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AnpDREW Erwin v. Bank or KENTUCKY. 


It is a settled rule of practice, that no answer is necessary to ordinary demands in re- 
convention. 

On a reconventional demand, based on the amendment to art. 375, C. P., the going to trial 
on the merits of the demand, without urging the objection that no answer had been filed, 
or judgment by default taken, is a waiver of the objection. 

In a suit between A. and B. in which A. claims certain property, by virtue of certain con- 
veyances which B. alleges to be simulated, the acts, sayings and declarations of C. who 
made the conveyances to A., are proper evidence. 

Also, the records of various suits between C. and other persons to which A. was not a party, 
are admissible in evidence to prove rem ipsam, and so far as they go to show the intentions 
of the parties as manifested by the pleadings; but the oral testimony taken in such cases 
is not evidence unless specially offered in the case pending. 

Certified abstracts from the office of the register of conveyances, made in the usual form of 
such certificates, are admissible in evidence to prove the inscription of the acts to which 
they refer. 

Sales of property made without any intention of the parties to bind themselves, are not 
contracts. There is a distinction between the contract, and the instrament of writing 
which may purport to witness it. C. C. 1755. 

The chapter of the Civil Code, regulating the revocatory action, is not applicable to cases of 
simulation. In those cases creditors may seize notwithstanding the apparent transfer, 
and if enjoined may plead and show the simulation on the trial of the injunction. 
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Erwin Where the thing sold remains in the possession of the seller, there is reason to presume the 
e. i ; i of the reality of the sale. C. C. 
in ten ee and the parties must adduce proof e reality 8 
TUCKY. 
Where it is proved that the mortgage debts have been paid, it is not necessary, to make the 
mortgagees parties to a proceeding for the erasure of the mortgages. 
Where the judgment enjoined bears the highest rate of conventional interest, no other in- 
terest will be allowed upon the dissolution of the injunction. 
A prayer for general relief does not authorize the annulment of fraudulent sales which are 


not specially attacked in the pleadings. 


PPEAL by defendant from the Fourth District Court of New Orleans, 
Strawbrid ge, J. 

J. R. Grymes for appellee. The action was one of revendication and could 
not be maintained by an individual creditor, to annul contracts made before his 
debt accrued. C.C. 1988. 5 N.S. 96 and 633. 4 L.R.142. That the 
case was not embraced within the exceptions to the above rule, as in the case 
in 13 L. R. 551, and C. C. 1915. 

The answer to the injunction was not a plea in reconvention, but an original 

; demand which could not be tried until regularly put at issue ; either by repli- 
cation or judgment by default. 

n The mortgages sought to be cancelled could not be erased, because the mort- 
a were not made parties to the proceeding. 

~ C. Micou for appellant. The demand contained in the answer to the 
injuuction, was a plea in reconvention, which did not require to be put at issue 
before trial. Act. 1839, sec. 7, amending C. P. 375. 5 R.R. 180. 3N. 
S. 363. C. P. 328, 329, 477. 5L. R. 450. 4 L. R. 266.° 2 L. R. 284. 3 
L. R. 100. 

Even if an answer had been required to the reconventional demand, the 
plaintiff had waived the right to urge the objection by going to trial on the 
merits without raising the question. 4 L. R. 482. 12 N.S. 316. 1 N.S. 
566. 12R.R.194. 7 N.S. 430. 

+ Simulated sales are not contracts. They may be attacked whenever set up, 
without being subjected to the provisions of the Civil Code upon the subject 
of revocatory actions for the annulment of fraudulent contracts. C. C.°1754, 
1772. 2 Zacharie, 341, sec. 313. note 2. 24 Pothier Pand. 432, |. 5, tit. 17. 
Ib, 1. 50, tit. 17. Merlin verbo Simulation. 13 L. R. 129. 9R.R. 491. 

The judgment of the court was pronounced by 

Eustis, C.J. The defendants who are judgment creditors of James Erwin, 
eaused to be seized, under execution as his property, three lots of ground 
situated within the limits of this city. The plaintiff enjoined the sale on the 
ground that he was the true and lawful owner of the property seized, and in 
actual possession thereof at the time of the seizure. 

The answer avers that the property seized is really the property of James 
Erwin, and liable to execution for his debts. That the plaintiff is not and 
never was the owner of any part thereof, but has merely lent his name and 
assumed a nominal ownership. That James Erwin, although the real owner 
and possessor, has been in the habit of using the name and procuration of the 
plaintiff, for the purpose of concealing his property from the just pursuit of his 
creditors. 

The defendants then assuming the character of plaintiffs in reconvention 
further charge that the plaintiff has not only received simulated transfers of the 
property seized, but still farther to deceive and delay the claims of the defen- 
dants, as creditors of James Erwin, has colluded with him to cover other pro- 
perties, and by various devices to prevent and delay their recourse against it, 
under the allegation that they fear and believe that the property seized will not 
be sufficient to satisfy their claim, the defendants ask that a number of -sales 


conveying to Andrew Erwin other property alleged to belong to James Erwin, 
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be declared simulated, and that sundry judicial and conventional mortgages in- ERwin 
scribed against that property antl the property seized, be ordered to be erased pyyx b! KEn- 
from the records, on the grounds that they were either originally simulated, or  *°°**- 
that they have long since been satisfied and extinguished. 

No answer was filed to this claim in reconvention, and the parties went to 
trial without a judgment by default having been taken upon it. 

The district judge appears to have been sutisfied that the allegations of the 
defendants were sustained by the evidence; but the acts and transfers of pro- 
perty complained of by them having taken place before their debt accrued, he 
was of opinion that under article 1988, C. C., they could not contest the validity 
ef those acts and transfers, and perpetuated the injunction on that ground. 

The defendants appealed.. 

The counsel for the plaintiff contends that. the defendants, so far as they are 
plaintiffs in reconvention have tried their case too soon ; that theirs is a clear and 
distinct action of revendication, independent and beyond the scope of the origi- 
nal action, and that before it could be tried an issue in fact must be made by 
answer, or tacitly by a judgment by default. He farther maintains that no 
judgment can be rendered in relation to the mortgages referred to in the answer, 
unti] the defendants shall have made the mortgagees or persons in interest 
parties to the suit, and given them an opportunity of defending their rights. 

The claim in reconvention is based upon the amendment to art. 375 of the 
Code of Practice, which provides that when a plaintiff resides out of the State, 
the defendant may institute a demand in reconvention against him for any cause, 
although such demand be not necessarily connected with, or incidental to the 
main cause of action. 

It is asettled rule of practice that no answer is necessary to ordinary demands 
in reconvention, and as the able and vigilant counsel who represented the plain- 
tiff, went to trial on the whole case, without filing an answer or raising the 
objection now made, as he introduced evidence on the reconventional demand, 
and excepted to the evidence offered by the defendants on grounds inconsistent 
with those now assumed, he must have considered the rule as applicable to this 
case also. Had an answer been necessary, it appears to us that these facts 
would authorize the presumption that it was waived, the case was fairly tried, 
and as no legal right has been lost to the plaintiff, in consequence of the course 
pursued, we do not feel ourselves bound to open the case on the grounds 
alleged. 

The exceptions taken by the plaintiff to the opinion of the court, admitting 
the parol evidence offered by the defendants, were properly overruled—the acts, 
sayings, and declarations of James Erwin, going to establish the simulation 
alleged, were proper evidence under the allegations of the defendant. Martin 
v. Reeves et al.. 3 N.S. 22. Groves v. Steel, 2 Ann. 480. The other excep- 
tions taken by plaintiff's counsel to the opinion of the court, admitting in evi- 
dence the records of other suits mentioned in the bill of exceptions, and the 
documentary evidence in some of those records, were not, in our opinion, ten- 
able. The records were clearly admissible to prove rem ipsam ; the pleadings 
and acts of the parties in those proceedings, were also admissible and could be 
considered, in estimating the intentions of the respective parties. So far as 
manifested by those pleadings and acts, the oral testimony in those causes was 
not specially offered in the court below, and is not therefore considered here ; 
but the documents on file in some of those causes, were offered, and so far as 
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sored they are signed by the respective eee admissible against them, and 
Sie or Kus. have been considered by us. 
TUcKY. 


The plaintiff's counsel also excepted to the opinion of the court, admitting in 
evidence certified abstracts from the office of the recorder of conveyances— 
those certificates are in the usual form, and were received to prove the inscrip- 
tion of the acts to which they refer. We are not aware that the proof of the 
inscription could have been made in any other way. 

We cannot assent to the proposition, that it is necessary to make the original 
mortgagees parties to this proceeding. If the evidence sustains the allegation 
in the answer that the debts, which those mortgages were intended to secure, 
have been paid by James Erwin, the original mortgagees have no longer any 
interest in the matter. James Erwin, on producing the mortgage notes to the 
recorder of mortgages, could have the mortgage erased from the record, with- 
out notice to these parties. The court in ordering the erasure will only exercise 
his right. 

It is the settled jurisprudence of'this court, that sales of property made 
without any intention in the parties to bind themselves, are not contracts, and 
that between the parties, they effect neither the title nor the possession of the 
original owner, so far as his creditors are concerned. The distinction between 
a fraudulent contract and a mere simulation, has always appeared to us elemen- 
tary. A contract is not the instrument of writing by which it is witnessed. 
L. C. 1755. It results exclusively from the consent, the aggregatio mentium 
of the parties to it, and without such consent no contract can exist. Hiriart v. 
Roger, 13 8. R. 129, and authorities there cited. Merlin verbo Simulation. 

We have repeatedly held, that the chapter of the code regulating the revo- 
catory action is not applicable to cases of simulation, and that in those cases 
creditors may seize notwithstanding the apparent transfer, and, if enjoined, may 
plead and show the simulation on the trial of the injunction. This is also the 
jurisprudence of France, under dispositions of law similar to ours, and we can- 
not better express our views in relation to simulation, than by adopting the lan- 
guage of Zacharie on the subject. 

‘The revocatory action,” says that ie. ‘+is often mistaken for the action 
en déclaration de simulation. This is an error. The object of the first is to 
avoid serious but fraudulent contracts. The object of the second is to cause to 
be declared simulated, acts, the appearance of which is contrary to truth. This 
distinction is not one of theory only: it leads to important practical results. 
For instance, the actio polliana cannot be exercised except after the insolvency 
of the debtor is judicially ascertained, and is only allowed against the acts which 
have caused or consummated that insolvency, while those conditions are not 
required for the exercise of the other action; again, the actio polliana only 
belongs to the creditor whose claim ascends to a date anterior to that of the act 
attacked ; it is otherwise with the action based on simulation.” 2 Zacharia, 
341, note 2, and authorities cited. 

The defendants have a clear right to maintain their seizure, if they have shewn 
the simulation alleged. 

For the purpose of making that proof, they have introduced witnesses who 
testify that James Erwin has been for many years a resident of this city ; that 
at one time he owned large and valuable possessions here, and was considered 
a man of great wealth ; that he subsequently became embarrassed in his cir- 
cumstances, and suddenly ceased to own any real estate in his own name. The 
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record shows that at the same time, the plaintiff in injunction, who is the bro- 


ther of James Erwin, became the apparent owner of real estate, notes and Base >= Kun. 


judgments to the amount and value of several hundred thousand dollars, all of 
which were either derived directly from James Erwin, or acquired from others 
by James Erwin, under a power of attorney from the plaintiff, or purchased by 
the plaintiff at sheriff's sale, in the collection of debts transferred to him by 
James Erwin. 

The evidence further shows, that during all this time, and for years before, 
the plaintiff has been a resident of Nashville, in the State of Tennessee, a man 
of large family and very moderate means. employed in the capacity of agent, 
by one of his sisters; that, although for some years past he has been in the 
habit of spending the winter in New Orleans, he has never, to the knowledge 
of the witnesses, interfered or meddied in any manner whatever with any of 
the property in his name here ; that about the time of the first transfers to him, 
he gave an illimited power of attorney to James Erwin, who has generally acted 
under that power since, though in instances stated by the witnesses, he con- 
tinued te act in his own name ; and finally, that the control and possession of all 
the property transferred to the plaintiff, has remained in James Erwin. 

In all cases where the thing sold remains in possession of the seller, because 
he has reserved to himself the usufruct, or retains possession by a precarious 
: title, there is reason to presume that the sale is simulated, and with respect to 
third persons, the parties must adduce proof that they are acting in good faith, 
and establish the reality of the sale. C.C. 2456. 

Under the facts of the case, this absolute rule of law made it incumbent upon 
Andrew Erwin to establish the reality of the contracts under which he pre- 
tends to hold. He has made no attempt to do so, and the evidence of the de- 
fendant, already referred to, satisfies us, as it did the district judge, that the 
attempt would have been vain, and that the muniments of title adduced by him, 
are mere shadows cast upon the title of the real owner, James Erwin. 

The injunction must therefore be dissolved, and the defendants allowed to 
proceed under their execution. 

The judgment enjoined bearing the highest rate of conventional interest, no 
other interest will be allowed on the dissolution of the injunction. 

The reconventional demand now remains to be considered. It is strictly the 
action en déclaration de simulation, mentioned by Zacharie. 

The testimony in the record has reference to all the properties and rights 
mentioned in the reconventional demand, as well as to the lots seized. It has 
satisfied us that there is neither reality nor truth in any of the transactions 
under which the plaintiff claims. We will therefore consider Andrew Erwin 
as being in fact James Erwin, and finally close the demand in reconvention so far 
as the state of the record will enable us todo so. It contains no evidence of the 
transfer to Andrew Erwin of the lands described in the reconvention, as being 
situated in the parish of Caddo. This portion of the claim must therefore be 
dismissed, and we do not think the prayer for general relief sufficient to autho- 
rize us to set aside other sales of land and slaves, made to the plaintiff by James 
Erwin. 

To set aside the judicial sale of the batture in front of the Pulley square, 
and to obtain the erasure of the mortgages which affect that square, the defen- 
dants rely upon the documentary and oral evidence found in the transcript of 
the record of White v. Irwin, introduced by them in evidence; that evidence 
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Exwis _ not having been expressly offered in the court below, we have not considered it. 
Bayx be Kxy. The documents and testimony found in a record offered in evidence cannot, 


TUCKY. 


because they form part of the record, be received as proof in another suit. If 
in a particular case such evidence is admissible, it is so per se on other grounds 
independently of the record to which it is attached. Baptiste v. Soulie, 132. 
R. 270. This portion of the claim in reconvention must also be dismissed. 

In allowing the remainder of the reconventional demand, we deem it an act 
of mercy to these parties not to go into full details of all the facts disclosed in 
the record. The ends of justice will be answered by stating the conclusions to 
which the evidence has led us. We are of opinion, that the titles of Andrew 
Erwin, first, to the batture portion of the lot of ground called the saw-mill lot; 
second, to the undivided half of the batture in front of lots Nos. 1, 2, 3, 4, 5, 
6, in the faubourg Delord ; and third to lots Nos. 7, 8, 9, 14, 23, 24, 30, of the 
Pulley square are simulated; ‘and that all those lots were at the time of the 
transfers to Andrew Erwin the property of James Erwin, and liable to execu- 
tion for his debts. 

We are further of opinion, that the judicial mortgage resulting from the 
judgment in the case of the Bank of Alabama v. Jamies Erwin, has been paid 
and extinguished ; and that the mortgage granted by the plaintiff to James Erwin, 
on the batture in front of the saw-mill lot, is a simulation. 

It is therefore ordered that the judgment in this case be reversed. It is 
further ordered that the injunction be dissolved, and that the defendants be | 
allowed to proceed under their execution. It is further ordered, that the 
plaintiff and A. J. Burnley, his surety on the injunction bond, pay in solido, 
to the defendants, the sum of nine hundred dollars damages, for the wrongful 
sueing out of the injunction. It is further ordered that the titles of Andrew 
Erwin, 1st. To the batture portion of a lot designated as the saw-mill lot, on a 
plan drawn by Joseph Pilié, city surveyor, bearing date the 9th of November, 
1829, and annexed to an act passed before G. R. Stringer, late notary in this 
city, on 12th April, 1830. 2d. To the undivided half of the batture lying in 
front of lots Nos. 1, 2, 3, 4, 5, and 6, situated in faubourg Delord, agreeably 
to a plan of Joseph Pilié, bearing date 30th March, 1832, and annexed to an act 
passed before L. 7’. Caire, notary public, between D. F. Burthe and John Green, 
bearing date 26th April, 1832; and 3d. To lots Nos. 7, 8, 9, 14, 23, 24, and 
30, on the Pulley square, according to the plan of J. Schrieber, bearing date 30th 
March, 1837, and deposited at the time in the office of W. Y. Lewis, notary 
public, be and they are hereby adjudged to be simulated; and the said lots to 
be the property of James Erwin, and liable to execution for his debts. It is 
further ordered, that the judicial mortgage resulting from the recording of a 
judgment of the president and directors of the Bank of Alabama, against 
James Erwin, rendered by the district court of this city, on the 13th January, 
1843, for the sum of seventy-five thousand dollars, which judgment was trans- 
ferred by the Bank of Alabama to Isaac H. Erwin, and by him to Andrew 
Erwin, be cancelled and erased from the records; the judgment having been 
paid and extinguished by James Erwin. It is further ordered, that the mort- 
gage granted by Andrew Erwin, by act passed before Wm. Christy, notary 
public, on the 2list November, 1842, in favour of James Erwin, upon the 
batture of the saw-mill lot, to secure the sum of $25,000, be adjudged to be 
simulated, and that as such it be cancelled and erased from the records. It is 
further ordered, that there be a judgment of non-suit on the remainder of the 
claim in reconvention ; and that the plaintiff pay costs in both courts. 
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Peter B. Taytor v. Henry Penny. 


An agreement with A. that he might have a fourth interest in a stranded vessel which B. 
had purchased and which had to be gotten off, did not vest in A. an interest which he could 
transfer to a third person without the consent of B. It was an agreement to take in A. 
as a pertner, and gave him no right to impose an unknown partner on B. 


PPEAL by plaintiff from the Fourth District Court of New Orleans, Straw- 
bridge, J. Submitted by J. A. Rozier, for appellee. The judgment of 
the court was pronounced by 

Eustis, C.J. On the 8th January, 1847, the brig Mount Vernon, then lying 
stranded at the bar of Tampico, was sold under an order from the American 
Consul, appointing cofmpetent persons to hold a survey on said brig. The sale 
was made by the plaintiff, who is an auctioneer, at public auction in Tampico, 
and the defendant became the purchaser for the sum of $1,050, of which the 
sum of $750 was received. The petition alleges, that subsequent to the sale 
the plaintiff sold one fourth of his interest to Edwin B. Jenkins, for the price of 
three hundred dollars, who assumed to pay such part of the whole price, and 
that the plaintiff advanced said sum on account of said Jenkins; that subse- 
quently, to wit, on the 9th Jannary, the said Jenkins sold to the plaintiff his 
fourth interest in the brig as she Jay for the price of $325, which sum was paid 
by the plaintiff. 

This fourth interest in the brig Mount Vernon is the subject of the present suit. 
There was judgment for the defendant in the court below, and the plaintiff has 
appealed. ‘The case has been submitted on a printed argument of counsel in be- 
half of the defendant, but no argument has been offered in behalf of plaintiff. 
It appears that the matter in dispute between these parties was adjudicated 
upon by the bench of justices at Tampico, a tribunal instituted by the military 
commander at that port, which was at the time in the occupancy of our forces. 
Tt was held by that tribunal, that the defendant was the sole owner of the brig, 
and that the plaintiff had no interest whatever in her. The decree of this tri- 
bunal, it has been alleged, is res judicata between the parties, and it has been 
pleaded in bar of the present action of the plaintiff. 

The full evidence on both sides being before us, we deem it unnecessary to 
determine on the force and effect to be given to this decree, inasmuch as our 
conclusions on the merits of the cause are in concurrence with it. 

The testimony is very voluminous and on some points contradictory, but we 
think it clear that Jenkins never had an interest in the brig that he could trans- 
fer without the consent of the defendant. The defendant we think agreed that 
Jenkins might have a fourth interest. The brig was stranded, she was to be 
gotten off. Jenkins was a mariner as well as the defendant and could have aid- 
ed in that object. The agreement of the defendant was, evidently, personal, 
and did not create an interest which could be transferred. It was an agreement 
to take Jenkins as a partner, but gave him no power to impose on the principal 
party in interest an unknown or an obnoxious partner; nor does it appear that 
this agreement on the part of the defendant was acted upon or carried into effect 
in any manner by Jenkins, except by this attempt to sell out to the plaintiff. 
The judgment of the district court is therefore affirmed with costs. 


SUPREME COURT OF LOUISIANA, 


» J. F. E. Livavpais & J. 8. Davi v. Municrpatity No. Two. 


Places of public worship as well as places of public amusement are, in this State, invariably 
private property ; and no dedication to the public can be predicated upon the designation 
of such places in the plans of division of towns. Livaudais v. Municipality No. Two, 16 
L. R 509, affirmed. 

A defendant will not be allowed the benefit of the presumption of a dedieation of property 
to public use, from long possession and the perfection of the title by prescription, when 
such pretensions are inconsistent with the answer filed, and in direct violation of the ad- 
missions of that party in the record. 

If courts are authorized in certain cases to relieve municipal cerperations from the bad 
pleading or ill advised admissions of their counsel, the necessity for such interference 
must be apparent. = 


PPEAL by defendants from the Fifth District Court of New Orleans. 
Buchanan, J. 


P. Soulé, for apppellees, cited, upon subject of dedications of property te public 
uses, Mathews on Presumptive Evid. 333, 334. Drummer v. Jersey City, 1 
Spencer, 8. The State v. Marble, 4 Iredill, 318. Green v. Chelsea, 24 Pick. 
71. - 

R. Hunt and C. Roselius, for lant, cited, 3 Bing. 447. 18 L. R. 291. 
3 A. R. 284. 6 Peters, 435. 10 Peters, 662. 5 L. R. 242. 


The judgment of the court was pronounced by 


Rost, J.* The plaintiffs claim a square of ground alleged to be situated in 


the centre of Annunciation Square, being No. 34 on the original plan of division 
of Faubourg Annunciation, made by Barthelemy Lajfon, in 1807 ; this square 
measuring two hundred and forty six feet on Race and Orange streets, and two 
hundred and ten feet on the sides fronting squares No. 26 and 42. 

The intervenors in right of their mother, claim one undivided fourth of said 
square. 

The defendants filed a general denial, and alleged in a supplemental answer 
that the ground claimed is a public place, ultréd commercium ; that the founder 
of the faubourg Annunciation laid off and dedicated the whole space of ground 
covered by Place de l’Annonciation, without any exception or reservation of the 
centre, as a public square for the use and convenience of the public, in the 
original plan of the faubourg. That the dedication further results from the sales 


of the surrounding squares and lots in conformity and with reference to said . 


plan. That it has been duly accepted, and that the public has been in undis- 
turbed and quiet possession, under said dedication, for upwards of forty years, by 
which its right thereto has been perfected by prescription. There was judg- 
ment in favor of the plaintiffs, and the defendants appealed. This case is not dis- 
tinguishable from that of Livaudais v. Municipality No. Two, 16 L. R. 509. 
The plaintiff in that case claimed the square No. 63 on the same original plan 
of division of Faubourg Annunciation. That square was colored and marked 
on the plaa as the other squares, but instead of being divided into lots, the word 
colisée was written upon it. There was no evidence of the alleged dedication 
out of the plan, and none in the plan out of the word colisée. The court was 


of opinion that places of amusement were private property, and that the desig- 





“Sipe ct, J. did not take part in the decision, considering himself interested inthe matter. 
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hation of such places on a plan, could not be construed as a dedication to public Laranees AXD 
use. v. 

The square No. 34 is colored as the other squares in the plan. The spaces a 
left open between squares No. 34 and 26 on the one side, and squares 34 and 42 
on the other side, have the color of the streets, and the words Place de L’an- 
nonciation are written upon them. 

On square No. 34 is depicted the ground plan of a building in the form of a 
Greek cross, having a cupola in the centre and four fronts corresponding to the 
four sides of the square. This building is marked on the plan Eglise de L’an- 
nonciation, and occupies the whole of the square with the exception of the four 
corners. 

It is too clear for argument, that this square did not pass under the dedication 
of the Place de l’Annonciation, and that it was designated on th plan for the 
erection of a church, as square 63 had been for the erection of a coliseum. 

As was held in the former case, places of public worship as well as places of 
public amusement are invariably with us private property, and no dedication to 
the public can be predicated upon the designation of such places on the plans of 
division of towns and faubourgs. 

It was urged in argument, that a dedication must be presumed from the long 
silence of the plaintiffs, and from the fact that the square remained unenclosed 
and was used as a public place from 1807 to 1836, at which time the defendants 
enclosed it; and that they have been in actual possession of it ever since, in con- 
sequence of which possession their title has been perfected by prescription. 

The objection to this defence is, that it is inconsistent with the answer, and in 
direct violation of the admission of the defendants in the record; that they have 
no title to the property in dispute, unless the same was dedicated to the public 
when the suburbs Lacourse and Annunciation were divided into lots. 

If we feel authorized in certain cases to relieve municipal corporations from 
the bad pleading or ill-advised admissions of their counsel, the necessity for our 
interference must be apparent. It is not so in this case. The defence sug- 
gested is not tenable. 

That the square claimed was not enclosed before 1836, proves nothing against 
the plaintiffs, it being shown that until that time, many squares and lots were un- 
enclosed in that part of the faubourg. The first enclosure was not made by the 
defendants or under their authority. It was the act of Mr. Southmayd, a pri- 
vate individual, who owns property fronting on that square. In 1842 or 1843 
the fence was removed and the present enclosure put up. But it does not ap- 
pear at whose instance this was done, or who paid for it. This evidence is too 
vague and unsatisfactory to prove either dedication or acceptance, nor would we 
consider, under any state of facts, the length of time which elapsed between the 
erection of the enclosure and the institution of this suit, sufficient to show an 
abandonment on the part of the plaintiffs of the original dedication of the square 
to purposes of public worship, and a clear intention on their part to dedicate it 
to public use. The plea of prescription does not require to be noticed. 

For the reasons assigned, it is ordered that the judgment in this case be af- 
firmed with costs. 








SUPREME COURT OF LOUISIANA, 


Joun Watxer v. Municipatiry No. One or New Or,EAns. 


Under the acts of the 14th of March, 1842, and 5th of April, 1843, the banks of this State 

. were obliged to receive their own notes in payment. 

Where a bank transferred a promissory note subsequent to maturity, the holder acquired no 
greater rights than the bank itself had, and could be compelled to receive in payment the 
notes of the bank. . 

If a co-defendant paid the debt in specie, such co-defendant could not upon subrogation re- 
cover of theother specie, he having the right to pay the debt in depreciated bank bills. 


PPEAL by plaintiff from the Third District Court of New Orleans. Ken- 
nedy, 5. T. A. Bartlett and T. W. Collins, for appellant Marsoudet 
and Morel, for appellee. The judgment of the court was pronounced by 

Eustis, C.J. On the 21st of June, 1845, the Improvement and Banking Com- 
pany of New Orleans, recovered judgment in solido against Walker, the present 
plaintiff, and the First Municipality and others, for the sum of $330, with interest 
from the 5th of February, 1842, at ten per cent, with $5 50 costs of protest, 
$3 for copy of an act and costs of suit. The judgment was rendored on a 
promissory note of which Walker was the drawer, and which the municipality 
had endorsed. The note had been received as part price of a lot of land sold by © 
the municipality to Walker, and was subsequently discounted by the Improve- 
ment Bank. 

The judgment had been transferred by the commissioners of the Improve- 
ment Bank, on the 24th of June, 1845, to J. C. T’homas, who became the assignee 
of the judgment on the record. From this judgment Walker afterwards ap- 
pealed, and the appeal was dismissed on the 8th of June, 1846. By an order 
of court the municipality, on the acknowledgment of Thomas that he had re- 
ceived the amount of the judgment with interest and costs, was subrogated to 
the rights of Thomas, in the judgment against the co-defendants. 

The municipality took out execution against Walker, who obtained an injunc- 
tion on the ground that he had tendered the amount due, in notes of the bank, 
with the amount of the costs in specie, to the commissioners of the bank, sub- 
sequently also, to T’homas when he held the judgment, and finally, to the sheriff 
on the execution enjoined. 

The injunction was dissolved by the court of the third district, and the plain- 
tiff has appealed. 

The judgment which the commissioners of the Improvement Bank obtained 
against the municipality and its co-defendant, Walker, was payable in the notes 
of that bank. Under the acts of 1842 and 1843, relative to the liquidation of 
banks, it was imperative on the commissioners to receive the notes of each bank 
in the payment of its debts. This measure was enacted for the purpose of ab- 
sorbing the circulation of the banks, and quickening the liquidation of their con- 
cerns. Its legality has been sanctioned by repeated decisions of our courts. 
The Commissioners of the Exchange Banking Company v. Mudge, 6 Rob. 
387. French v. Stdaton, 1 Ann. 8. 

Thomas bought this judgment from the Commissioners of the Improvement 
Bank on the 27th of June, 1845, at private sale. It was not sold at auction 
among the assetts of the bank, but was purchased by TJ'homas under a resolution 
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of the board of directors. In this he was a volunteer, he paid in the depreciated WaAtker 
notes of the bank, giving the face of the note in capital and interest, and paying a. aLirr 
the costs in specie. It is obvious that he could acquire no rights by such a pur- No. Ons 
chase which the bank itself did not have, and the judgment, under the laws of 
1842 and 1843, could still be paid in the notes of the bank. If the municipality 
paid, in specie, the amount of the judgment, which it was not bound to do, this 
gives the municipality no claim against its co-defendant, except for what it was 
legally bound to pay. The right to subrogation puts the municipality in the 
place of the original plaintiffs, the Commissioners of the Improvement Bank; 
and the judgment, as it originally stood, can still be satisfied by the payment of 
notes of that bank. 
The judgment of the district court is therefore reversed; and it is decreed, that 
on atender lawfully made to the sheriff or the Municipality No. One, of the 
amount of said judgment and interest in notes of the late Improvement and Bank- 
ing Company, and the payment of the costs of protest and of suit in specie, by 
the plaintiff in injunction, John Walker, the said judgment be held to be satisfied 
and discharged ; the municipality paying costs in both courts. 








Epwarp Duncan v. J. H. Bioop, and Vauz, and De Ruam. 


Where third persons permit an advance to be made to A. upon a consignment by him of 
their property, on his own account and risk exclusively ; and the proceeds of the sale of 
the property have been applied by the consignees with the assent of A. to his credit, on a 
previous debt, such third persons cannot recover from the ccnsignees the proceeds of the 
sale, upon the ground that the property in fact belonged to them. 


PPEAL by plaintiff from the Fourth District Court of New Orleans, Straw- 
bridge, J. J. Dunlap and Harmon, for appellant. H. H. Strawbridge, 

for appellee. The judgment of the court was pronounced by 

Eustis, C.J. The defendants, Valz and De Rham, of New Orleans, were 
the agents of Collman & Stalterfoht, of Liverpool, and were in the habit of 
making advances to Joseph H. Blood, the other defendant, on shipments of . 
produce to the Liverpool house, in 1846 and 1847. The plaintiff Edward 
Duncan, with Joseph Nash, were employed by Blood as his brokers, in the 
purchase of produce in New Orleans, and they being anxious to make a ship- 
ment of flour, applied to Blood to procure from his friends an advance on the =. 
shipment. On application to Valz and De Rham, they refused to make an ad- 
vance to either Duncan or Nash, but offered to advance on a shipment pre- 
dicated on the responsibility of Blood alone. This was communicated to Nash, 
who then requested him to allow the shipment to go forward in his name, and 
under his responsibility. To which Blood consenting, Duncan and Nash bought 
two lots of flour, which were shipped to the Liverpool house on consignment. 
The plaintiff was not only conusant of this arrangement, but carried it into 
effect. The freight was engaged by Blood, the bills of lading were made out, 
shipped by J. H. Blood & Co., and consigned to Collman §& Stalterfoht ; in- 
voices of these shipments, with others made by Blood at the same time, were 
prepared in the name of Blood, with advices that they be sold on his account 
and risk. On the delivery of the bills of lading and invoices to Valz and De 
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Rham, the advance was made by them on account of the Liverpool house, which 


Buoop, Varz Was immediately paid over to the parties by Blood. 
axp De RuaM. The result of the shipments made by Blood was, that he fell largely in debt 





at the close of the season to the Liverpool house. Blood bought out Nash’s 
interest in the adventure, and this suit is for Duncan’s share of the proceeds 
of the sales of the shipments, less the advance. The Liverpool house and 
their agents here insist on the right of retaining them, as they are carried to 
Blood’s credit in account. 

The judgment of the district court was against Blood, but in favor of the 
other defendants, and the appeal has been taken by the plaintiff. 

Waiving the question as to the liability of the defendants, Valz and De Rham, 
for the retention of the funds by the Liverpool house, let us look for a mo- 
ment at the contract between the parties. The appellees refused to deal with 
Duncan or Nash; they would advance to Blood alone on his responsibility. 
The consignment was to be made, and was made on his account and risk exclu- 
sively. The accounts were to be rendered to him alone, and the proceeds 
subjected exclusively to his order. They have accordingly been applied to the 
payment of his debts resulting from his shipments—he assenting thereto, and 
the good faith of the Liverpool house being unquestioned. The plaintiff has 
thought proper to make this disposition of his property. He has his remedy 
against Blood, but none against the other parties. 

The judgment of the district court is therefore affirmed, with costs. 


—— 





Citizens’ Bank v. F. Dueve and Lovuistana State Bank. 


A release of the drawer of a note by the holder, withont the consent of the endorser, destroys 
all recourse against the endorser. 

The endorser who pays a note in ignorance of the fact that the drawer had been released by 
the holder, and that he was consequently discharged from all liability, ean recover back 
the money so paid. 


PPEAL by defendant from the District Court of Jefferson. Clarke, J. 
A. Pitot, for appellee. Hunton and Bradford, forappellant. C. Roselius, 
for Dugué. The judgment of the court was pronounced by 

Suet, J. The plaintiffs sued the defendants on a note drawn by F. Du- 
gué, to the order of and endorsed by F. Dugué, jr. This note bears the en- 
dorsement of E. Sonjat and of the Citizens’ Bank, by which it was transferred 
in pledge, before maturity, to the Louisiana State Bank. It was protested on 
the 15th March, 1843, at the request of the last named bank, the then holder, 
who duly notified the endorsers. It remained in the hands of the same holder 
until September, 1846, when the Citizens’ Bank paid its amount tothe Louisiana 
State Bank. 

The defence turns upon the question, whether the maker and endorser have 
been discharged by the acts of the Louisiana State Bank. When the discharge 
was pleaded, the plaintiffs made the Louisiana State Bank a party, and claimed 
judgment against that bank in the event of the defence being sustained. The 
result of the trial in the court below was a judgment in favor of the defendants, 
and a further judgment in favor of the plaintiffs, against the Louisiana State 
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‘The material facts are as follows. In May, 1843, F. Dugué executed in favor Corsene Rane 
of various creditors, among whom was the Louisiana State Bank and F. Dugué, pucur anv 


jr-, (the latter being the endorser of this and many other notes, and the maker 
of others,) a mortgage, by notarial act, upon a large amount of lands and slaves. 
The act contains an agreement between the mortgagor and his creditors to the 
following effect. He was, within three months, to sell the mortgaged property 
either at public or private sale, on terms of one tenth cash, and the balance at a 
credit of one, two, three, and four years, secured by mortgaged notes with en- 
dorsers. The proceeds of the sale were to be applied to the payment of the 
creditors named in the act, their existing liens, however, being perserved and 
respected in the distribution. The defendants were not to be sued until the sale 
was fully effected, and the deficit uncovered by the proceeds of sale ascertained. 
The defendants were to remain liable for this deficit to the extent only, however, 
in which they were respectively drawers and endorsers. The president of the 
Union Bank, one of the creditors, was authorized to give releases of the mortgage 
in order to complete the sales as they should be effected ; and the cash and notes 
received from them were to remain deposited with the notary until a distribu- 
tion among the beneficiaries was made. After a number of the creditors had 
signed the act, it was found that the Louisiana State Bank declined to sign it, 
without an intervention of the Citizens’ Bank. A clause was accordingly added, 
in which that bank, through Hullin, its president, recites, that it intervenes for 
the reason that one of the notes held by the Louisiana State Bank, (the note in 
question in this cause,) had been transferred to the latter bank by the former, 
which still remained a guarantor of the note. lt was further recited that the 
note was secured by a mortgage given in favor of Soniat, the first endorsee, by 
the maker, and as the Louisiana State Bank had refused its concurrence with- 
out the intervention of the Citizens’ Bank, that therefore, in order to obtain that 
concurrence for the Messrs. Dugué, the Citizens’ Bank consents to the act: 


mais cependant en réservant formellement 4 la Banque des Citoyens tous ses - 


droits d’hypothéque ou de privilege qu’elle peut avoir pour le capital et les inté- 
réts du sus-dit billet hypothécaire, sans y déroger en rien. Et de plus en reser- 
vant 4 la banque son recours plein et entiere contre |’endosseur du dit billet de 
deux mille quatre cent trente piastres, Mr. F. Dugué, jeune, sans qu’il puisse 
se prévaloir de cet acte pour réclamer aucun benefice de discussion ni aucun 
délai, et avec sa stipulation que le dit endosseur restera personellement obligé 
comme si le present acte n’avait pas eulieu. Le dit sieur F. Dugué, jeune, ici 
présent consent formellement a cette clause et reconnait demeurer obligé par son 
endossement comme si cet acte n’avait pas lieu. After this follows the official 
signatures of Hullin and that of Dugué, jr. It is proper here to observe, that 
the note of $2,430 above mentioned, was a note also held by the Louisiana State 
Bank, and described in the act. F. Dugué was the maker. 

Following the signatures of Hullin and Dugué, jr., is a clause signed by the 
president of the Louisiana State Bank, in which he declares that the several 
claims of that bank are properly recited in the act, and that, inasmuch as the 
Citizens’ Bank remains guarantor towards the Louisiana State Bank, and the 
endorser remains bound, as previously expressed in the act, and that there is no 
change of the mortgage rights, he, in the name of the State Bank, consents to 
the act. 

Before proceeding to state what subsequently occurred, it is proper to pause 
here, and ascertain the respective rights and obligations of the parties, as they 
existed immediately after the execution of this instrument. 





LovIsIANA 


State Bank. 
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Its legal effect was not to discharge the personal liability of the maker or en- 


inion anp 4orsers of the note, but simply to estop a personal pursuit of those parties, until 





the contemplated sale of the mortgaged property should be effected, according 
to the stipulations of the act, and the deficit ascertained. For that deficit the 
personal liability remained unimpaired. For that deficit eventual the Citizens’ 
Bank also remained responsible. 

It has been suggested in argument by the counsel of the Louisiana State 
Bank, that a discharge of the personal liability of Mr. Dugué, jr., upon this note 
is to be deduced by implication from this stipulation between him and the 
Citizens’ Bank, respecting the other note of $2,430. Nemo facile presumitur 
donare. Hullin expressly states that he had taken cognizance of the antece- 
dent portion of the act. It was there expressly stipulated that the personal 
liabitity of the Dugués should remain. But it had also been stipulated that 
they should not be pursued personally for any of the debts enumerated in the 
act, until a sale was effected and the deficit ascertained. The Citizens’ Bank 
was endorser of the note of $2,430. It did not choose to assent, in favor of F. 
Dugué, jr., its prior endorser, to any delay whatever as to that note. It was 
willing, however, to assent to the arrangement for delay as regards the other 
note ; although with a formal and cautious, but perhaps unnecessary, reservation 
of the then existing mortgage rights. To infer, from the partial refusal to ac- 
cede to a delay with regard to one debt, an abandonment of the personal liability 
which the debtor himself, in the same instrument, had expressly stipulated as — 
to another debt, would be a forced and unreasonable presumption, which we 
cannot recognize. 

It remains then to consider the circumstances which occurred subsequent to 
the act of May 3, 1843, and their legal consequences. 

In 1845 Mr. Dugué, the elder, addressed a new proposition, in writing, to his 
creditors. After stating his ineffectual efforts to effect sales of the mortgaged 

. property within the prescribed term, he proposed to make, in their favor, a final 
abandonment both of the mortgaged property and of other property not em- 
braced in the act of 1843, provided they would give him a full discharge, and 
also pay some small charges for taxes, &c. At the foot of this proposition a 
number of the creditors signed a conditional acceptance, and the document was 
then transmitted to the Louisiana State Bank. The result was a written agree- 
ment signed by the presidents of the Louisiana State Bank, the City Bank, the 
Bank of Louisiana, and the Carrollton Rail Road Company, agreeing that the 
mortgaged property and also the new property embraced in the proposition 
should be sold at public auction on certain terms. This agreement, under the 
circumstances, would probably have implied, per se, a consent to discharge 
Dugué upon his fulfillment of the terms proposed. But all doubt on this sub- 
ject is dissipated by what subsequently occurred. All the property was exposed 
for sale, as had been agreed, in December, 1845. In February, 1846, the presi- 
dent of the Louisiana State Bank, under resolution of the Board, released the 
mortgage of 1843, in order to complete the title to purchasers. On the 2d De- 
cember, 1846, the same bank and other creditors effected, by notarial act, a 
partition of the fund realized from the sale, acknowledged that Dugué had fully 
performed his contract, and granted, in. his favor, a full release for all debts and 
liabilities which they held against him. Attached to this act was a statement of 
the debts due to the respective creditors. The Louisiana State Bank was 
classed in this distribution as a creditor for the other claims, which at the time 
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of the mortgage it held against Dugué, exclusive of the note in question. The Crrizeys’Baxx 
Citizens’ Bank was requested to receive the dividend on this note, but declined puguy axp 
to do so or to sign the release. It further appears, that on the 6th Septembery Louisiana 
1846, after the new proposition by Dugué, its acceptance by the creditors, the on 
sale of the property pursuant to the new agreement, and the other acts on the 
part of the Louisiana State Bank, above mentioned, the Citizens’ Bank paid the 
note in question to the Louisiana State Bank. There is nothing to show that 
the Citizens’ Bank, when it made this payment, had any notice of, or any partici- 
pation in, any of these proceedings subsequent to the act of 1843. 

From these facts it clearly results, that the Louisiana State Bank had, by its 
own acts, lost all personal recourse against the maker of the note, and was 
estopped from looking to anything but the proceeds of the property abandoned to 
the creditors. When, therfore, on the 6th September, 1846, it received pay- 
ment of the note from the Citizens’ Bank, its endorser, it received what the 
Citizens’ Bank was not bound to pay, and paid in ignorance of its discharge from 
liability by the discharge of the debtor primarily liable. The money paid can, 
therefore, be recovered back. This is the doctrine of our code, of the com- 
mercial law, and of natural justice. ‘‘ He who receives what is not due him, 
whether he receives it through error, or knowingly, obliges himself to restore 
it to him from whom he has unduly received it.” ‘*He who has paid through 
mistake, believing himself a debtor, may reclaim what he has paid.” Civil 
Code, 2289, 2280. Chitty on Bills, [*458]. Oakey v. Bank of Louisiana, 17 
L. R. 386. McCall v. Corning, 3 Ann. 413. 

The judgment of the district court is therefore affirmed, with costs. 


ee EEEEESESESESEEESESEeees 


A. Caruistz, Jr. v» Steamer Evpora and Owners. 


A judgment of an inferior court upon a question of fact will not be reversed, unless clearly 


unsupported by the evidence. 

Although a contract be made with one in bis own name, if it be afterwards discovered that 
he acted as agent for another, the principal will "be held responsible. 

Where one of the part owners of a steamer contracted in his own name with a pilot, the 
other part owners will be liable to the pilot. 


PPEAL by defendants from the Fourth District Court of New Orleans, 
Strawbridge, J. C. W. Hornor, for appellee. Hunton and Price, for ap- 
lants. The judgment of the court was pronounced by 
Suet, J. The plaintiff was employed under written contract to act as 
pilot of a steamer for a certain number of months; and, after acting for some 
time was dismissed without sufficient cause, although he tendered performance. 
There is no question of the liability of Ealer, one of the defendants; and 
we consider the appeal on his part frivolous. 
The argument of the counsel for the defence has been principally directed 
against so much of the judgment as condemns Houston. 
It appears from the evidence that Ealer had acknowledged himself to be 
& part owner, and had been the person who usually represented the boat. 
This latter fact appears to have been“known to Houston, and it is also fairly 
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Gopaams inferrible from the evidence that Houston was aware of the plaintiff's employ- 
Breanne ‘Ev. ment. It is true that some of the testimony was hearsay ; but no objection was 


made to it in the court below. As the whole evidence satisfied the mind of 
the district judge, it is not proper to reverse his judgment upon these questions 
of fact, unless it be clearly unsupported by evidence, which cannot be pre- 
tended. 

Although Ealer contracted in his own name, this is insufficient, per se, te 
restrict the liability to him. We understand the rule under our jurisprudence 
to be the same as is acted upon in courts of equity, which will seek out the 
principal, and enforce a contract against him ex equo et bono, although he be 
not bound by the form of the contract. Ballister v. Hamilton, 3 Ann., 401. 
Besides, we have parol evidence here, which has been received without ob- 
jection, that the plaintiff, at the time of the contract, contemplated the liability 
of all the owners, and not merely of Ealer. 

It is therefore decreed, that the judgment of the district court be affirmed 
with costs; and it is further decreed, that the said plaintiff recover from the 
said Henry A. Ealer, the further sum of $38, as damages for a frivolous 


appeal. 





ARABELLA FLORANCE AND HER Hussanp v. T. C. TwicHELt. 


A. executed an obligation payable to a married woman in person. Held by the court, that 
from the form of the obligation, the thorough knowledge which A. had of the husband’s 
affairs, and by the part he had taken in the attempt to conceal the community property, 
he was estopped from setting up the defence that the obligation was community property, 
and that he was entitled to off-set the same with debts due to him by the husband. And 
when he had credited the husband’s account with items which might have been charg- 
able to the wife, he will not be allowed to cancel such credits, and charge them to the 
wife. Freeman v. Savage, 2 Ann. 269—aflfirmed. 


PPEAL by defendant from the Fourth District Court of New Orleans, 
Strawbridge, J. Cohen and Labatt, for appellee. Charles M. Emerson, 
for appellant. The judgment of the court was pronounced by 

Rost, J. The plaintiff is the holder of a written obligation of the defen- 
dant, which is in these words : 

*¢ On demand, I promise to pay to Mrs. Arabella B. Florance, on the return 
of this note by her in person, twenty-eight hundred dollars, for value received. 

«T. C. TwircHext.” 
She sues for $300 and interest, the balance alleged to be due thereon. 

The defendant in his answer, admits the execution of the obligation, but 
alleges that since its date he has paid to the plaintiff and her husbend, through 
her order, more than the amount of the note. That the amount thus paid by 
him was either in money to the plaintiff or her husband, or for necessaries of 
life furnished to the plaintiff’s family, which she is bound to pay ; her husband 
being insolvent. The defendant has appealed from the judgment rendered 
against him on that issue. His counsel first urges in his behalf, that there 
is no evidence that the note sued upon is the private property of the plaintiff, 
that it must therefore be presumed to belong to the community, and that he 
is entitled to compensate with it sums due him by the plaintiff's husband. 
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The fact may be as stated by counsel, but the defendant has precluded him- 
self from taking advantage of it. 

By the peculiar form of the obligation he has contracted, and the partial exe- 
cution of it at various times; by his irregular connexion in business with the 
plaintiff's husband, and his thorough knowledge of their affairs; by the part 
he has taken in their attempt to conceal the community property, and make it 
appear the property of the wife, if such an attempt has been made ; and finally, 
by his answer he has created a state of facts which he cannot be permitted to 
contradict. See Freeman v. Savage et al., 2 Ann. 269. 

On the merits, the advances to the husband were not made on the order of 
the wife, and we do not consider the evidence sufficient to charge her sepa- 
rate estate. There are some items in the defendant’s account for which she 
was originally bound, but in the usual course of dealing between the defendant 
and the plaintiffs’ hushand, those items were charged to the account of the lat- 
ter at a time when there was a large balance in his favor. The district judge 
considered that the plaintiff could not be affected by the transactions which 
subsequently brought the balance of the account against her husband, and that 
those items must be held to have been paid. We are unable to say that he 
erred. 

The judgment is therefore affirmed, with costs. 
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Smita Bryan v. Orrver Dvusors. 


A bill of exceptions to the rejection of testimony, which does not set forth the grounds upon 
which the testimony was rejected, cannot be noticed by the court. 

A note bearing the same date, and for the same amount as one mentioned im act of sale, is 
sufficient evidence to identify it with the act of sale as the consideration, unless it is 
shown that another note was given. 


PPEAL by plaintiff from the Fourth District Court of New Orleans, Straw- 
bridge, J. Hoffman and Ogden, for appellant. R. Mott, for appellee. 
The judgment of the court was pronounced by : 

Rost, J. The defendant refuses to pay the note on which he is sued, on 
the ground that it was given by him to the plaintiff for a slave, who was 
affected with redhibitory defects to the knowledge of the said plaintiff. There 
was judgment against him, and he appealed. 

In the course of the trial, a bill of exceptions was taken by the defendant to 
the opinion of the court, sustaining the opposition of the plaintiff to the intro- 
duction of certain parol evidence offered by him; but as it sets forth none of 
the grounds upon which the evidence was rejected, it is not in our power to 
notice it. 13 L. R. 93. 

On the merits, this case presents a mere question of fact, turning upon the 
faith to be given to testimony. We would not disturb the judgment unless it 
was manifestly contrary to evidence, but we are of opinion that it is in strict 
accordance with it, nothing shows the unsoundness of the slave at the time of 
the sale. The physicians who attended him when he was first taken sick, 
would have been the best witnesses to prove that the disease was of long stand- 
ing. But the defendant has not availed himself of that testimony, and he has 
3 
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not accounted for the omission. His attempt to make out his case by the testi- 
mony of physicians who saw the slave only a short time before the trial, cannot 
be sustained. 

It has been urged in argument, that there is nothing to identify the note 
sued upon with the note given for the slave. The written agreement in the 
record shows, that the defendant gave for the slave in controversy a ngte bear- 
ing the same date and for the same amount, and as there is no evidence that 
any other was given by the defendant, we must presume that the note sued 
upon was the consideration given for the slave. 

Judgment is therefore affirmed, with costs. 





G. W. Denton v. J. Erwin, et al.—H. Jounnson, Intervenor. 


Courts of justice are bound to vindicate and maintain the sanctity of their judicial proceed- 
ings before they consider the merits of cases. 

A party will not be permitted to deny what he has solemnly acknowledged in a judicial 
proceeding, nor to shift his position at will to a contradictory one in relation to the subject 
matter of litigation in order to frustrate and defeat the action of the law upon it. Grid- 
ley and Whitehead v. Connor, 4 Ann. 416, and Freeman v. Savage, 2 Ann. 269—aflirmed. 

The surety for the plaintiff in an injunction is a party to the suit, and will not afterwards 
be permitted to make allegations inconsistent with his position as a party to that suit. 
And when it is subsequently ascertained that he was the real owner of the execution 
enjoined, but which was prosecuted in the name of another person, for his benefit, the 
judgment will be declared extinguished, and property previously sold under the judgment 
restored to the original owner. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
W. C. Micou and Prentiss and Finney, for plaintiff. C. Roselius and R. 
Mott, for intervenor and appellant. The opinion of the court was pronounced by 
Eustis, C. J. The object of the present suit is to obtain a decree ordering 
two certain judgments, obtained in the name of Frazier and Adams, receivers, 
against the plaintiff and others, in solido, and held by the trustees of the late 
Bank of the United States, to be cancelled, and to be without effect so far as 
concerns the said plaintiff. 

The petition charges that the judgments were purchased from the holders, 
the trustees of the Bank of the United States, for the benefit of Willcor, who 
was a co-defendant with the plaintiff in said judgment; that for the debts for 
which the judgment was obtained the plaintiff was the surety of Willcor, who 
was bound to protect and indemnify him, the plaintiff, against said judgments ; 
and that consequently by the transfer of the judgments to the persons who 
held them for the benefit of Wilicor, the said judgments became inoperative 
and of no effect in law, so far as relates to the property of the plaintiff. The 
petition further charges, that notwithstanding the premises, the said Willcor 
entered into a fraudulent combination with James Erwin, by which said judg- 
ments were placed under the control of said Erwin, in order to be made avail- 
able out of the plaintiff’s property ; and that said Erwin, in order to conceal his 
interest and agency from the petitioner, procured the said judgments to be 
transferred to William J. Vason, who caused execution to issue thereon, 
against the property of the plaintiff, which was seized and advertised for sale ; 
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that the execution of said judgments was enjoined at the suit of the plaintiff — 
on grounds similar to those alleged in the petition, but that said Vason, by nate “Vason 
falsely pretending that the plaintiff had been a party to certain frauds between “*D Wi-L0ox 


said Erwin and Willcox against their creditors procured the said injunction 
to be finally discharged by the Supreme Court. That during all these pro- 
ceedings, James Erwin pretended to be the friend and confidant of the plain- 
tiff; that he intervened in the suit, and became his surety on the injunction 
bond given to stay the execution on said judgments, and, in order to cover 
and disguise his condugt, caused himself to be garnisheed in said suit, and 
answered interrogatories under oath; but that during this time, he, the said 
Erwin, was secretly and treacherously instigating the proceedings against the 
plaintiff, in the name of said Vason, while in fact, he, said Vason, had no 
real interest in the subject, and while a written acknowledgment existed 
that said Vason held said judgments for collection, for the use and benefit of 
said Erwin ; that after said injunction had been dissolved, the said Erwin caused 
the said Vason to issue another execution, by which certain lots of great value, 
in the parish of Jefferson, belonging to the plaintiff,,were sold at sheriff's sale 
‘and purchased by said Vason, for the use and benefit of said Erwin ; that said 
James Erwin, though acting throughout in the premises for his own interest and 
purposes, caused the written acknowledgment aforesaid to be given to Andrew 
Erwin, his brother, whose agent he was and still is. 

The petition concludes with a prayer, that James Erwin, Andrew Erwin, 
Jacob Willcor, aud William J. Vason be cited, and that said judgments Nos. 
5023 and 5069 of the records of the late Commercial Court of New Orleans, 
be decreed to be cancelled and extinguished; that the sale of the lots in the 
parish of Jefferson be annulled, and the property restored to him, &c. 

Willcox appears in proper person, and in his answer, which commences 
with a general denial of the allegations of the petition, expressly denies any 
fraudulent combination on his part to injure the plaintiff. He virtually con- 
cedes the fact of the real ownership of the judgments by Erwin, as charged in 
the petition, and concludes by asking that the judgments be entered satisfied 
as relates to him. 

James Erwin appears in proper person; his answer is a general denial. 

Andrew Erwin appears in proper person; his answer is a general denial. 
He also adds that Henry Johnson is the owner of the judgments mentioned, 
that whatever interest was at any time in the respondent, it has been transferred 
and assigned to said Johnson, whom he.prays may be cited to defend the 
suit, and that he be hence dismissed, &c. 

William J. Vason appears in proper person, and disclaims any interest in 
right or title to said judgments. He avers taut previous to the institution of this 
suit, to wit, on the 8th December previous, he transferred and assigned said 
judgments to Henry Johnson ; this defendant does not deny the allegations of 
the plaintiff's petition, but prays to be hence dismissed with his reasonable 
costs, in this behalf sustained, and for general relief. 

Henry Johnson, by his attorneys, filed a petition of intervention. He alleges 
that previous to the institution of this suit, to wit, on the 8th December last, 
(the suit having been instituted on the 20th of that month, in the year 1847,) 
he purchased said judgments from Wm. J. Vason, for a valuable consideration 
in cash paid, and thereby became the owner thereof. He avers, that all the mat- 
ters attempted to be set up and examined in this suit, have been fully examined 
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and adjudicated upon in the case of G. W. Denton v. W. J. Vason and others ; 


Bowls, Vasox that the judgment in that case is res judicata in favor of Vason, and that he, 
AND WILLCOX. the intervenor, has all the rights of Vason in relation to these judgments ; that 





Andrew Erwin afd James Erwin have uo property or right of property in said 
judgments, and whatever may have been their conduct, it cannot affect the 
rights of the intervenor; that Willcox is the agent and confederate of the plain- 
tiff, and that his answer cannot be of avail to the plaintiff in the present suit. 
Wherefore he prays that the plaintiff's suit be dismissed. 

An answer was filed by the plaintiff to this petition of intervention, in which 
the consideration and bond fides of the transfer and assignment of the judg- 
ments set forth therein is put in issue; it is denied by the plaintiff that the 
issues in this case were the same as those in Denton v. Vason et al., or that the 
judgment which is pleaded by the intervening party is res judicata; and it 
is averred, that by reason of the fraudulent conduct of the defendants set forth 
in the plaintiff's original petition, the judgment of the Supreme Court is null 
and void, and the plaintiff prays that it may be so decreed. 

It appears that after these issues were made up, execution was taken out on 
the judgments, and the plaintiff, on the 18th March, 1848, obtained an injunc-" 
tion against further proceedings, on the grounds set forth in his original petition. 
The intervening party, Henry Johnson, alone appears to have answered the 
supplemental petition of the plaintiff on which the injunction was granted. 
This answer reiterates the plea of res judicata, denies specially that Willcor 
ever owed Denton any sum of money, and charges that any transfers, out of 
which the alleged debts originated, were and are simulated, and never had any 
real existence. It prays that the injunction be dissolved, and the principal and 
surety in the injunction bond be condemned to pay damages, Xc. 

When the cause came on for trial, the plaintiff discontinued as to the defen- 
dant Willcor. The district judge rendered judgment in favor of the plain- 
tiff, making the injunction perpetual, and decreeing the judgments to be ex- 
tinguished, &c. 

The plaintiff has appealed ; inasmuch as the district judge did not decree the 
restitution to the plaintiff of the property purchased by Vason at sheriff's sale 
in the parish of Jefferson, and for this he asks relief in this court. Henry 
Johnson, the intervening party, has also appealed. 

The purpose of the present suit is similar to that of the case of Denton v. Vason, 
which was decided by this court, in January, 1847, and is found reported in 
2d Ann. 60. The action in that case was based upon a contract made in 
New York, in 1844, which was sought to be enforced under allegations of 
complete performance of its conditions on the part of the plaintiff, but the court 
was of opinion that the agreement was in furtherance of a combination for an 
illegal object, that it was immoral and fraudulent, and that no action for relief 
could be founded upon it, and the plaintifi’s petition was accordingly dismissed. 
This judgment is now pleaded as res judicata by the intervenor. The plea is 
not made by James Erwin. But as these parties, we are authorized from the 
record in assuming, represent but one interest, and that is antagonist to the 
plaintiff, we shall consider them both as defendants, having a common object 
and one identical interest. 

The plaintiff, as one of his grounds of relief, urges that during the whole of 
the proceedings in the former suit, the judgments in point of fact belonged to 
James Erwin, though in the name of Wm. J. Vason; that he, James Erwin, 
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was the real party in interest in that suit, that instead of coming into court and 
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defending his claims he put forth Vason as the ostensible owner of the judg- Baws, Toots 
ment, and became the confidant and adviser of the piaintiff in his proceedings 48? W'™1cox. 


to cancel his own judgments. That he was the surety of Denton in his in- 
junction bond in that suit, in obedience to the order of the court granting the 
injunction, and naming him as the surety required to be given, that a motion 
was made by Mr. Vason to dissolve the injunction, on the ground, combined 
with other reasons assigned, * that the security, James Erwin, is not good and 
solvent,” demanding at the same time interest of ten per cent, and twenty 
per cent damages, on the amount of the judgments against the plaintiff in 
injunction and his surety, James Erwin, are matters of record. 


The law provides that on the trial of injunctions, the surety on the bond shall 
be considered as a party plaintiff in the suit, and in case the injunction shall 
be dissolved, the court in the same judgment shall condemn the plaintiff and 
surety jointly and severally to pay interest at the rate of ten per cent per 
annum, on the amount of the judgment,, and not more than twenty per 
cent as damages, unless damages to a greater amount be proved, and the par- 
ties in such cases shall not be allowed the benefit of the plea of discussion. 
Act of 1831. 

Accordingly, in the answer of Vason, filed by his attorney, the maximum of 
interest and damages were demanded, in the dissolution of the injunction against 
Denton and his surety. It is now urged in argument, that Erwin is estopped, 
by these matters of record, that he joined in the demand for the extinguish- 
ment of these judgments, in thus assisting Denton in obtaining his release from 
them, and cannot be permitted to enforce them against him. The evidence 
satisfied us that Erwin was the owner of the judgments, and that he directed 
all the proceedings adversely to the plaintiff, at the same time that he was 
acting as his adviser, surety, and apparent friend. The effects of this position 
which he hus thought fit to occupy in these judicial proceedings, it next remains 
for us to consider. It is obvious, that this question of estoppel is the first that 
presents itself on the record which this court can notice, and that until this is 
decided, there can be no investigation of the cause on its merits. And whether 
the judgment is in fact extinguished or not, is a matter not to be considered, 
until the first and preliminary question is disposed of. There is nothing in the 
pleadings which causes the right of the plaintiff to maintain his action, and 
obtain his relief by reason of any illegal or fraudulent doings on his part touch- 
ing the subject matter of the suit, or which affords any explanation of the con- 
duct of Erwin, or his position in the former suit. It may be true, that on the 
evidence, the court might come to the same conclusions which the evidence 
estublished in the previous case of Denton v. Vason, but that evidence we have 
not examined, being first bound to vindicate and maintain the sanctity of our 
judicial proceedings, before we look at the merits of the controversy between 
the litigants. 

The granting of injunctions under the provisions of the Code of Practice, has 
been one of the most fruitful sources of abuse in the administration of justice. 
The district courts out of the’ parish of Orleans, having been formerly held but 
twice a year, the efféct of an injunction against proceedings under execution, 
was to secure to the party obtaining a certain delay for the satisfaction of the 
judgment against him, besides the further delay incident to a litigated suit, so 
that the execution instead of being, as it ought to be, finis fructus et effectus 
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legis, became a mere starting point in a new contest between the litigants. To 


Mewes, Wases prevent, in future, this evil, the statute of 1831 was passed, which subjected the 
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party enjoining the execution of a judgment to the very onerous penalties of 
interest and damages before recited. in the event of his failure to make good his 
allegations for relief, and of the dissolution of the injunction. The statute, in 
order to prevent the aid from being afforded to the party by sureties, in cases 
in which he is not entitled to the relief by injunction, as the surety must always 
be a solvent person, having sufficient property to respond to the amount of the 
suretyship, and domiciliated within the jurisdiction of the court in which it is 
to be given, in order to prevent persons of this class from co-operating with 
debtors, to delay and defeat the course of justice. for illegal purposes and in- 
adequate causes, has made the party liable to the penalty inflicted as the debtor. 
It completely identifies the debtor and the surety, in awarding the penalty : 
the plaintiff in injunction and the surety shall be condemned in the same judg- 
ment jointly and severally; on the trial, the surety shall be considered a party 
plaintiff in the suit, and sureties in such cases shall not have the benefit of the 
plea of discussion. Thus, im the proceedings before us, underthe statute under 
which the injunction was obtained, James Erwin not only vouched for the cause 
of the plaintiff Denton, by his suretyship, but stood in court as a plaintiff de- 
fending it, while through the instrumentality of Vason he was taking measures 
on record to defeat his own suretyship, and obtain judgment for damages 
against himself in his own favor. Any commentary on these facts would weaken 
their effect, and it is necessary to examine what are the consequences which 
the law attaches to such an abuse of judicial proceedings. 

A party may, by his own voluntary act, have placed himself in a situation as 
to some matter of fact, that he is precluded from denying it; and the rule by 
which he is so held to be bound, is founded on the obligation which every man 
is under, to speak and act according to the truth of the case and in the policy 
of the law to prevent the unavoidable mischief resulting from uncertainty, con- 
fusion, falsehood, and the want of confidence in the intercourse of men, if they 
were permitted to deny that which they have deliberately and solemnly asserted 
and received astrue. Greenleaf on Evidence,:§ 22. 

We accordingly held, that a man should not be permitted to deny what he had 
solemnly acknowledged in a judicial proceeding, nor to shift his position at will, 
to a contradictory one, in relation to the subject matter of litigation, in order to 
frustrate and defeat the action of the law upon it. Gridley and Whitehead 
v. Conner, 4th Ann. 416. The judges in that case were divided in opinion, 
but they were united in opinion in the principle of law therein laid down, and 
their dissent only related to its application of the facts of the case. See the 
cases there cited, and 4th Kent’s Com. 261 (last edition,) note by the author. 
11th Wendell’s Rep. 117, Pelletreau v. Jackson. 13th Wendell 208, Jackson 
v. Waldron. 

The case of Freeman v. Savage et al., reported in 2d Ann. 269, we had 
previously sanctioned the same principle. Theophilus Freeman had sold cer- 
tain slaves on a credit, to the defendant Savage, and had taken an endorsed note 
for the price. The suit was brought by Freeman against the endorsers. A 
long time after the note had fallen due, a judgment creditor of Savage had 
seized the slaves as his property, and Freeman enjoined the proceedings, alleg- 
ing under oath, that he was the owner of the slaves; and on the trial, Freeman 
exhibited as his title an instrument, purporting to be a sale of the slaves, for 
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the exact amount of the note from Savage to him; but the injunction was 


dissolved, the reconveyance being considered a simulation, the object of which eg sen 
was to defeat the action of the law upon them. Notwithstanding the result of 4"? W1-Lcox. 


the suit, the court held Freeman to the allegations and proofs he had made, and 
to his showing that the re-sale by him to Savage was an extinguishment of the 
note, and that as far as he was concerned, the instrument must be held to be, 
as the plaintiff Freeman was bound to treat it, genuine and true, and that its 
not being available against the judgment creditor was no reason that he should 
be permitted to question its truth. What he thus said and did in that suit the 
policy of the law would not permit him to gainsay or deny. 

The features and character of this case bears a strong resemblance to that 
under consideration ; the difference between the two was, that Freeman himself 
was the plaintiff in injunction, whereas Erwin is in this case the surety, but 
made a party to it by the statute under which the proceedings were instituted. 
He is not only a party in interest in preventing judgment being rendered against 
him, in solido with his principal, but the statute makes him a party plaintiff on 
the record. 

In the case of a ship owner whose ship had been seized for breach of the 
revenue laws, and who had applied to the secretary of the treasury for a re- 
mission of the forfeiture, on the ground that it was incurred by the master 
ignorantly and without fraud, and upon his making oath to the application, 
the ship was restored. The court thought he was not permitted afterwards 
to gainsay it, and to prove the misconduct of the master, in an action of the 
latter against him for his wages on the same voyage, even by showing that the 
fraud had subsequently come to his knowledge. Freeman v. Walker 6. 
Greenleaf Report, 68. 

These authorities concur in showing, that the matters alleged for relief 
against those judgments in the first suit, under the oath of Denton, whose co- 
plaintiff and surety Erwin was, cannot be unheeded »by this court, but left to 
their legal etfect, they deprive him of the faculty of now treating them as false, 
by again attempting to make the amount of his judgments out of the property 
of the plaintiff; indeed, any other conclusion would encourage and sustain a 
scandal in the administration of justice. 

The only means under our legislation, within the powers of courts to protect 
the integrity of their judicial proceedings, are the sanctity which is thrown 
around them, and the presumptions which the law has established in their favor. 
If all the restraints of justice and truth are lost sight of by litigants, and judicial 
procceedings are converted into mere machinations for fraud and oppression, 
the law itself meets the emergency by holding the offending parties to their 
allegations of record, and not permitting them to falsify what -_" have so- 
lemnly declared to be the truth. 

Vason, as we have seen, has disclaimed all interest in the judgment. He 
has been made a party to this appeal, but bas not appeared in this court. It 
only remains to affirm the judgment of the district court, with the modification 
asked by the plaintiff, annulling the sales of lots in the parish of Jefferson and 
restoring them to the plaintiff. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
court below be affirmed ; and, upon the appeal of the plaintiff, G. W. Denton, 
it is further ordered and decreed, that the sale made under execution in said 
suit No. 5023, on or about the 28th April, 1847, by the sheriff of the parish of 


eet 


foc: “ 


oe 





. 


24 SUPREME COURT OF LOUISIANA, 


Dexton Jefferson to William J. Vason, of five certain lots of ground in Nun’s 
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ee bourg in the parish of Jefferson, in the square bounded by Felicity, St. Mary, 
AnD WILLCOX. Armand, and Bellegarde streets, designated by the numbers 6, 7, 13, 14 and 
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16, in square No. 8, and more particularly described in said act of sale in the 
record, be and the same is hereby annulled and rescinded, und the said pro- 
perty embraced therein restored to the plaintiff, G. W. Denton. 

And it is further ordered and decreed, that the defendants pay the costs in 
both courts. 


Fy im i tate it tanec tant ins actin tin cine ecient 


Tue Srare.v. Jourpan G. FretweE t. 
To sapport an assignment of errors, the errors assigned must appear of record. 


PPEAL from the First District Court of New Orleans. McHenry, J. 
W. A. Elmore, Attorney General, for the State. Wolfe and McHenry, 
for appellants. The judgment of the court was pronounced by 
Kine, J. The defendant relies exclusively ou an assigument of errors. 
None of the alleged errors appear in the record. 
The judgment of the district court is therefore affirmed, with costs- 
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Tue Strate v. Juan Romero. 


A bill of exceptions should be presented at the trial, or the point should be then expressly 
reserved and noted, and after the trial embodied in a bill of exceptions, without anneces- 
sary delay, while the facts are fresh in the memory of both the judge and counsel. A bill 
of exceptions to a proceeding during a trial which took place the 27th of June, but which 
was not presented until the 28th of July following, cannot be considered. 

The assignment of counsel for the prisoner as soon as the court is informed that he is without 
counsel, is all that the law requires. 

The objection that the judge erred in refusing to postpone the trial, to enable the accused to 
confer with his counsel to prepare ‘or his defence, will not be sustained when there was 
no motion or affidavit for continuance upon that ground. Nor will the absence of these be 
cured by the circumstance that the facts appear as one of the grounds in a motion for a 
new trial. 


PPEAL from the First District Court of New Orleans. McHenry, J. 
W. A. Elmore, Attorney General, for the State. Cyprian Dufour, for the 
appellant. The judgment of the court was pronounced by 
Kine, J. The bill of exceptions to which our attention has been called in this 
case cannot be considered. The trial of the case took place on the 27th of June, 
1849; the bill of exceptions was not presented until the 28th of July following. 
It should have been presented at the trial, or the point should have been then 
expressly reserved and noted, and after the trial embodied in a bill of exceptions 
without unnecessary delay, while the facts were yet fresh in the memory of 
both the judge and counsel. 
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The next ground of complaint is, that counsel was not assigned to the ac- 
cused until the moment of the trial. The judge states that he made the ap- 
pointment as soon as he was informed that the accused was without counsel. 
This is all that the law requires. The words of the statute are that the judge 
‘shall immediately upon his (the prisoner’s) request, assign to such person 
such counsel as such person shall desire.” Bul. & Cur. Digest, 248, sec. 
35. 

It is further contended, that the judge erred in refusing to postpone the trial, 
for the purpose of enabling the accused to confer with his counsel, and prepare 
for his defence. This alleged refusal no where appears upon the record, except 
in the application for a new trial, where it is stated as one of the grounds on 
which the motion is based. ‘There is no motion or affidavit for a continuance 
on that gound, and no exception to such a ruling of the judge. 

The judgment of the district court is therefore affirmed with costs. 





Isaac Koun v. ScHoonER RENAISANCE. 


Courts do not notice the revenue laws of foreign countries, and contracts having for their ob- 
ject the violation of those laws may be enforced. 

Judgments of inferior courts will not be reversed for slight errors, when there has been no 
attempt made to correct them by mofion for new trial or otherwise in the court of the first 
instance. 


PPEAL by defendant from the Fifth District Court of New Orleans. 
Buchanan, J. Upton, for appellee, cited Story’s Conflict of Laws, sec. 
257. 

Benjamin and Micou, for appellant, eited C. C. 12. Story’s Conflict of 
Laws, sec. 354, 355, and note. Augusta Insurance Company v. Morton, 3 Aun. 
417. M’ Dowell v. Read, 3 Aun. 331. Richardson v. Leavitt, 1 Ann. 430. 

The judgment of the court (King, J., absent) was pronounced by 

Eustis, C.J. On the 3rd of October 1848, at Tampico, in the Republic of 
Mexico, the plaintiff, residing in New Orleans, shipped on board the Schooner 
Renaisance, six bags containing three thousand Mexican dollars, to be delivered 
in New Orleans, in consideration of two per cent freight. Bills of lading were 
signed to that effect by the captain. On the arrival of the vesse} in this port 
the specie was demanded according to the contract, and was not delivered. 
The plaintiff has brought this suit for the amount, against the master and own- 
ers, and claims a privilege on the vessel under the section 11 of article 3204 of 
the code. He had judgment in the district court, and the defendants have 
appealed. 

The question which has been argued before us by the counsel for the defend- 
ants, as constituting their defence to the plaintiff’s action, is presented by a bill 
of exceptions taken on the trial of the cause. The defendants offered to prove 
that the shipment of specie was made, “in violation of the revenue laws of 
Mexico, and in pursuance of an agreement, illegal and corrupt under the reve- 
nue laws of that country, between the shipper and the captain of the schooner, 
without the knowledge or consent of the consignee, who was regularly autho- 
rized to engage freight for said schooner.” 

The district judge refused to receive this evidence, on the ground that our 
courts could not notice or enforce the revenue laws of a foreign country. 
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We think the rule to be well settled by the jurisprudence of the United 
States, of England, and of France, that courts do not notice the revenue laws 
of foreign nations in contracts of this kind, and that agreements, having for their 
object the violation of those laws, may be enforced in our courts. We prefer 
to follow what may be considered the established jurisprudence of the leading 
commercial nations of Christendom, than to adopt the speculations of authors, 
however plausible and ingenious they may appear. 

Pothier, who is the principal authority against this necessary and practical 
rule, appears to found his reasoning on a refined and rigid morality, rather than 
on an enlarged view of the state of commerce as it existed in his time, or of 
its necessary exigencies. There are nations who do not respect their own 
revenue laws; whose whole commerce is tainted with a violation of them; and 
the trade with these nations has formed a constituent part of the commerce of 
the world for more than a century. The subject has been often discussed in 
France by the most eminent jurists, whose opinions have generally concurred 
in the necessity of adhering to the established rule, which is one not of specu- 
lative morality, but of practical jurisprudence. 

There is a show of defence on the ground that the specie was stolen from 
the schooner in the harbor of Tampico; but even the portion which the defend- 
ants themselves concede has been recovered, some $800, they have not offered to 
restore to the plaintiff. The case is clearly with the plaintiff on the merits. 

It is objected that there is an error in the judgment of the district court of 
$30, that sum being allowed for freight instead of $60—two per cent on $3000 
—due by the bill of lading. We think the attention of the district judge ought 
to have been called to this item on a motion for a new trial. We have more 
than once refused to change judgments and throw the costs on the appellee, 
where the party had it in his power to have a small error of amount corrected 
by a proper application in the court of the first instance. 

The judgment of the district court is therefore affirmed, with costs. 





Wipow Conant et al. v. L. Miztavupon et al. 


The act of April 1st 1835, extending the powers of the Carrollton Railroad Company and 
providing a new mode of electing directors, repealed the provisions of the act of 9th of 
‘February, 1833, upon the same subject; and the stockholders having voted to reduce the 
number of directors to eight, under the act of the 22d of August, 1842, that was the num- 
ber to be elected. 


PPEAL by defendants from the Fifth District Court of New Orleans. 
Buchanan, J. Dennis and D. N. Hennen, for appellees. Benjamin, for 
appellants. The judgment of the court (King, J., absent,) was pronounced by 
Eustis, C. J. The petitioners, who are stockholders of the New Orleans and 
Carrrollton Rail Road Company, allege that Laurent Millaudon and others, 
who are made defendants, without having any right or authority, have usurped 
the office of directors of said company, and taken upon themselves the manage- 
ment and administration of the affairs of said company. On a writ of quo 
warranto being issued, the defendants claim their right as directors of said com- 
pany by virtue of an election held under an act of the Legislature of the 9th of 
February, 1833. 
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-The district judge was of opinion, that the defendants were not legally con- 
stituted directors of said company by virtue of said election held under the said act 
of 1833; inasmuch as the provisions of that act concerning the election of direc- 
tors had been repealed by the subsequent act of April the lst, 1835, and gave 
judgment that they be prohibited from acting thenceforth as directors, and 
ordering a new election of directors. ‘The defendants have appealed. 

Under the act of 1833, which was the charter of the company for the pur- 
poses of a rail road, the number of directors was fixed at seven, each share 
having a vote. The act of 1835, which increased the capital of the company, 
and conferred on it extensive banking privileges, increased the number of direc- 
tors to twelve, and changed the scale of voting by limiting the right of a stock- 
holder to one hundred votes. In relation to the scale of voting and the number 
of directors we think the latter act repealed the former. 

By the 11th section of the act of the 7th of March, 1842, it is provided that 
any bank which shall accept the act, to which this is a supplement, shall be per- 
* mitted by a vote of its stockholders in all elections held after the passage of the 
act, to reduce the number of its directors to any number not less than eight. 

At a meeting of the stockholders held on the 22d of August, 1842, the stock- 
holders voted to reduce the number of directors to eight. The company having 
previously accepted the act to which the section just cited referred, to wit, the 
act to revive the charter of the several banks in the city of New Orleans, it fol- 
lows that the number of directors established by the act of 1835 stands reduced 
to eight. 

We concur with the district judge in the opinion, that the election for directors 
ought to have been held under the act of 1835, which affords the only authority 
to constitute a legal board, and that the election of seven directors as constituting 
the board of directors under the act of 1833'was not authorized by law. 

The question concerning the reduced number of directors does not appear to 
have been raised below, but an opinion is expressed at the request of both 
parties. 

The objections taken by counsel to the right of the petitioners to maintain 
their present demand, we have considered. They are stockholders, having an 
interest in the proceedings of the corporation being legally conducted, their ap- 
plication does not appear to be vexatious or frivolous, and the present suit is 
rather in the interest, than to the detriment, of the corporation. It arrests fur- 
ther proceedings under the provisions of an act which long since have ceased to 
have any legal effect. 

The judgment of the district court is therefore affirmed, with costs. 





Succession oF MARGARETHA BRINKMAN. 


The surviving husband has, under the act of 25th of March, 1844, the usufruct of the com- 
munity property during his life, but this does not entitle him to the administration which 
belongs to,the tutor of the minor obildren. C. C. 1037, 1114. 


PPEAL by administrator from the Fifth District Court of New Orleans, 


Buchanan, J. Roselius, for appellee. Graihle, for appellant. The judg- 
ment of the court was pronounced by 
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Kine, J. Mrs. Brinkman died leaving a succession consisting exclusively of 
her share of the community of acquets and gains, to the usufruct of which her 
surviving husband is entitled, during his life, under the act of 1844, 99, sec. 31. 
The surviving husband applied for letters of administration, and his application 
was opposed by the tutar of the minor heirs of the deceased. The opposition 
was dismissed, and the tutor has appealed. 

We think that the district judge erred. The act of 1844, giving the usufruct 
for life-of the community effects to the surviving spouse, has made no change 
in the previous laws regulating the order of preference, to be observed in 
the appointment of administrators, when an administration becomes necessary. 
That such necessity exists in the present instance, must be assumed, as it 
has been averred in both the application and the opposition. The heirs of the 
deceased, being all minors, are necessarily beneficiary heirs. The code is ex- 
press, that ‘the tutor of the beneficiary heir can claim the preference for the 
administration.” C. C. arts. 1037, 1114. 

The judgment of the district court is therefore reversed; and it is ordered, 
that Nicholas Tinner be appointed the administrator of the succession of the 
late Margaretha Brinkman, deceased. The succession paying the costs of both 
courts. 





Rosert Farr v. Joun R. Davis. 


A sequestration in a suit by vendee to recover slaves alleged to have been sold to him, 
will be set aside upon motion, where it appears from the face of the petition that the 
vendee has never paid the price, or put the vendor in default, and when the delivery had 
never been made to the vendee. 


PPEAL by plaintiff from the District Court of Jefferson. Clarke, J. 
A motion was made in this case in the court of the first instance to set 

aside a sequestration. The decision of that court was as follows: ‘*The de- 
fendant moves to set aside the sequestration issued on several grounds. 
Among others, that the averments of the affidavit and petition are insufficient. 
Considering that the plaintiff sues as vendee to recover the possession of 
slaves sold to him by defendant, and that it appears on the face of his petition 
that the plaintiff and vendee has never paid the price, nor put the vendor in 
default ; and consequently is not entitled to the possession, delivery having never 
been made. The court orders that the rule be made absolute, and the seques- 
tration set aside.” 

Goold, for appellant. Larue, for appellee. 

The judgment of the court (King, J. absent) was pronounced by 

Suet, J. For the reasons assigned by the district judge, it is decreed 
that the judgment of the district court be affirmed, with costs. 
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MavunseEt Wuire v. H. H. Swiarrer. 


Where the seller states in an act for the sale of a slave, that she is and has beeu, so far as 
known to him, in good health, and also her parents before her, and the purchaser agrees 
to run the risk of her health, and the slaye dies of consumption, the seller is not bound 
to return the price, unless he knew atthe time of the sale of the existence of the disease. 


PPEAL by plaintiff from the Third District Court of New Orleans. 
Kennedy, J. Schmidt and Bradford, for appellant. J. 7’. Preston, for 
appellee. 

The judgment of the court (Rost, J. having recused himself) was pronounced 
by 

Kine, J. The plaintiff claims in this action the price paid by him for a 
female slave, who, he alleges, was affected, at the time he purchased her, with 
a redhibitory disease, of which she subsequently died. The defendant denies 
that he was aware of the existence of any infirmity at the date of the sale, but 
that to avoid subsequent controversy upon this point he refused to warrant the 
slave’s health. There was a judgment in favor of the defendant in the court 
below, and the plaintiff has appealed. 

Both parties acted threugh their agents. The act of sale to the plaintiff, 
after warranting the title to the slave, proceeds thus: “ The girl is now and 
has been, so far as known to me, of good health, and also her parents before 
her; but the said White takes her and runs the risk of her health.” 

A few days after the sale the slave sickened, lingered for some time, and 
finally died of pulmonary consumption—a disease which the evidence leaves no 
doubt she laboured under when the plaintiff purchased her. 

The plaintiff contends, that the clause in relation to the health of the slave 
is a warranty of her soundness at the time of the sale. That the qualifying 
expressions, ‘‘ so far as known to me,” relate exclusively to her past health, 
and to the health of her parents; but that the affirmance that she is now in 
good health, is positive and unqualified; and concludes that the purchaser took 
the risk of the future health of the slave, on the positive assurance that she was 
then in good health. This reading converts the clause into one of full war- 
ranty, leaving no risk to be run by the plaintiff other than the law would impose, 
in the absence of the stipulation, although he expressly assumed the entire 
risk of her health. 

The reasoning of the plaintiff's counsel, which is based mainly upon the 
gramatical construction of the sentence, has not satisfied us that this interpreta- 
tion is in accordance with the intentions of the parties. 

The extent to which the vendor intended to warrant, is stated in the first 
clause, in which he guarantees the title to the girl, and that she is a slave for 
life. The subsequent clause can only be understood as a declaration that the 
vendor was ignorant of the existence of any disease at that time, or that the 
health of the slave had been previously bad. The effect of the declaration is 
this: if it should be proved that the vendor knew that the slave was unsound, 
or had not previously enjoyed good health, then he would be bound, by reason 
of his misrepresentation; but otherwise, the risk would be on the purchaser, 
and there would be no warranty of soundness. 
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It is said by the plaintiffs counsel, that ‘ the construction of the defendant's 
agents, contemporaneous with the execution of the instrument, is certainly the 
best proof of the intention of the parties, and ought to be adopted in case of 
doubt.” : 

If we are to consider this as a waiver of his bills of exception, taken on the 
trial below, to the introduction in evidence of the conversations of the parties 
pending the negotiation for the purchase, in order to construe the clause, that 
evidence accounts satisfactorily for its insertion in its present form ; and to our 
minds, shows conclusively that the defendant did not intend to warrant the 
slave’s health. We do not, however, deem it necessary to consider the parol 
testimony in this connection. Our conclusions are derived from the instrument 
itself. It devolved then, upon the plaintiff to shew that the slave was diseased 
when sold, and that this was known to the defendant or his agent who failed 
to disclose it. That the defendant’s agent suspected the unsoundness of the 
slave, we think results from the testimony ; and it remains to enquire whether 
he communicated his suspicions to the plaintiff. 

Much of the testimony taken on the trial of the cause details conversations 
between the parties prior to the sale, and was objected to on the ground that 
it went beyond what was contained in the written act, and violated the art. 
2256 of the code. We have not considered it admissible under the pleadings 
in this case to aid in construing the clause relating to warranty; but it is ad- 
missible, under the article 2498, to prove the declarations made by the seller to 
the purchaser, before or at the time of the sale, in relation to latent defects. 
That testimony shows declarations of the vendors agent, which, when taken in 
connexion with other circumstances disclosed, must be considered as equivalent 
to a notice of the suspicions which the agent entertained in relation to the slave’s 
health. 

It is shown that the slave .was extremely delicate in her appearance ; was 
small for her years ; and had at the time the plaintifi’s agent applied to purchase 
her, a bad cough, of which he was informed. The defendant offered the slave 
for six hundred dollars, without warranty ; but, as she laboured under a bad cold, 
he asked $800, if required to warrant her health. This was certainly a notice 
to the plaintiff that although the vendor was ignorant of any fixed disease, and 
could declare no infirmity save a bad cold, still he considered her of frail con- 
stitution, and not of a description to be warranted in respect to health, without 
a large premium. The admonition was not lost upon Payne, the plaintiff's agent. 


He required time to deliberate, took the slave away, avowedly for the purpose 


of causing her to be examined by a physician, and finally, after the expiration of 
three days, accepted a sale, with the clause already stated. 

The evidence affords no ground for believing that the defendant possessed 
any information touching the slave’s health which was withheld. She had but 
recently arrived from Baltimore; had been in the possession of the agent but a 
few days, and had not been examined by a physician. The suspicions which 
the agent entertained arose from her appearance and from the cough under 
which she labored; and these suspicions were, as we think, communicated by 
the circumstances to which we have adverted. 

Judgment affirmed, with costs. 
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Cuarues Boutieny v. M. Waite & Co., and Dewees, Sheriff. 


The appellant is in time if he file the transcript within three days after the return day 
indicated in the order of appeal. 

In a devolutive appeal, where no inconvenience or injury to the appellee is alleged from 
the delay, an appeal will not be dismissed on account of the delay in giving the appeal 
bond, if the bond was filed before the expiration of the three days allowed for filing the 
record of appeal after the return day had expired. 

Where the sale of a slave seized on execution was enjoined by a third person who claimed 
the slave as his own, and the sum of one hundred and fifty dollars damages for the 
wrongful seizure, in determining whether the amount of the controversy is sufficient to 
give jurisdiction of the case, the value of the slave must be included, and the amount 
mentioned in the act of sale as the price is evidence of that value. 

Where the sale of property seized on execution is enjoined, the plaintiff in execution must 
be cited, or the suit will be dismissed. 


PPEAL by defendants from the District Court of Jefferson, Clarke, J. 
T. A. Wolf, for appellee. Moise and Randolph, for appellants. The judg- 

ment of the court was pronounced by 

Supevt, J. The transcript in this case was filed on the 12th May, 1849, 
which was within three judicial days after the return day named in the order 
of appeal granted on the Ist May, 1849. On the 14th May, the three judicial 
days having not yet expired, the appellee appeared and moved to dismiss the 
appeal on the following grounds: ist. The appeal was returnable on the Ist 
Monday (the 7th) of May, and the appeal bond was only filed on the 10th of 
May. 2d. The amount in controversy is not sufficient to confer jurisdiction 
on this court. 3d. The certificate of the clerk is insufficient; the record 
is defective, not containing all the evidence adduced. 

The grounds will be considered in the order in which they have been pre- 
sented. ‘ 

1st. It is well settled, that an appellant is in time if he file the transcript 
within three judicial days after the return day mentioned in the appeal. In a 
case of devolutive appeal, where the bond was filed only two days before the 
return day, we refused to dismiss the appeal. As the days of grace allowed to 
the appellant are practically an extension of the return day, and as the bond 
here was filed before the expiration of those days of grace, we are not disposed 
to dismiss the appeal on that ground. It must be observed, that we are now 
considering the case of a devolutive appeal, and that the ground for dismissal 
is the mere time of filing the bond, without the suggestion of any other circum- 
stance tending to show either injury or inconvenience to the appellee. He has 
the right of executing his judgment; for the appeal is devolutive. He has 
the obligations of the appellants and their surety for the amount; which the 
court below prescribed in conformity to the requisitions of the law in cases of 
devolutive appeal; and it is not pretended that the legal effect of this obliga- 
tion is impaired by the fact that it was not executed at an earlier day. He has, 
in legal contemplation, lost no time in bringing his cause to a hearing upon 
appeal ; for the appellants had of right three judicial days after the return day 
for filing the transcript, until which filing this court could not hear the cause, 
nor even assign a day for its hearing. The appellee, then, presents a case 
where there is no loss, no delay, no inconvenience. 
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In concluding that the first ground for dismissal is untenable, we are not to 
be understood as saying that such a procrastination might not, in concurrence 
with other circumstances, constitute a legitimate ground for dismissal. A case 
might occur where, from the tardy filing of the bond, the citation might be 
irregular, or wholly wanting, and such inequality or absence of citation might 
be attributable to the appellant’s own fault and not that of the clerk or sheriff. 
In such, and other cases that may arise, without now anticipating their deci- 
sion, we may say that the propriety of sustaining the appeal would at least 
be very questionable. In the present, no other circumstances are suggested in 
aid of the naked objections that the bond was filed after the return day; and 
to that objection aloné our present opinion is directed. ‘ 

2d. The question of jurisdiction is free from difficulty. The amount in dis- 
pute, as presented by the petition, is clearly above the sum of $300. The 
plaintiff alleges himself to be the owner of a slave which he holds under a 
chain of title set forth in the petition. Certified copies of the various deeds of 
sale Were annexed to and made part-of the petition. He alleges that he paid 
the price stated in the deed under which he immediately holds. The price 
stated in this deed is $900; and it appears from the other deeds that the slave 
had been repeatedly sold at that date. His complaint is, that the slave being 
his property has been illegally seized upon an execution against a third person, 
and that he has suffered damages to the amount of $150. His prayer is for 
an injunction to restrain the plaintiff and the sheriff from proceeding to a sale 
of the property; for final judgment quieting him in his title and possession; and 
for $150 damages. The controversy therefore involved not merely the sum laid 
as damages, but the ownership and right of possession of a slave, which, for the 
purposes of the present question, may be fairly presumed to be worth more 
than $300. 

3d. The clerk’s certificate states that the transcript contains all the evidence 
upon which the cause was tried, except the executions in White § Co. v. Rice, 
upon which the seizure of the slave was made. If this certificate stood alone 
it would be defective; but it is followed by a copy of the execution, duly 
certified by the same clerk as a copy“of the writ offered in evidence, and an- 
nexed to the transcript. This makes the transcript complete. 

Upon the merits, the only point which need be noticed is the objection, that 
the record shows no citation of Maunsel White & Co., the present appellants, 
against whom judgment by default was rendered and confirmed in the court 

_ below. No service of citation is exhibited by the record, nor was there any 
appearance by them, prior to their petition of appeal. The objection is fatal. 

It is therefore decreed, that the' judgment of the district court be reversed, 
and that this cause be remanded for further proceedings according to law; the 
plaintiff paying the costs of the appeal. 





CEeLEstTE DE LALANDE v. Peter L. Jorz. 


Where the conduct of the plaintiff has been marked by continued exasperation and 
violence towards.the defendant without any just cause of provocation, the plaintiff cannot 


obtain a decree of separation from bed and board for defamatory language of the de- 
fendant. 


The evil complained of may cease with the reformation of the plaintiff. 
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PPEAL by defendant from the District Court of Jefferson. Clarke, 
J. A. Marks, for appellee. C. Roselius, for appellant. The judgment 
of the court was pronounced by 

Eustis, C. J. This is an action on the part of the wife for a separation 
from bed and board from her, husband, on account of ill treatment and abuse, 
which, it is alleged, she has for a long time suffered from him. The plaintiff had 
judgment in the court below, and the defendant has appealed. 

The act of the defendant, on which the district judge founded his judgment, 
and which is mainly relied upon in this court by counsel for its affirmance, is 
some language grossly defamatory of the wife made use of by the husband ina 
conversation with a witness, at which no one else was present, and which took 
place after the institution of the present action. 

Conceding for the sake of argument, that this, of itself, would authorize the 
court in decreeing a separation from bed and board at the instance of the wife, 
we think the court erred in separating this fact from the other facts of the case. 
The conduct of the plaintiff has been unfortunately marked by continued exas- 
peration, and, at times, by violence towards her husband ; for which, according 
to the evidence, his acts and deportment afforded no ground of provocation. 
Under such cases we take the jurisprudence of this State to be settled, that the 
party plaintiff cannot obtain a separation from bed and board. Durand v. Her 
Husband, 4 Martin, 174. Fleitus’ case, 9 L. R., 421. Tourné’s case, Id. 
452. Cooper’s case, 10 L. R., 251. See also in the English Ecclesiastical 
Reports, (Ingraham’s edition of 1831,) Brisco v. Brisco, vol. 2, 294. Waring 
v. Waring, vol. 4, 523. 

If the conduct of the party complaining has been outrageous, the remedy 
must be first sought in a reformation of conduct and deportment. The evils 
complained of may cease with the behaviour which has produced them; if they 
do not, the interference of the law may be justly invoked. Waring v. Waring, 
2 Phillmore’s Rep. 132. 

A separation of property has also been claimed by the plaintiff; but we infer, 
from the petition, that it is sought rather as a consequence of the principal de- 
mand than as a distinct substantive remedy. The allegations on that branch of 
the case are sufficient in the petition to authorize the action of the court upon 
it ; but as the case does not appear to have been prepared with reference to it, 
except as an incident to the action for a separation from bed and board, or in a 
manner to enable us to close the whole case by a final judgment, we shall re- 
serve the rights of the plaintiff in relation to a separation of property, without 
any expression of opinion for or against them. 

The judgment of the district court is therefore reversed, and the plaintiff’s 
demand for a separation of bed and board dismissed, reserving the rights of the 


plaintiff to claim a separation of property; the plaintiff paying the costs in both 
courts. 





Joun Koutman v. B. F. Lupwie. 


The holder of a promissory note received for value in good faith before maturity, cannot be 
affected by any pretended equities between the drawer and endorser. 


PPEAL by defendant from the District Court of Jefferson, Clarke, J. 
W. L. Stansbury, for appellee. TJ’. A. Barilett, for appellant. The 
judgment of the court (Rost, J. absent) was pronounced by 
5 
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Surwex1, J. The evidence shows that the plaintiff became the holder of the 


promissory note for value, before maturity, in good faith, and without notice of 
the pretended equities between the maker and prior endorser. Whether the 
alleged equities existed or not is, therefore, immaterial. 

It is therefore decreed that the judgment of the district court be affirmed, 
with costs. 





Montcrpatity No. One v. Georce Kirk. 

An ordinance of the municipality, prescribing the place for landing masts, spars, &c., on the 
Canal Carondelet, is not upon its face in conflict with the Constitution, nor illega! ; the 
power of regulating the public ways, and maintaining order and safety thereon, being in 

PPEAL by the defendant from the Fourth Justice of the Peace of the 
parish of Orleans. Preaur and Morel, for appellee. JT’. W. Collens, for 
appellant. The judgment of the court was pronounced by 

Eustis, C. J. This is an appeal from the judgment of the Fourth Justice 
of the Peace of New Orleans against the defendant for a fine of fifty dollars, 
for landing a mast on the north east side of the Canal Carondelet. 

By an ordinance of the council of the municipality the south west side of the 
canal between Derbigny and Galvez streets was assigned for the landing of 
masts, spars, &c., and a penalty is imposed on persons landing them elsewhere. 

The defence principally rests upon the paramount right of the Orleans 
Navigation Company to control the landing along the canal, by virtue of their 
title to the property. 

This right is not established by sufficient evidence. But, as the Navigation 
Company is not in court, it would not be proper to determine pn their rights, 
except in a suit in which the title could be tested, and to which both corporations 
should be made parties. 

The ordinance not being ia conflict with the Constitution, nor illegal upon its 
face, the powers of regulating the public ways and maintaining order and safety 
thereon, being unquestionably in the municipality, we cannot disallow it, under 
the article of the Constitution giving the right of appeal to this court in cases of 
this kind. The other objections taken to the ordinance we consider not tenable. 

The judgment of the justice’s court is therefore affirmed, with costs. 





Wittiam Brown »v. Lowe and Partison. 


Where the defendants had garnisheed the plaintiff in a suit instituted by attachment 
against a third person, and in answer to the garnishment the plaintiff admitted an indebt- 
edness; and the defendants insisted upon a stay of judgment until the plaintiff had 
deposited in court the funds garnisheed in his hands: Held by the court, that these cir- 
cumstances did not authorize the clogging of the judgment against defendants with 
any such condition. 


PPEAL by defendants from the Fourth District Court of New Orleans, 
Strawbridge, J. Halsey, for appellee. A. N. Ogden, for appellant. 
The judgment of the court was pronounced by 
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Eustis, C.J. The plaintiff had judgment in the district court against the 
defendants for the balance of an account. The latter have appealed, and ask 
the judgment to be modified so as to protect their interests, which are in- 
volved in another suit which is still pending. This latter suit is instituted by 
them against Bell § McLay, by attachment, in which the plaintiff in this suit 
is garnishee. In his answers under the garnishment he admits being indebted 
to Bell & McLay in the sum of $1,800 ; which exceeds the amount received by 
him of the defendants and appellants in the present suit. 

We are asked to suspend the execution in the judgment appealed from, until 
the litigation in which the present plaintiff is garnisheed be determined. We 
concur with the district judge in the opinion, that there was nothing before him 


‘which would authorize him to clog the judgment with such a condition. Nor 


can we require the plaintiff to deposit the fund attached in court, or give security 
for the amount; the case in which these alternative demands could only be 
considered not being before us. 

The judgment appealed from is therefore affirmed, with costs. 





SterpHen R. Hosmer v. Baer and Fox. 


In a sale of corn for 68 cents per bushel, when prime corn was selling at 75 cents per bushel, 
the purchaser is not presumed to have inferred from the price paid that the corn was 
damaged. He paid a sound price for an article of secondary quality; but was entitled to 
a sound article. 


PPEAL by plaintiff from the Fifth District Court of New Orleans. 
Buchanan, J. L. C. Duncan, for appellant. J. and H. H. Strawbridge, 
for appellees. The judgment of the court was pronounced by 

Rost, J. The plaintiff claims the balance of the price of a lot of corn sold 
to the defendants by his factors, Leland §& Mason. 

The defendants admit the purchase as alleged, but aver that they purchased 
the corn as sound, and paid $1,000 on account of it; that after receiving a por- 
tion of it, they found the remainder damaged and unfit for use ; in consequence 
of which they called upon Leland & Mason to take back the corn not disposed 
of, and to rescind the sale; and that, on the refusal of these parties to take back 
the corn, it was sold on their account at public auction. They allege that they 
sustained $500 damages, which they claim in reconvention. They further aver, 
that Leland & Mason sold the corn as their own, without disclosing their prin- 
cipals or intimating that they had any. They pray that those parties may be 
cited, and for judgment against them and the plaintiff in solido. 

Leland & Mason and the plaintiff filed a general denial in answer to the claim 
in reconvention. Leland & Mason further averred that they acted in the sale 
as the agents of the plaintiff, and sold the corn at a lower rate than the current 
market value of sound corn; and that the same was sold to the defendant as be- 
ing damaged and of inferior quality. 

The demand of the plaintiff was rejected, and the claim of the defendants in 
reconvention sustained against the plaintiff, alone, to the amount of $167 84. 
The plaintiff and the defendants have appealed. 

The appeal of the- defendants was taken by motion in open court. But as 
they have given no bond to Leland & Mason, these parties are not before us, 
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and our enquiries must be confined to the respective claims of the original par- 
ties to the suit. So far as they are concerned, we are of opinion that there is no 
error in the judgment. The only fact adduced by the plaintiff, in support of his 
allegation that the corn was sold to the defendants as being damaged and of infe- 
rior quality, is, that he sold it for 68 cents per bushel when prime corn was sel- 
ling at 75 cents. This may show that the corn was not a prime lot; but the 
defendants were not to infer from the price paid that it was damaged. They 
paid a sound price for a secondary quality, and were entitled to a sound article. 
The judgment is therefore affirmed, with costs, 





CarrottTon Rattroap Company v. Jonn WintuHror et al. 


Our laws secure to the public the use of the banks of navigable rivers; and within the 
limits of incorporated towns, the municipal governments are authorized to regulate that 
use, and to cause obstructions to be removed; but they have no right to convert the bat- 
ture formed in front of the property of individyals to private purposes, such as wood 
yards, saw mills, and the like. 


PPEAL by defendants from the Fifth District Court of New Orleans. 
Buchanan, J. Benjaminand Micou, for appellees. L. Peirce and Win- 
throp, tor appellants. 
The judgment of the court (Slidell, J. recused himself, being a stockholder) 
was pronounced by 
Rost, J. The batture in front of the plaintiffs property within the limits of 
the town of Carrollton was originally leased by them to the defendants for a 
wood yard; the defendants after taking possession refused to pay rent; and, 
when sued, set up in defence that the town of Carrollton had imposed taxes 
upon their business and passed ordinances regulating it, which amounted toa 
disturbance, and liberated them from the payment of rent. On thatissue there 
was against them for the rent a judgment to which they submitted. The lease 
has since been cancelled by mutual consent; but the defendants refuse to sur- 
render the premises, on the ground that they are on a public place over which 
the plaintiffs have no claim, except that of naked ownership. They further 
_allege that the town of Carroliton, in the exercise of the power vested in that 
corporation to regulate the use of the banks of the river within its limits, has 
designated this portion of the batture for wood yards, and has imposed and col- 
lected taxes upon their business ; whereby they have acquired the right to retain 
possession of the batture without any compensation being due to the plaintiffs 
for its use. 
The plaintiffs demand that the defendants be expelled from the property, and 
compelled to pay the same rent which they paid under the iease. 
The judgment of the district court was in conformity with the prayer of 
their petition, and the defendants appealed. 
“ We have been Teferred by the counsel for the appellants to the case of 
Municipality No. Two v. Orleans Cotton Press, as decisive of this controversy. 
It appears to us that that case does not touch the question at issue. It was 
there held, that our laws secure to the public the use of the banks of navigable 
rivers, and that within the limits of incorporated towns, the municipal govern- 
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works and constructions which interfere with it. But the regulations they 
make must be in furtherance of the specific public use to which the banks of 
rivers are subjected. L. C. 446. 

The conversion of a portion of the batture in front of the town of Carrollton 
into a wood yard, is not one of those uses. It is a private destination of proper- 
ty which, so long as it continues, must inure to the benefit of the owner of the 
soil. If the corporation had the right to establish wood yards, they would have 
an equa) right to establish brick yards and saw mills ; and by refusing to advance 
the present line of the levee they could enjoy forever, as owners the property 
of the plaintiffs. The rule laid down in Dennistoun v. John S. Walton, 8 Rob. 
211, completely covers this case. Seé also Nichols v. Byrne, 11 L. R., 172. 

The judgment is affirmed, with costs. 





Succession or J. B. F. Jorpy. 


One jont administrator is not liable to the succession of the other for acts of mal-administra- 
tion committed by the latter. 

Walker et al., v. Duverger et al., 4 Ann. 569, affirmed. 

Where property was left by will to the surviving wife and minor children during her natural 
life, “ unless she should change her situation,” one of the children, so long as the will was 
not set aside, has no claim on the fruits of the property, before the marriage of the mother. 


PPEAL from the District Court of Jefferson, Clarke. J. Preston, for 
A appellee. Griffon, for appellant. The judgment of the court was pro- 
nounced by 

Rost, J. The deceased left a will by which the enjoyment of all his property 
was left to his wife and his two minor children during her natural life, unless 
she should change her situation, and appointed his wife and his eldest son, 
Frederick Jordy, his executors. He died in 1830, leaving three children of 
age and the two minors mentioned in the will. The will was probated and the 
executors sworn. The widow was confirmed as natural tutrix, and Frederick 
Jordy appointed under-tutor. 

Anna Jordy, the widow, then caused an inventory and appraisement of the 
property of the succession to be made, which amounted to something over 
four thousand dollars. A slave was sold to pay the debts, and she appears to 
have taken possession of the remainder under the will, and to have retained it 
without opposition from the heirs of age, till May, 1849, at which time, the two 
minor heirs having previously died, she voluntarily rendered an account of her 
administration and surrendered the property of the succession for a partition 
between her and the surving heirs. 

Frederick Jordy, her co-executor, having died insolvent, the administrator of 
his succession opposed the account for the benefit of his creditors. The ac- 
count was also opposed by Mrs. Brook, another of the heirs. 

The district judge dismissed the first opposition on the ground that Frederick 
Jordy had administered the succession jointly with his mother, and that she 
could not be accountable to his succession for any act of mal-administration. 
He sustained the opposition of Mrs. Brook to the amount of two hundred and 


sixty dollars. The opponents have appealed. 
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We concur with the district judge in the opinion, that the claim of the suc- 
cession of Frederick Jordy is unfounded. In relation to the other opponent, 
the case, as the district judge has viewed it, turns exclusively upon questions of 
fact, which have been determined in accordance with our own views, as expressed 
in the case of Walker et al. v. Mrs. O. Duverger, administratrix of J. Wharton, 

There is nothing in the evidence which would justify us in disturbing the 
judgment. But it appears to us, besides, that so long as the will was not set 
aside, the opponents had no claim to the fruits of the property before the mar- 
riage of the defendant, Anna Jordy, with her present husband ; and as it is not 
shown when that marriage took place, they have failed to make out their case. 

The appellee has asked for no change in the judgment; it must therefore be 
affirmed. 

Judgment affirmed, with costs. 





Victor Destre Duranp v. Martin DE LA PacqueErRiE. 


‘Where a creditor of a succession who had received no dividend onthe tableau and made 
no opposition, had taken a rule upon the administrator to compel the sale of the pro- 
erty of the estate to pay the debts, such creditor will be considered as one who had 
made herself known at the time the tableau of distribution was filed, and cannot main- 
tain an action under C. C. arts. 1060, 1061, and 1176, to compel a creditor who had 
received a dividend to refund the portion which should have been allowed to the plaintiff 
on the tableau. 

The concluding part of art 1176, C. C., does not change the rule established by that and 
the other articles of the code upon the same subject. 

A dividend on a tableau may be opened if creditors have not been paid and there has 
been no negligence. But wirere the omission to prove the debt proceeds from the credi- 
tor’s own laches the court will not disturb a distribution. 


PPEAL by E. A. De Lucker, widow, intervenor, from the Fifth District 
Court of New Orleans, Buchanan, J. A. Dennis, for appellant. Le 
Gardeur, for appellee. The judgment of the Court was pronounced by 
Rost J. The claim of the plaintiff in this case has been dismissed, and the 
case comes before us on the issue joined between the intervenor and the de- 
fendant. Both parties were creditors of the late J. F. A. Guillemain, whose 
succession was administered in this city, as an insolvent estate. During the 
course of the administration, the intervenor, representing herself to be a credi- 
tor of the deceased, took a rule upon the administrator to show cause why the 
slaves of the succession should not be sold. That rule was tried and made 
absolute. The property of the succession was sold and a tableau of distribu- 
tion filed, on which neither the intervenor nor the defendant were placed as cre- 
ditors. The intervenor did not oppose the tableau; the defendant alone opposed 
it, and was recognized by the judgment of this court as a creditor, and ad- 
judged to receive the whole balance of assets left after paying the mortgage 
and privileged debts. 2d Ann. 634. 
The intervenor has instituted these peoceedings under art. 1060, 1061, and 
1176 C. C., to compel the defendant to refund the proportion he is bound to 
contribute, in order to give her a part equal to that which she would have 
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received if she had made opposition to the tableau. There was judgment 
against her in the first instance, and she appealed. 

The only question which this case presents is, whether the intervenor had 
made herself known at the time the tableau of distribution was filed. 

It is urged in her behalf, that, under article 1176 the creditors who have not 
made themselves known are all those who have not presented themselves at 
the time of the payment of the debts; that she did not present herself at that 
time, and that she had not become a party to the record, because she merely 
represented herself as a creditor, without proving, exhibiting, or describing her 
claim. 

The action of the court upon the rule she took is inconsistent with that state- 
ment. We are bound to presume that it was tried upon proper evidence, and 
that the intervenor proved her claim before it was made absolute. After the 
judgment of the court she was clearly a party to the record, and had made her- 
self known to the administrator. We do not consider thé words at the end of 
article 1176, (had they presented themselves at the time of the payment of the 
debts,) as changing or varying the rule established by that and the other articles 
on the same subject, which gives this action exclusively to creditors who had 
not made themselves known before. 

Under the bankrupt law of England, a dividend may be opened if creditors 
are not paid, and there has been no negligence. But when the omission to 
prove proceeds from a creditor’s own laches, the court will not order a divi- 
dend to be stayed until his petition to prove can be heard. Er parte Brees, 
3 Dea. and Ch. 263. 

We understand the articles of the code relied on as establishing the same 
principle. The intervenor, being a party to the record, was guilty of neglect 
in not opposing the tableau of distribution, and has no claim against the defen- 
dant. 

Judgment affirmed, with costs. . 





J. B. Deeruy v. His Crepirors. 


When the syndic sues in affirmance of the surrender, he exercises for the benefit of the 
creditors all the rights of the insolvent, who, so long as his debts are unpaid, has no 
interest in the property surrendered. 

The court is not prepared to say that a tutor may not lawfully disclaim a title for his ward, 
when the claim is utterly without foundation, and the prosecution of it would involve 
the minor in expensive and fruitless litigation. 


PPEAL from the Fifth District Court of New Orleans, by J. McDonough, 
defendant, in rule taken by Roman, syndic of Degruy. Buchanan, J. 
Seghers, for appellee. A. Hennen, for appellant. The judgment of the court 
was pronounced by 
Rost, J. At the syndic’s sale of the property of the insolvent in 1837, 
John McDonough purchased a tract of land. Other persons having set up 
claims to a portion of this land before the sale, one of the conditions of the 
adjudication was, that the notes to be given, should be deposited in bank by the 
syndic, subject to the order of the court, until the claimants had caused their 
rights to be determined contradictorily with J. B. Degruy, the insolvent, and 
the syndic of his creditors. * 
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By a subsequent agreement a joint deposit of the notes was made in the 


eS. Citizens’ Bank by the syndic and McDonough, and the said notes or their 


proceeds were to be withdrawn by the syndic, when thereunto authorized by 
an order of court, taken contradictorly with McDonough, after the right of the 
claimants should have been determined and disposed of. 

The notes were paid at maturity ; and after suffering the proceeds of them 
to lay in bank for ten years, the syndic applied to the court to withdraw them. 
But on appeal this application was dismissed, on the ground that the claims ad- 
verse to the title of the insolvent had not been judicially determined accord- 
ing to agreement. 

The syndic then instituted an action of slander of title against the widow 
and heirs of Lavergne, the executor of George B. Milligan, and Durel and 
Tricou, who were originally the adverse claimants. All these parties appeared 
and disclaimed any right, title, or interest, in or to the land purchased by 
McDonough. Upon that disclaimer a judgment intervened, decreeing that 
McDouough be quieted in his possession and title, and enjoining the defendants 
to desist from all claim or pretensions to the land. 

No appeal has been taken from that judgment, and the syndic has taken a 


second rule upon McDonough and the Citizen’s Bank, to show cause why the * 


Bank should not be compelled to deliver to him the deposit, without producing 
the duplicate receipt held by McDonough. Upon hearing, the rule was made 
absolute, and McDonough appealed. 

His counsel urges that the condition in the act of sale was that the claimants 
should cause their rights to be determined contradictorily with J. B. Degruys, 
and the syndic of his creditors, and that as no proceedings have been had with 
or against Degruy, the condition has not been complied with. 

We are of opinion, that in the form of action resorted to it would have been 
doing a vain thing to make Degruy a party. The agreement in the sale was 
evidently entered into under the belief that the claimants themselves were about 
to institute proceedings for the land. Had they done so, and denied the right 
of the insolvent to surrender it, it would have been proper to make him a party ; 
but when the syndic sues in affirmance of the surrender, he exercises for the 
benefit of the creditors all the rights of the insolvent, who, so long as his debts 
are unpaid, has no interest in the property surrendered. 

The other grounds assigned for a reversal of the judgment are, that the tutrix 
of the minor Lavergne had no right to disclaim title for him, and that there is 
no authority found in the record from Charles Olivier to his wife to appear in 
court. 

We are not prepared to say that a tutor may not lawfully disclaim for his 
ward, when the claim is utterly without foundation, and the prosecution of it 
would involve the minor in expensive and fruitless litigation; but as there is 
nothing in the record to show that all the proceedings, documents, and testimony 
in the jactitation suit are before us, we cannot enquire into this and the other 
ground of defence alleged. 

The judgment is therefore affirmed, with costs. 





Francois Jourpan v. Jacaugss Virait. 


At the time the plaintiff purchased a slave he andlstood the state of the slave’s health, he 
cannot, therefore, recover the price of the slave in a redhibitory action. 
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PPEAL by plaintiff from the Fifth District Court of New Orleans, Jourpas 
Buchanan, J. G. Schmidt, for appellant. Latour, for appellee. The  yigein. 
judgment of the court was pronounced by _ 

Suet, J. The object of this suit is to obtain a reduction of the price of a 
slave which, with two others, was sold by the defendant to the plaintiff for a total 
price of one thousand dollars. There was judgment for the defendant in the 
court below, and the plaintiff appealed. 

It is clear from the evidence that the slave was diseased at the date of the 
sale. But it also appears that the disease was curable ; that its indications were 
apparent to the eye and attracted the notice of the buyer, who, before complet- 
ing the bargain, had the slave examined by his family physician, who seems to 
have considered the matter of no serious moment, but at the same time stated 
that it required care. It is also a circumstance unfavorable to the plaintiff, upon 
whom the burden rests, to establish a clear case for relief, that he went to trial 
without obtaining the testimony of that physician. It does not appear that any 
medical care was taken of the slave until some weeks after the purchase, when 
the symptoms became more decided. 

Our conclusion from the whole evidence is, that the plaintiff understood the 
state of the slave’s health at the time of the purchase, and bought with his 
eyes open. and at a reasonable price. 

Judgment affirmed with costs. 





Crrizens’ Bank v. J. R. Bearp et al. 


Where after judgment by default, the defendant comes in and moves to set it aside 
upon filing what he styles a peremptory exception, he will not be allowed after- 
wards to contend that his exception was merely a dilatory exception, and that the case 
was not at issue upon the merits. The plaintiff may fix the cause for trial, and the judg- 
ment obtained is final upon the merits. 


PPEAL by defendant from the Fifth District Court of New Orleans, 
Buchanan, J. Pitot, for appellee. Lockett & Goold, for appellant, 
The judgment of the court (Eustis, C. J., dissenting) was pronounced by 
Suipexu, J. Before the exception was filed a judgment by default had been 
taken, which, in contemplation of law, is a joinderof issue. The defendant, on 
moving the court to set aside the judgment by default, expressly termed his plea g 
a peremptory exception, knowing that he had not a right under the statute to @ 
file a dilatory exception after a judgment by default. Whatever, therefore, be ; 
the character of the exception, be it dilatory or peremptory, the plaintiff has a 
right, for the purpose of the questions now presented, to the designation which 
the defendant chose to give to his own plea before the district judge. 
Viewing the plea as a peremptory exception filed after a judgment by default, 
there was no irregularity on the plaintiffs part in treating the plea as standing as é 
a defence, and bringing the cause to trial in the ordinary manner as in case of . 
an answer. : 


Judgment affirmed, with costs. 
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McDowett and Peck v. T. G. Reap et al. 


An appellant may be relieved where he has been prevented by circumstances beyond his 
control from filing the record in the appellate court in due time. 

But when his counsel had made an arrangement with the clerk of the court in the first 
instance to file all the appeals taken by him, the clerk of that court becomes the agent of 
the appellant, and his neglect is that of the appellant. C. P. art. 585. 

And if the record of appeal be not filed in due time, the appeal must be dismissed. C. 
P. arts. 589, 590, and 883. 


PPEAL by plaintiffs from the Fourth District Court of New Orleans, Straw- 
bridge, J. W.C. Micou, for appellant. Mount, for appellee. The judg- 
ment of the court was pronounced by 

Suet, J. The appeal in this case was made returnable on the 4th Mon- 
day of January, 1849. After the three judicial days had expired, to wit, on 
the 6th February, the appellee filed the transcript, 4nd at the same time an ‘ 
application in writing for the dismissal of the appeal. 

The only excuse presented by the appellants for the failure to file the 
transcript is, that their attorney had an understanding with the clerk of the dis- 
trict court, that he, the clerk, would file with the clerk of this court all tran- 
scripts in appeals taken by his clients; that he also had an understanding with 
the clerk of this court to receive and file all such transcripts without previously 
requiring security for costs; and that the clerk of the district court had omitted 
the seasonable filing of the transcript, in consequence of a mistake induced by 
the acts of the opposite attorney. A statement made under oath by the clerk 
of the district court has been submitted by the appellant; and a counter state- 
ment is made under oath by the opposite attorney. Supposing, for the pur- 
poses of the present question, that such an investigation is admissible, we are 
of opinion that the appellant has not made out such a case as would authorize 
us to refuse a dismissal of the appeal, under the articles 588, 589, 590, and 
883 of the Code of Practice. The statements of the district clerk and the op- 
posite attorney are conflicting and antagonist; and it is also to be observed, that 
while the former professes to give impressions, the latter speaks positively and 

unqualifiedly. 

' The absence of a seasonable filing, is at least prima facie evidence of ne- 
glect. And if the neglect was on the part of the clerk of the district court, 
he was in that matter the mere agent of the appellants, and his negligence is 
theirs. The preparation of the transcript pertained to his official functions ; 
his promise to file it in the Supreme Court was a mere personal matter between 
him and the appellant. C. P. 585. 

It was held in Kirkland v. His Creditors, 8 New Series, 597, that an ap- 
pellant may be relieved where he has been prevented by circumstances beyond 
his control from obtaining and filing the transcript; but certainly no such show- 
ing is made here. 

It is therefore decreed, that the appeal be dismissed, at the costs of the ap- 
pellants. 
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Joun R. Rowanp v. Natuan JaRVIs. 


The rejection of testimony which does not appear to have been material or sufficient to 
have changed the result is not good ground for remanding a cause. 

Refusing an immaterial charge to the jury is no ground for reversal of the judgment. 

In the absence of any evidence, either impeaching a judgment obtained in the State of 
Pennsylvania, or going to show that it had not, under the laws of that State, the effect 
of a final judgment, the court is bound to consider it as having the force of the thing 
adjudged. 


PPEAL by defendant from the Fourth District Court of New Orleans, 
Strawbridge, J. Stewart, for appellee. Winthrop, for appellant. The 
judgment of the court was pronounced by 

Surpett, J. This is an action to recover from the defendant the amount of 
a judgment obtained against him in the State of Pennsylvania. 

The defendant, in his answer, denied that he was in any wise indebted to 
the plaintiff; and alleged if any claim ever existed against him the same has 
been compensated. He further pleaded that the judgment, if any there were, 
was obtained without the appearance of defendant or his counsel, and contrary 
to all the laws and rules of proceedings of the State of Pennsylvania, and is 
wholly null and void. 

By an inspection of the duly authenticated transcript of the Pennsylvania 
record, it appears that Jarvis was personally summoned or cited in the cause ; 
that he applied by counsel for time to file an affidavit of defence ; that there- 
after there was judgment for want of an affidavit of defence ; that subsequently, 
on motion of Ovid Johnson, Esq., attorney for defendant, and upon a rule to 
show cause, the judgment was opened. Some months thereafter, a plea of 
non-assumpsit, set-off, &c., was filed by Johnson and Green, styling themselves 
attornies of the defendant, Jarvis; and after another interval of several months, 
the cause was tried er parte before a jury, and there was a verdict for the 
plaintiff, and judgment thereon. 

Our attention will be first directed to a bill of exceptions, by which it appears 
“that the defendant offered in evidence the testimony of Ovid F. Johnson, 
counsel of record in Philadelphia for the defendant in the cause, in which the 
judgment was rendered, to show that the said judgment was by default, and with- 
out the appearance of either the defendant or his counsel at the trial and judg- 
ment, and by the laws of Pennsyivania, was a judgment by default.’’ The counsel 
for plaintiff objected to this testimony on the ground that the record was the only 
evidence of the appearance or non-appearance of counsel, and that no parol 
evidence could be received to show how the judgment was obtained. This 
objection was sustained by the court; to which defendant excepts. 

So far as the testimony offered went to show that the case was tried er parte, 
without the appearance of the defendant or his counsel at the trial, its rejec- 
tion did the defendant no injury ; for the fact appeared by the record itself. 
Nor, in our opinion, was it material what particular designation is given in Penn- 
sylvania to such a judgment, unless the defendant was prepared to show that 
a judgment of that kind had not, in that State, the force and effect of a final 
judgment, which on its face it purports to have. If the defendant was so pre- 
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pared, it should have been suggested to the court; otherwise, under the parti- 
cular circumstances of the case, the witness’s testimony was apparently imma- 
terial, and conducive to no useful purpose in the decision of the cause. 

There was also a bill of exception taken to the refusal of the court to admit 
testimony offered by the defendant touching the state of aecounts between 
plaintiff and defendant. ‘The bill is obscurely drawn. So far as we can gather 
from it what occurred in the court below, it would seem that the defendant 
desired to go into the accounts already litigated in Pennsylvania. Such an in- 
vestigation was not admissible. The defendant having been personally cited in 
that action, and having had an opportunity of contesting the plaintiff's claim 
there, the matter became res judicata. If the judgment of the Pennsylvania 
court, which has not been impeached upon any lawful ground, was erroneous, 
the remedy of the party was by motion for a new trial, or by carrying the cause 
before an appellate court in that State. In the absence of any evidence either 
impeaching the judgment or tending to show that it had not, under the laws of 
Pennsylvania, the effect of a final judgment, which it purports on its face to 
have, we are bound to consider it as having the force of the thing adjudged. 
Lewis v. Wilder, 4 Ann. 574. 

lf the court had instructed the jury as requested, according to the third bill 
of exceptions, they still would not have been justified in finding a different 
verdict. This refusal therefore so to charge was immaterial. 

Judgment affirmed, with costs, 
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ConsoLipaTED Bank v. Tue State or Lovisiana. 


The provision in the 7th section of the act amending the act for the incorporation of the 
Consolidated Association of the Planters of Louisiana, approved 19th of February, 1828, 
declaring “‘ That the State shall be andis hereby acknowledged to be a stockholder to the 
amount of one million of dollars as a bonus,” did not make the State liable for contributions 
and losses of the bank as ordinary stockholders were. 

A bonus is a premium or consideration given to a grantor for what is received. It implies an 
advantage, a benefit given in return for the benefit received, or an inducement to the gran- 
tor for conferring that benefit. If the State be made liable as other stockholders, no ad- 
vantage was given tothe State and consequently no donus. But the act expressly gives a 
bonus to the State. 

“A partnership may be formed, which will be valid between the parties inter se, where one of 
the partners is exempted from losses, provided the exemption be based upon a fair and 
just equivalent given to the associates by the partner in whose favor the exemption is 
stipulated. 


PPEAL by defendant from the Fifth District Court of New Orleans, 
Buchanan, J. 


Benjamin ani Micou, for appellee, contended: Only two questions arise for 
decision: Ist. Is the State of Louisiana a stockholder in the Consolidated As- 
sociation of Planters of Louisiana? 2d. Does the charter of the association, or 
any subsequent modification of it, make any distinction between the rights and 
obligations of the State as a stockholder and those of the other stockholders ? 

Although some suggestion to the contrary was made in the court below, we 
can hardly think that on the first point any serious argument will be attempted 
for the defence. The very words of the 6th section of the act of 1828, are, 
‘* that the State shall be acknowledged to be a stockholder to the amount of one 
million of dollars.” The concluding words of the section are, ‘that the divi- 
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dends arising from the said one million of dollars of stock shall be paid to the ConsotmatTEp 
State treasurer, in the same portions and at the same times as those accruing to Bax 
other stockholders.” St inna 

In the act of 1830, the State orders a payment to be made out of the monies Lovisiana. 
that shall accrue to the State at the expiration of the charter, in its capacity of 
stockholder, in the sum of one million of dollars. 

The statement of facts shows that the State was credited with dividends for a 
long series of years as a stockholder ; and it was in that capacity that by the act 
of 1828 it was allowed to appoint one-half of the board of directors; although 
owning only one-fourth of the stock. 

But it is the second point that is most strenuously urged by the defence, viz: 
that there is a distinction made in the charter between the State and the other 
stockholders, and that whilst the latter were exposed to all the chances of loss, 
as well as entitled to their share of profits, yet that the State was only to take a 
fourth part of the profits if any were made, but was not to incur any risk of loss. 
It is this pretension that we propose to examine with the respect due to the 
party from which it emanates, however slight we may deem the foundation on 
which it rests. 

The only passage to be found either in the charter or the amendments to it, 
on which the pretensions of the defendant are based, is the 7th section of the 
act of 1828. “The State shall be acknowledged to be a stockholder to the 
amount of one million of dollars, as a bonus, on condition, however, that the 
State shall only enjoy a credit equal to the sum of $250,000, without defalcation 
and during all the term of the charter, and that whenever the State shall use 
the said credit, or any part thereof, interest shall be paid thereon.” Itis insisted 
that the words “‘as a bonus,’ indicate that an advantage is accorded to the 
State; that something is given to it for the grant of its guarantee, and that the 
true meaning is, that one-fourth of the profits of the institution are allowed to it 
as a bonus for the charter; a gift or advantage, it is urged, which precludes the 
idea that the State was ever to be exposed to loss. 

Let us first examine this sentence according to its grammatical construction ; 
we will afterwards discuss its true interpretation, and endeavor to show the real 
spirit and intent of the parties to the contract. 

“The State shall be acknowledged to be a stockholder to the amount of 
$1,000,000, as a bonus.’’ What isthe donus here secured to the State? Its 
admission as a stockholder. Observe the terms. It is a privilege, in the view 
of the author of the section, to be a stockholder in this institution. Profits are 
to be realized. Loans on stock are to be at the call of every stockholder on 
demand. If you, the State, will help us by your credit we will give you a 
bonus. What bonus? You shall be acknowledged to be a stockholder for one 
million of dollars. As such, you shall enjoy a credit of a quarter of a million on 
call; as such, you shall share profits. ‘The only difference pointed out, is as to 
the amount of the loan to be allowed on your stock. The other stockholders 
shall have loans equal to half their stock; but they are obliged to make annual 
payments on their loans, so as to meet the different series of bonds as they fall 
due. You, the State, shall borrow only to the amount of one-fourth of your 
stock; but you may borrow this amount ‘‘ without defalcation and during all the 
term of the charter.” 

The French text is equally explicit. ‘L’état sera reconnu actionaire pour 
une somme d’un million de piastres, 4 titre de bonus.”” The idea is the same, 
the acknowledgment or admission, or concession, that the State shall be a stock- 
holder for a million of dollars, is the bonus ; and the fact that such was the view 
taken by the legislature, is apparent from what we have said in the statement of 
facts, showing that the opponents of the bill objected that the faith of the State 
ought not to be granted for carrying out a project, in whose profits the State 
would have ho share, and that this section was introduced into the bill on the 
very day of its passage, by one of its supporters, and clearly, as en expedient to 
get rid of the objection. 

But, abandoning the mere grammatical construction of the phrase, let us take 
a broader and fuller view of the subject. At the time of the passage of this law, 
the Louisiana Code was in full force. The articles 2783 and 2784 of that code 
declare: st. That a participation in the profits of partnership carries with it a 
liability to contribute between the parties to the expenses and losses. But the 
proportion, like that of the profits, may be regulated by the stipulation of the 
parties, and where they make none, is provided for by law. 2d. t a stipula- 
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Coxsotipatep tion that one of the contracting parties shall participate in the profits of a part- 


Bank 
v. 
STaTE oF 
Louisiana. 





nership but shall not contribute to losses, is void, both as it regards the partners 
and third persons. 

Such was the law of the land, well known and understood, when this part- 
nership was made between the State and a class of its citizens. Nor was there 
any thing novel in this legislation. It was only a formal and express sanction 
given by the law maker to those eternal principles of justice which form the 
pure fountains whence the civil law is derived. A contract, by which one part- 
ner takes a share of the profits and is to bear no part of the losses, is branded as 
a leonine partnership by civilians, from the well known fable of the lion who 
hunted in partnership with the smaller beasts, and appropriated the whole 
product of the chase to himself. It is treated by all the writers on the subject 
as being contrary to good faith. Pothier says: ‘“‘ Une telle convention ne serait 

un contrat de société, et elle serait nulle comme manifestment injuste. 
othier Cont. de Soc. § 12. 

The original text is to be found in the Pandects. Cassius respondit societa- 
tem talem coiri non posse: ut alter lucrum, alter damnum sentiret, hanc 
societatem leoninam solitum appellare ; et nos consentimus, iniquum enim genus 
societatis est, ex qua quis damnum non etiam lucrum spectet. L. 29, § 2, ff. 
pro socio. 

Now may we not say with confidence, that even if the construction of the 
law were doubtful, the court would seize eagerly upon any possible interpreta- 
tion which would enable it to avoid imputing to the State the desire of making 
a contract of a character so infamous, in the estimation of the wise and just of * 
all ages, and which, by its own solemn enactment, it had declared to be so 
opposed to all notions of equity and fair dealing as to be utterly null and void, 
even when expressly consented to by individuals. 

But, we are asked, what bonus the State really received for the grant of its 
faith in aid of the loan to the association ; and we are told that it is a derision to 
speak of the privilege of becoming a stockholder as being a bonus, at the very 
time that we are seeking to make the stockholder pay money to meet losses. 
To this we reply, that in order to ascertain the real intention of the parties to 
the contract, we are to look at the state of affairs, not as they exist at the 
present time, but as they existed twenty years ago, when the charter was 
framed. ‘That all the parties who took an interest in procuring the passage of 
the charter believed that it would be profitable, is self-evident. On the passage 
of the first act they took the whole stock for themselves. When the second 
act was passed they again reserved the whole stock for themselves, and it was 
not till the moment that the final vote was about to be taken, that becoming 
alarmed for its success and desirous of disarming opposition, they consented to 
‘acknowledge the State to be a stockholder for a million of dollars as a bonus.” 
Nothing is said in any part of the act of the State’s bearing any share of the 
losses, Lecause none were anticipated. The sanguine character of the human 
mind is such, that in all enterprises of this kind profit alone is anticipated. 
Possible losses are never considered. The only question between the parties is 
always, how are we to divide profit?’ This is so familiar that it is laid down by 


_ the authors as one of the leading principles of the law of partnership. As long 


ago as the time of Vinnius, we find it stated in the broadest terms, ‘** De damno 
nihil adjici, quia lucrum tantum sperant spectant que socii: damnum preter 
votum eorum accidit.” Vinn. Com. lib. 3, tit. 6. Now, in the present case, 
was this anticipation unfounded? For eleven years after the passage of the 
charter the business was prosperous, and the State accumulated profits amount- 
ing to a hundred and twenty-five thousand dollars. The stock was at a premium 
of twenty-five per cent, and the stock of the State would have commanded an 
advance of a quarter of a million. During this long series of years, if a discus- 
sion had arisen between the supporters and opponents of the law, can it be 
doubted that these advantages accruing to the State as a stockholder, would have 
formed a triumphant answer for the former, against all the evil prognostications 
of the latter? And what justice can be found in the pretension that the State 
is to withdraw unharmed, and throw the entire loss on its co-partners, so soon 
as fortune has changed, when she was ready and willing to acknowledge herself 
a partner and to claim her rights as such during the period of prosperity. 
There is nothing forced or strained in the construction which we give to the 
charter, when we say that the bonus consisted in admitting the State as a part- 
ner for one-fourth in the contemplated institution. Such contracts are by no 
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means rare. It is matter of daily occurrence for an individual to pay a premium Coxsotinatep 
in order to be admitted as a partner in an enterprise promising profits. Fora Baxk 
number of years scarcely was a bank or insurance company incorporated, ere 
the demand for stock became so great as to cause the shares to command heavy 
premiums ere the company commenced business. All these cases are the same 
in principle. In the case before the court, the State furnished its credit and 
became a partner for one fourth. This is one of the most familiar contracts of 
partnership, and is cited as such by the elementary writers, nor has it ever 
before been pretended that such partner is exonerated from his share of loss if 
the enterprize should cause loss instead of profit. 

It is easy to estublish this construction by reference to legislative action on 
similar charters. Two other property banks have been established by the State, 
the Union and Citizens. To both the State lent its faith; in neither did it take 
stock. From both it required a bonus. But the language was very different, 
and the share of the profits required from each, as a bonus, was far less than it 
is now claimed to have been in the Consolidated Bank. 

In the case of the Union Bank, the State granted its guarantee for nearly 
three times the amount of the capital of the Consolidated Bank. It bound itself 
for seven millions of dollars. Instead of taking any of the stock, the 17th 
section of the charter of 2d April, 1832, declares “that in consideration of the 
bonds made by the State, in favor of this bank, the State shall be entitled to 
one-sixth of the whole profits of the bank.” 

The proportion of profits is half less, for a guarantee three times as great as 
in the case of the Consolidated Bank, and the terms clear and precise. 

In the case of the Citizens’ Bank, the fourth section of the amended charter 
of 30th January, 1836, provides ‘that the State shall be entitled to the same 
interest in the profits of the Citizens’ Bank, as in the Union Bank, to wit, one- 
sixth if twelve millions of bonds are taken; one-twelfth if six millions are taken, 
one-twenty-fourth if only three millions are taken.” 

Here then we have the declaration of the legislative intention to increase the 
ratio of the State bonus in proportion to the increased amount of its liability, and 
this bonus is fixed at one twenty-fourth for the State guarantee to three millions. 
Yet we are told that this bonus was intended to be six times as great for the same 
guarantee for $2,500,000 in the Consolidated Bank. 

It is plain, that in the case of the Citizens’ Bank, the small proportion of the 
profits for a guarantee of three millions, was considered sufficient where the 
State was not involved as a partner in the chances of the business; but in the 
Consolidated Bank it became partner for one-fourth, subjecting itself to the 
chances of loss, with the view of securing a larger proportion of the confidently 
expected profits. 

An idea, however, seems to be entertained by our opponents, that the con- 
struction given to this clause must vary from that which would be given to it if 
made between individuals, because the State, the sovereignty, is a party to it. 
This is not the first time that such pretentions have been advanced in the courts 
of justice, and we will quote the language of Chief Justice Marshalin meeting 
a similar argument, in the case of the United States Bank v. The Planters’ 
Bank of Georgia, 9 Wheaton, 904. ‘It is, we think, a sound principle, that 
when a government becomes a partner in any trading company, it divests itself, 
so far as concerns the transactions of that compary, of its sovereign character, 
: and takes that of a private citizen. Instead of communicating to the company 

its privileges and its prerogatives, it descends to a level with those with whom it 
associates itself and takes the character which belongs to its associates and to the 
business which is to be transacted.” 

There is another consideration, which will not be without its weight in the mind 
of the court, in coming to a conclusion on the subject of the present controversy. 
The State of Louisiana has been a stockholder in a number of her banks, and 
within the last few years has realised over one million of dollars of profits from 
that source. Can it be possible that she shall evade the loss of one-sixth of that 
sum in the only institution which has been unfortunate ? 

Tho whole argument of the plaintiff is condensed into the following propo- 
sitions: 1st. The State is a stockholder of stock of some kind or nature. 
2d. If this stock is not of the same kind and nature as all the other shares, 
and if it does not impose on the State the same responsibilities as are imposed on 
individual subscribers, defendant must show that fact ; must prove their exemp- 
tion. 3d. No express distinction is made by the charter between the State 
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CorsotipaTeD stock and the rest of the shares. 4th. Defendant shows no implied exemption 


Bank 


t. 
STATE OF 
Louisiana. 


adem 


ee eR SRE ten A 





SUPREME COURT OF LOUISIANA, 


from liability, except as derived from the expression “‘as a bonus ;” but this 
implication is not a necessary one. It is perfectly natural to imply that it was 
an admission into the partnership that constituted the bonus. The tenor of 
the phrase rather implies this last idea than any other. 5th. The plaintiffs 
having shown that the State is a stockholder, and that the stockholders are 
legally called on to contribute, have made out their case. If the attempt to es- 
cape contribution is not clearly made out, if it be left only doubtful, plaintiffs 
must succeed on the general principles of the law of partnership. 


W. A. Elmore, Attorney General, and J. 7’. Preston, for appellant, con- 
tended: The Consolidated Association of Planters were incorporated by an 
act of the Legislature, passed in the year 1827. Power was given to the corpo- 
ration, to borrow two million of dollars on their bonds, for the purposes of the 
act; but their charter was subject to the disposition of the Legislature, if they did 
not go into operation by the 1st of January, 1828. Act of the 16th March, 
1827 ; sec. 16, p. 110. 

They failed to negotiate their bonds to borrow the money, and their charter 
being a dead letter, they applied to the Legislature to loan the credit of the State 
for $2,500,000, to be secured by the bonds aud mortgages of the stockholders for 
$3,000,000. The original act was accordingly revised and amended. 

By an act passed the 19th of February, 1828, the Legislature authorized the 
corporation to borrow $2,500,000, and by the second section to increase the stock 
to $3,000,000, to be divided into shares of $500 each on 6,000 shares. 

By the third section, to facilitate the company to borrow the money, the faith 
of the State was pledged for the reimbursement of the capital and interest; and 
by the fourth section, bonds of the State to the amount of $2,500,000 were 
‘»sued by the State. The duration of the charter was extended to the year 
1843, that is, fifteen years. 

The capital was soon procured from foreign capitalists. Two million five 
hundred thousand dollars was thus borrowed by the State, on the pledge of her 
faith and on her bonds, for the use and to relieve the necessities of about one 
hundred planters. By the original charter all banking powers were given to the 
corporation, and its capital stock was exempted during the term of the charter 
from State, parish, or other taxes. 

For such advantages the State required a bonws, as was required from all other 
banks for such great and exclusive privileges. It was given by the seventh sec- 
tion of the charter in these few and simple words: ‘‘That the State shall, and is 
hereby acknowledged to be a stockholder to the amount of one million of dollars, 
as a bonus; in French, “A titre de bonus.” The whole controversy in this 
case grows out of these few words : 

& bonus is accurately defined by Bouvier, in his law dictionary, to be “a pre- 
mium paid toa grantor, as the bank pays a bonus to the State for its charter, a 
consideration given for what is received. 

The counsel of the bank contends that it was a bonus to the State, to be ad- 
mitted as a stockholder to the amount of a million of dollars, with the stock- 
holders to the amount of three millions, and share proportionally the profits of 
the bank; and that this partnership necessarily implied a liability to share, pro- 
portionally, the losses of the bank, and so the district court has decided. But 
such a partnership confers no bonus ; the State simply becomes a stockholder to 
share profits or bear losses in proportion to its stock. The profits to be received 
are profits asa stockholder, and for running the risk of losses. The stockholders 
give nothing to the State, she receives only her proportion of their joint opera- 
tions in consideration of liability to her share of the losses. 

The capital is raised by the State giving her bonds to the lenders for $2,500,000, 
and the stockholders guarantee it, by giving their bonds to secure it. Neither 
pays a dollar, in money, towards the capital; but having obtained it on credit, 
they commence banking operations and are to share the profits, and since losses 
may occur, the counsel contends, are to contribute proportionally to provide for 
those losses; if so, they are simply partners, and the individual stockholders 
certainly pay no bonus tothe State. 

The profits received from my partnership are the result of my share of the 
capital, skill or industry, and not a bonus from my partners. 

On the hypothesis of the plaintiff's counsel, the State cannot, in any result 
that may occur, receive a bonus. If those who borrowed pay up their loans, 
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as the State has done, there is no loss; the individual stockholders are to pay CoxsoLinaTED 


nothing, and the State receives no bonus for granting the charter. If the bank o— 
makes great profits, which was contemplated, the individual stockholders will re- STATE OF 
ceive their three-fourths of it without paying a dollar; and the State its fourth, Louisiana. 


without paying a dollar. They share proportionately the profits made out of the 
capital raised by their joint credit, so that the State certainly gets no bonus, but 
only receives its legitimate proportion of the profits made by its partnership. If 
the corporation suffers losses the State gets no bonus, but pays its proportion of 
the losses of its partnership. So that in every result that can occur the State gets 
no bonus if the position assumed by the counsel of the plaintiffs be correct. 
The term bonus should be stricken out of the seventh section; and, indeed, the 
whole object of the section, which alone, on behalf of the State, was the 
inducement to grant the charter, is annulled. 

Indeed, instead of the grantee giving a bonus to the grantor of the charter, if 
the views of counsel are correct, the grantor of the charter gives a great bonus, 
and in many forms, to the grantees. The State borrowed the money for one 
hundred needy planters on her fuith and bonds; she loans it to them at long 
terms, on low interest; she gives their corporation banking capital and the 
sovereign privilege of issuing paper money, making great profits by bank privi- 
Jeges, and gives still greater advantages to the directors and stockholders, by 
enabling them to obtain enormous loans and discounts; she gives the corporation 
three-fourths of the profit made out of her credit, furnishes all the capital, and 
exonerates the bank from taxation, and, according to the counsel, agrees to pay 
one-fourth of the loss if the bank squanders away the money. These are great 
bonusses given to the bank, but none are received by the State and cannot be the 
correct interpretation of the seventh section, because it is absurd. What, then, 
is the true interpretation of the section? Why, manifestly, that for these 
great advantages conferred on the bank, the State is to receive, as a bonus, one- 
fourth of the profits of the bank. The ‘* million of dollars” and ‘+ stockholders” 
are words of description to fix the proportion of profits the State is to receive as 
a bonus. As between the stockholders, the million of dollars is considered 
settled. It is true that the million of dollars were not paid by the State, nor did 
the individual stockholders ever expect to pay any part of their subscriptions, 
and would not have had to do so if the bank had not failed. But the possibility 
that they might have to pay some part of their subscriptions, or even the whole, 
was the reason the State required, and they consented, that the State should hold 
its fourth as settled, and that she was acknowledged as a stockholder, without 
the possibility of incurring a contribution to losses, like the other stockholders, 
asa bonus for granting the charter privileges and exemption. If this had not 
been the agreement, the State would have taken the $2,500,000, raised on her 
credit and bonds, given its management to her own directors, and, as profits 
alone were contemplated, as the plaintiff’s counsel contends, retained the whole 
of those profits for all the citizens of the State, instead of giving as a bonus three- 
fourths of the profits to a hundred planters. In a word, the whole controversy 
is, whether the State, in granting this bank charter, intended to require a fourth 
of the profits as a bonus to the State, or to give three-fourths of the profits to 
the stockholders as a bonus to them, without any consideration. 

The history of the passage of the charter, given by the counsel of the bank, 
is probably true; the applicants for the charter, no doubt, tried to obtain it, 
subjecting the State to raise the capital for the bank, without a bonus, but the 
principles contained in the protest of many of the members were irresistible. 
‘1st. That the subject matter and provisions of the said act are not within the 
legitimate scope of legislation, inasmuch as it is a mere contract by which the 
State is bound as security for a certain class or description of citizens, to enable 
them to borrow money for their exclusive use and benefit, without any corres- 
ponding advantage to the public, or adequate security against loss.” ‘2d. 
Because it is a useless and prodigal use of the name and credit of the State for 
particular advantages which name and credit might be more beneficially em- 
ployed in procuring funds for general improvement, in which all portions and 

- classes of the community might partake.” ‘+3. Because by thus pledging the 
faith of the State for so large a sum in the manner and for the objects afore- 
said, its means are diminished and its credit exhausted for objects not public.” 
‘4th. Because the institution created by the act to which the act aforesaid is a 
supplement, does not, in its nature and the means provided for its administra- 
tion, afford a sufficient guarantee for its ultimate compliance with the contracts 


7 








| 
| 
| 





50 


SUPREME COURT OF LOUISIANA, 


Consouipatep it is authorized to make, or the accomplishment of the ends proposed by it. 
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And in case of failure or misfortune the State will, in consequence of the act 
aforesaid, be compromised to an extent much beyond its means to meet, and the 
citizens in general involved in great distress, and exposed to great and heavy 
burthens, by reasons of an act in the anticipated benefit of which they were 
not to partake.” And ‘5th. Because the passage of the said act has, in the 
opinion of these protestants, a direct tendency to injure and destroy the public 
credit, and to embarrass it in its necessary pecuniary operations.” Thereupon, 
the counsel of the bank say, the friends of the measure proposed to avoid these 
objections. ‘That the State should be acknowledged to be a stockholder to the 
amount of one million of dollars, as a bonus, which being agreed to, the bill was 
ed.” 

PeThen what is the contract so simplified that no one cau misunderstand it? 

The capital for the use of the stockholders was to be $2,500,000, and to be 
raised by issuing the bonds and pledging the faith of the State. This capital to 
be raised was an entirely distinct thing from the subscription to stock to secure 
it. The amount of stock was, by previous sections of the bill, $3,000,000, to 
be subscribed by individuals, and secured by their bonds and mortgages. 

To induce the State to grant the charter, and raise the capital, it was agreed 
that a million of stock should be added and given to the State as a bonus. The 
individual stockholders then were to hold, in the $2,500,000 to be raised, six 


thousand shares secured by bond and mortgage at $500 a share,........ 6,000 

The State two thousand shares, credited to her as a bonus, at 
ie a eS as oe eu bRiead balsa eaeweneweed 2,000 
a 8,000 


As the shares of the State were given as a bonus, in the words of Bouvier, 
the consideration for those shares was given to the bank; or in plain language, the 
shares were settled for in full. They were shares of stock fully paid for, and 
should have been credited in the books of the bank as stock paid in full. It is 
true dollars were not paid, nor did the individual stockholders pay adollar. The 
State then owned of the capital $2,500,000 one-fourth by agreement as a bonus 
settled, $625,000: the individual stockholders owned $1,875,000. 

By waste and mismanagement, it is supposed there will be a loss of $500,000, 
or 124 per cent on the whole stock, or $375,000 to the individual stockholders, 
and $125,000 to the State. Had the State been an ordinary partner, whose 
stock was not paid for as a bonus, the State would have been obliged to pay this 
loss in money ; but the liability for her stock, being extinguished by its delivery 
for full consideration, this $125,000 is to be paid by the bonds and mortgages of 
the individual stockholders, pledged to pay it; and the payment of this $125,000 
to third persons, is the bonus given for this charter, and all the privileges and 
exemptions of the bank. In a word, the bank gave the State an interest in its 
profits as a bonus, but the State is subject to loose nothing more than the bonus 
stipulated at the time the charter was grinted. 

There is no difference between the liability of the State, by this charter, and 
its liability by the charter of the Citizens’ Bank. The State was to share a part 
of the profits of the Citizens’ Bank, as a bonus tor granting that charter. It is 
the participation in the profits of a partnership that constitutes a partner. The 
State is to participate in the profits of the Citizens’ Bank; and therefore, is a 
partner in the bank. The State must, therefore, pay the losses of the bank 
proportionally with the other stockholders, if the reasoning of the counsel be 
correct and supports the pretensions of the plaintiffs in this case. But we know 
the intention of the parties—that the State is liable, only, after the assets of the 
bank, to wit: the bonds and mortgages of the other steckholders are exhausted ; 
because this was the regulation of liability by the contract at the time the part- 
nership was formed. 

The interest of the State in the profits of the Union Bank is a bonus, precise- 
ly similar to that in the Consolidated Association of Planters, subjecting the 
State to the loss of the whole capital of the bank, as to creditors, but containing 
a contract between the State and stockholders, that the State should lose nothing 
but its bonus, that is, the anticipation of profits, until all the assets of the part- 
nership are exhausted. 

The counsel of the bank says, it is iniquitous to receive profits in a partner- 
ship, without being liable to the losses. Not so, if the partner gives full 
consideration for éxemption from the losses, and if it be fully understood and 
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agreed upon by the contract of partnership. The State is to receive a sixth of ConsocipaTep 
the profits of the Union Bank, and a sixth of the profits of the Citizens’ Bank ; Bank 
but it is not pretended it would be liable to the stockholders, in case of loss on Senate ov 
their capital. This was the bonus and valuable consideration for which the Louisiana. 
charter was granted and agreed upon by the law or contract establishing the 

banks. [ agree to give to my partner five hundred dollars to bear all the losses ¢ 
of the firm in case we fail. That this is a fair and legal contract no one can 
doubt. So, in the case before the court: the State gave full consideration for the 
bonus of a fourth of the profits of the bank, and, in doing so, made a lawful 
contract, which necessarily implied an exemption from the losses, or it would 
have been no bonus. Every article quoted by the counsel, from the Civil Code 
and other authors, show that a partnership is a commutative contract, in which 
the parties regulate their respective rights and liabilities, at least, between them- 
selves, by the contract. It is true, they cannot contract simply that one shall 
share the profits, without being liable for the losses; because, that would bea 
contract without consideration. But one can legally give a full consideration to 
be exempted fromm liubility to the losses, not as to third persons, but between 
themselves. And this is precisely what the State did by giving full considera- 
tion for a share in the profits of the Consolidated Association, and therefore, by 
necessary implication, exemption from the losses beyond the bonus. The State 
loses her stock settled in full, and nothing else. The individual stockholders lose 
that proportion of their stock which they are called upon to pay to extimguish 
the losses of the bank. 

There is nothing iniquitous or unusual in a contract by partners, as between 
themselves, that one should be exempted from contribution for losses. 

To prove the iniquity of such a partnership, the counsel of the plaintiff re- 
lies, with great confidence, on article 2785 of our Civil Code. ‘A stipulation 
that one of the contracting parties shall participate in the profits of a partnership, 
but shall not contribute to losses, is void, both as regards the partners and third 
persons.” This is true as applied to simple partnership not qualified by con- 
tract. It would be a stipulation to receive profits without consideration, and 
obligate the copartner to pay those profits without consideration. In a word, it 
would be an obligation without a cause or consideration, and, under article 1887 
of the Civil Code, could have no effect. See, also, articles 1890,1891. But. 
then, partnership is a commutative contract. Art. 2772. Credit may form the 
capital. Art. 2780. The profits are regulated by the contract. Art. 1782. 
And so, also, the losses. Art. 2784. If, therefore, the parties agree, not with- 
out cause, but for full consideration settled and well understood and agreed upon 
by the contract, that one shall bear all the losses and the other be entirely 
exonerated from them, the contract is valid. And in the words of the Civil 
Code, ‘the agreements thus legally entered into, have the effects of laws upon 
those who fave entered in them. Art. 1895. 

The last clause of article 2785, relied upon more peculiarly, governs this case. 
‘‘In the case of a partnership in commendam the liability to loss may be limited 
tothe amount of stock furnished.” The State is liable to third persons to the 
amount of the bonds given for the capital, but as to her partners, is liable only to 
the amount of her stock; and that they have already settled, by contract, to be 
a bonus from the corporation to the State of Louisiana. 

In support of the foregoing views the court is referred to Story on part- 
nership, pages 23, 24, 25, 26, 27, 28, 29, where the principles for which we 
contend are clearly elucidated and established. 

Collier lays down the principle in the following language: * It is not necessa- 
ry that every party to the contract should undertake to share the loss. A man, 
on entering a partnership, may stipulate to be free from all liability to loss; and 
such stipulation will hold good as between himself and his co-contractors. In 
such a case, he will still be a partner, enjoying, in addition to the advantages of 
partnership, the indemnity afforded him by his companions.” See, also, pages 
12, 33, 34, 27, 68, 69, 74, 75. 

But, if we are mistaken, when we say that the principles embodied in articles 
2784 and 2785 of the Civil Code, relied upon by the counsel for the plaintiff, 
are not violated by the contract between the State and the stockholders of the 
bank, then, we add, that the act of the Legislature of 1828, acknowledging the 
State to be a stockholder to the amount of one million of dollars, as a bonus, is 
as much the law of the land as the articles of the Civil Code just quoted. A 
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CoxsourpatED subsequent law has excepted the operations of these articles of the code so far 
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as they might have been applicable to the State and the bank and the rights of 
the parties before the court are entirely independent of the code, and are to be 
determined by the law of 1828. 

The same power that established the Civil Code can alter or amend any pro- 
vision of it, so far as the case before the court is concerned it has been done. 
The State has passed a law modifying the general principles applicable to part- 
nership, so far as they applied to the stockholders of the Consolidated Bank and 
itself, but, in lieu thereof, it has said, we will agree among ourselves that we will 
not be bound towards each other as partners; but as regards third persons, 
creditors of the bank, we will establish no new rule. Can this right of the State 
to make such an agreement, and to pass a law in conformity with it, be for one 
moment doubted, even if it were admitted to be contrary to good faith and fair 
dealing, which is denied? No one can gainsay the power of the State to do so. 
It can regulate by law its contracts when individuals cannot. 

This suit is a call upon the State to contribute, proportionally with the stock- 
holders, by subscription upon their bonds and mortgages, to pay for the capital 
and interest of the bonds issued by the State. But the sixth section of the act 
which, with the seventh, forms the contract with the State, shows conclusively 
that the stockholders, by subscription, agreed that the bonds of the State and 
interest, should be wholly paid out of the bonds and mortgages of the individual 
stogkholders, and not by the State. 

The sixth section of the charter reads as follows: ‘That the bonds, with . 
privileged mortgage, for the sum of three million dollars subscribed by the stock- 
holders of the said Consolidated Association, in order to guarantee the loan of 
two million five hundred thousand dollars, shall be deposited in the office of said 
institution for safe keeping, and as a guarantee for the reimbursement of the 
principal and interest of the bonds given by the State, and, moreover, all the 
hypothecary obligations, of whatever nature, subscribed by individuals in favor of 
said Consolidated Association, shall serve as a special guarantee and security for 
the reimbursement of said capital of two million five hundred thousand dollars, 
and the interest thereof, and shall, for that purpose, be deposited in the office of 
said institution ; inasmuch as the said Consolidated Association is bound for the 
reimbursement of said bonds subscribed by the State, at their respective instal- 
ments, and to pay the semi-annual interest, until the whole amount of the 
principal is reimbursed.” Sec. 6, act of 1828, p. 32. 

The State gives bonds to the amout of two million five hundred thousand 
dollars to raise the capital of the bank. The bank is now in liquidation, and the 
whole business is to pay these bonds. Is a fourth of these bonds to be paid by 
the State, or does the sixth section of the contract provide a specific fund for 
their payment? It provides, that is, it was agreed by the parties to the contract, 
that the bonds with privileged mortgage for the sum of $3,000,000 subscribed 
by the stockholders of the Consolidated Association to guarantee the loan of 
$2,500,000, “should be deposited in the office of the institution for safe keep- 
ing, as a guarantee for the reimbursement of the principal and interest of the 
bonds given by the State; inasmuch as the Consolidated Association is bound for 
the reimbursement of said bonds, subscribed by the State, at their respective 


‘instalments, and to pay the semi-annual interest, until the whole amount of the 


principal is reimbursed.” 

Now, since it was specially agreed that the debt of the bank for its capital 
should be paid by these bonds, how can the State be called upon to pay a fourth 
partof that debt? By the sixth section, provision having been made for the 
payment of the whole debt, so that the State could not lose any thing by becom- 
ing a stockholder, except by the bankruptcy of the stockholders, and the insuf- 
ficiency of their bonds, it became necessary to offer the State some inducement 
to take that risk, and as a bonus for a valuable charter. The bank had nothing 
to offer but the profits it should make; for the stockholders had not paid a 
dollar. On the contrary, they were entitled to borrow, and no doubt did borrow 
three-fifths of the capital, by loans upon their stock to fifty per cent, that is, 
$1,500,000 out of $2,500,000. But as profits were contemplated, it was agreed 
that the State should have one fourth of these profits as a bonus. This is the 
plain simple interpretation of these two sections forming the contract, and they 
admit of no other construction when taken together. 
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Now, the bonds thus deposited to pay for the money borrowed, 
Ns nce eas Mate accep anita tel eed $3,000,000 

Two hundred and twenty-nine shares of stock have, by some means, 
been extinguished, and of course the bonds for thatstock, 119,500 


I csctnimesinntindiiiinms hibition tel $2,880,500 
in bonds besides forty-one shares, for which the bank has, in lieu of the bonds, 
the property mortgaged to pay about $1,800,000 of the money borrowed. Thus 
there is a million surplus of the undoubted fund, specially appropriated by 
agreement to reimburse the money borrowed for the bank. How then can the 
State be called upon to pay or contribute anything? When the funds provided 
by agreement to pay the bonds are exhausted, then the State by its contract, or 
by the law, will be bound to pay the whole unpaid balance of her bonds; but 
has for full consideration a contract that it shall be paid by funds pledged for the 
purpose, if sufficient. 

The act under which this call for contribution is made, contemplates the same 
thing; and could contemplate nothing else. It was approved the 6th of April, 
1847. The 6th section, page 77, of the acts of that year, requires the managers 
to impose on the stockholders who have given stock obligations, a contribution, 
independently of the money borrowed by them, to pay regularly all the obliga- 
tions coutracted by the State for them. This law never intended to impose a 
contribution on the State, but on the bonds and mortgages which, by the char- 
ter or agreement, were to reimburse all the liabilities of the State for the bank, 
so that it was a bonus and nothing else, for which the State granted the charter, 
and never did enter into a simple partnership of profits and losses with the bank. 
And the bonus was small compared with those which the State exacted and re- 
ceived from other banks before, about the time of, and after the incorporation of 
the Consolidated Association of Planters, which affords a cotemporaneous expo- 
sition of this charter, if there was any doubt upon the sections under discussion. 

The Louisiana State Bank, incorporated the 14th of March, 1818, gave a 
bonus in money of $100,000. The Orleans Bank for renewing her charter with 
a small capital of $500,000, for twenty-four years, gave a bonus, in money, of 
$25,000. The City Bank gave $3,000 per annum for a charter for twenty 
years, with a capital of $2,000,000. The Exchange and Banking Company, for 
a capital of $2,000,000 and a charter for twenty years, gave a bonus of $40,000; 
see Acts of 1835, p. 203. The Canal and Banking Company, incorporated in 
1832, with a capital of $4,000,000, gave a bonus which will probably amount to 
$1,000,000. The bonuses of the Carrollton Bank and Gas Light Bank was 
enormous. The Citizens and Union Banks gave a sixth of their profits. 

The forty-first section of the charter of the Gas Bank, presents a case being 
parallel to that before the court, and with regard to which, such a construction 
as is contended for in this case, never was thought of or pretended. James H. 
Caldwell was allowed five hundred shares of the stock of the Gas Light and 
Banking Company as paid for, although he had not paid a dollar. For the trans- 
fer to the company of privileges he had obtained from the Legislature, he was 
entitled to the profits of the stock, but could not be rendered liable for any 
losses, because his stock was considered settled. Acts of 1835, p. 109. 

Whenever the State took stock in a bank, she subscribed and paid her share as 
inthe case of the Bank of Louisiana and Mechanics and Trader’s Bank, and did 
not ask as a bowus that which was the essence of the contract of partnership, to 
be entitled, of right, to a share of the profits, if she subjected herself to the 
losses. 

The great distinction between good and bad governments and between the 
two leading parties in all governments is, that the one strive to legislate, judge 
and execute for individuals, in order that as many as possible may live on the 
public and at the most extravagant rates. The other party and good govern- 
ment struggle for a system of legislation, judgment and execution, that sup- 
ports as few as possible at the public expense and for fair but moderate compen- 
sations, and indeed, urges all to contribute to the welfare of the State, and make 
sacrifices for it, not to depredate upon it. The one party are always the 
friends of power und its favorites; the other is generally the favored party of 
the great body of the people. 

We submit to the court whether the present suit is not a mere effort of an 
hundred individuals to compel the State to aid in paying their debts. 
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The judgment of the court (Rost, J. recused himself, being a stockholder in 
the bank,) was pronounced by 

Supett, J. The object of this suit is to recover from the State a present 
sum of $12,000; and to obtain a further decree adjudging the liability of the 
State to ‘‘contribute as a stockholder, at all times when necessary, its proper 
proportion towards paying the debts of said bank.” 

For a proper consideration of the question thus presented, it is necessary to 
notice somewhat in detail the legislation pertinent to the subject, more particu- 
larly the original and amended charter of the corporation, and also such portions 
of the evidence as have been considered material by counsel. 

In 1827, the Consolidated Association of the Planters of Louisiana was incor- 
porated by act of the Legislature. 

Its capital was fixed at $2,000,000, to be raised by loan. The subscriptions of 
the stockholders, who were to be planters exclusively, were to be an amount of 
$2,500,000, divided into shares of $500 each, and, as the charter expresses, 
‘‘were intended to secure the loan of two millions.” The association was 
athorized to raise this capital by issuing a series of bonds payable in five, ten, and 
fifteen years, with five per cent interest ; and to secure the capital and interest of 
these bonds the subscribers were required to give mortgages on immovable prop- 
erty for the amount of their subscriptions. The subscribers were to be entitled 
to a credit equal to half the amount of their shares. No dividends were to be 
made of the profits ; they were to be employed as they accrued, in discounts un- 
til the expiration of the charter in 1842; were to remain as a guarantee of the 
liabilities of the corporation, and not be actually distributed until those liabilities 
were fully paid. At the end of each year, however, they were to be formally 
credited in account to each stockholder, in the same manner as if payment were 
to be made immediately. The administration was to be confided to a board of 
seven directors, to be elected by the stockholders, and a comptroller was to be 
appointed biennially by the governor of the State, with powers of inspection, 
&c.; and whose duty it was made to furnish an annual report to the Legislature. 
The capital stock of the association was exempted from taxation during its char- 
ter, and the charter comprised, besides the usual franchises, the privileges of 
banking. 

The confidence which the founders of this corporation had felt in the practica- 
bility of procuring a loan of $2,000,000 by a sale of its bonds, secured by mort- 
gages of the property of its stockholders and their personal obligations as such, 


. proved illusory; and hence, we find them at the ensuing session asking from the 


State a pledge of its faith to aid them in effecting the loan. 

This application appears to have encountered a very strong opposition. It was 
resisted, as appears from a formal protest entered upon the House journal, upon 
various grounds, and among others as an abuse of the name and credit of the 
State in favor of individual citizens for objects not of general interest, and under 
circumstances not assuring the State against ultimate loss. This resistance, 
however, was ineffectual, and the amendatory act of 1828 was passed. 

By the first section of this act the capital, which the company had been author- 
ized to borrow, was raised to $2,500,000 ; and it was also enacted “ that the sum 
of $2,500,000, divided into shares of $500 each, to be subscribed to guarantee 
the reimbursement of the loan, shall be, and is, hereby increased to three mil- 
lions of dollars, subject, however, to the provisions of the act of 1827.” To 
facilitate the negotiation of the loan of $2,500,000, the faith of the State was, 
by the 3d section, pledged for the reimbursement of the capital and interest of 
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that sum; and by the 4th section, the Governor was authorized to execute bonds Coxsoiipatep 
to that amount under the seal of the State. By the 5th section it was enacted — 
‘‘that said bonds may be transferred by the endorsements of the president and —— 
cashier of said Consolidation Association, either to the order of any person 

whatever or to the bearer; and said endorsements shall mention the place where 

the semi-annual interest on said obligations shall be paid. Then follow two sec- 

tions, to which the arguments of counsel have been particularly directed, and 

which it is proper to recite at length. 

The 6th section of the charter reads as follows: That the bonds, with privi- 
leged mortgage, for the sum of three million dollars subscribed by the stock- 
holders of the said Consolidated Association, in order to guarantee the loan of 
two million five hundred thousand doilars shall be deposited in the office of said 
institution for safe keeping, and as a guarantee for the reimbursement of the 
principal and interest of the bonds given by the State ; und, moreover, all the hy- 
pothecary obligations, of whatever nature, subscribed by individuals in favor of 
said Consolidated Association, shall serve as a special guarantee and security for 
the reimbursement of said capital of two million five hundred thousand dollars, 
and the interest thereof, and shall, for that purpose, be deposited in the office of 
said institution, inasmuch as the said Consolidated Association is bound for the 
reimbursement of said bonds subscribed by the State, at their respective instal- 
ments, and to pay the semi-annual interest, until the whole amount of the 
principal is reimbursed. Section 6th, act of 1828, page 32. 

The 7th section is as follows: That the State shall be, and is hereby acknow- 
ledged to be a stockholder to the amount of one million of dollars as a bonus (que 
Etat sera reconnu actionnaire pour une somme d’un million de piastres, a titre 
de bonus,) on condition, however, that the credit granted to the State, in con- 
sideration thereof, shall be two hundred and fifty thousand dollars, without de- 
falcation, and during the entire duration of the charter; and that the State shall 
pay interest on the whole or a part of its credit, as the case may be, whenever 
it shall make use of the same ; and moreover, the dividend arising from the said 
one million of dollars stock shall be paid to the State treasurer in the same pro- 
portions, and at the same time that the dividends accruing to other stockholders 
are to be paid. 

By the 10th section the governor was authorized to deliver these bonds to the 
corporation. By subsequent sections the secretary of State and the attorney 
general were invested with authority to examine the securities offered by stock- 
holders, and to require additional securities if considered necessary, or else a 
reduction of the number of the stockholder’s shares to an amount for which the 
security offered by him should be thought a sufficient guarantee. The number 
of directors was increased to twelve, of whom six were to be appointed by the 
governor. 

Under this charter the corporation was organized, its capital being a fund of 
$2,500,000, borrowed upon the State bonds. Its list of stockholders, as kept by 
the corporation, exhibited eight thousand shares, three million as subscribed by 
individuals, and one million for the State. In July, 1831, a dividend was declared 
and credited to the different stockholders, as directed by the act of 1827. Sub- 
sequent dividends were declared in like manner. They amounted in all to 
twelve and a half per cent. The dividend account of the State exhibited a 
credit in its favor of $125,000. The State was apprised of these credits through 
the annual report of the comptroller. In 1830 an act was passed relative to the 
corporation, the 8th section of which directed that a payment of four thousand 
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vices rendered, and to be tendered to the corporation; and the 9th, that the cor- 
poration should advance that sum, and be reimbursed in principal and interest 
‘out of the monies that shall accrue to the State at the expiration of the charter, 
in its capacity of stockholder in the sum of one million of dollars. 

On the 23d of July, 1842, the directors became satisfied that the lesses suf- 
fered by the bank for several years previous, had amounted to a sum more than 


* sufficient to absorb the profits which had been carried as dividends to the credit 


of the accounts of the stockholders; and a resolution was passed to annul those 
credits, and carry the whole amount of the previously declared dividends, mak- 
ing an aggregate sum of five hundred thousand dollars, to the credit of the pro- 
fit and loss account. The State’s dividends were annulled in the same manner 
as those of the individual stockholders. 

‘The subsequent operations of the bank have disclosed the fact that there will 
be a loss to the stockholders ; the assets of the bank will be insufficient to meet 
its debts, including the bonds issued by the State and the accruing interest 
thereon ; and that a contribution will be required from the stockholders, to meet 


the deficiency. In contemplation of this state of affairs, a law was passed pro- 


viding, inter alia, that the managers of the Consolidated Association should be 
authorized to extend the term of payment of the bonds of the State six, nine, 
twelve, fifteen, and eighteen years. They were also authorized to negotiate with 
the bondholders to procure the release of the State, upon the accomplishment 
of which, the stockholders were to have the exclusive management of the bank. 
The duty was enjoined upon its managers of applying specially the proceeds of 
all property sold to satisfy stock obligations, to the redemption of the bonds of 
the State issued for its account. It was also made their duty to require such 
annual or periodical payment from the stockholders, independently of their stock 
obligations, as would accumulate a fund sufficient to meet faithfully and regular- 
ly the obligations of the State for the account of the bank. 

In compliance with the provisions of this act, the managers of the bank, after 
an examination of its affairs, came to the conclusion that a sum of about $500,000, 
payable in seventeen years by equal instalments without interest, would be re- 
quired to meet the deficiency, and a resolution was passed in June, 1847, direct- 
ing six dollars to be paid as a contribution on each share of stock on the Ist 
June, 1849. 

Application was made to the Legislature for an appropriation of $12,000, being 


- the amount of contribution claimed by the bank as due from the State on two 


thousand shares, at $500 per share, and the governor recommended an appro- 
priation. But the Legislature being divided in opinion as to the liability of the 
State, an act was passed by which it was enacted “That the Consolidated Asso- 
ciation is authorized and empowered to sue the State for the purpose of testing 
the liability of the State to contribute as a stockholder for losses sustained by 
said association.” 

It will be observed that the clause of the charter in which the State is acknowl- 
edged to be a stockholder, and admitted to a participation in the contemplated 
profits of the company, is qualified by an expression to which, very properly, the 
argument of counsel have been earnestly directed. The State shall be, and is 
hereby acknowledged to be a stockholder to the amount of one million of dol- 
lars as a bonus.” *‘L’Etat serareconnu actionnaire pour une somme d’un mil- 
lion de piastre, 4 titre de bonus.” It is undoubtedly our duty in interpreting a 
statute, to attribute, if possible, some force and meaning to all its words. What 
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then is the meaning of these expressions: ‘‘ as a bonus;” ‘a titre de bonus.” CoxsotipateD 
And how far do they qualify or affect the antecedent terms? — 

A bonus is defined by Bouvier, in his law dictionary, to be a premium paid to a 
@ grantor: as the bank pays a bonus to the State for its charter—a consideration 
given for what is received. We regard it as fairly implying an advantage, a 
benefit given in return for the benefit received, or an inducement to the grantor 
for conferring that benefit. It is a matter which pertains to the history of cor- 
porations in this country, where they have been se much multiplied, that legis- 
latures have been disposed to take advantage of the avidity of individuals to ob- 
tain charters, specially for banking purposes, and have been in the habit of ex- 
acting a species of public compensation for the privileges and advantages confer- 
red. Hence the term bonus has become a familiar one, and is associated in its 
common acceptance with the idea of some advantage, benefit, quid pro quo, 
stipulated for the public. 

That such is the fair import of the term, may be gathered from frequent in- 
stances in our own statute book and those of other States. 

Thus, in the 17th section of the charter of the Louisiana State Bank, the 
grantor says: “In consideration of the privileges and benefits conferred by this 
act upon the said bank, the president, directors, and the company thereof, shall 
pay to this State the sum of one hundred thousand dollars, in the following 
manner, to wit, ten thousand dollars as soon as the bank shall go inte eperations, 
and ten thousand dollars per annum during the nine next succeeding years.” 
In the digest of the statutes made under the authority of the legislature, this 
provision is noted in the margin, by the learned compiler, as the bonus to be 
paid by the State; and is so termed by the lawgiver himself in a subsequent act 
amendatory of the same eharter. Moreau’s Digest, vol. 1; 75, 78. 

In the amendatory charter of the Carrollton Bank, sundry heavy burdens 
were imposed in consideration of the benefits granted; and, among others, it was 
obliged to pay to the Male Orphan Asylum of New Orleans, annually, the sum 
of five hundred dollars during the space of ten years. The foregoing bonus, 
said the statute, shall be considered a full consideration for any right on the part 
of the State to tax the company. The Canal Bank, by the stipulation (sec. 26 
Acts of 1831, 56,) that at the expiration of thirty five years its canal, road, 
machines &c., shonld be vested in the State, gave a bonus which has perhaps 
cost that corporation a million of dollars. 

The Exchange Bank, (Acts of 1835, 203,) in consideration of the exemp- 
tion of its capital stock from taxation, agreed to pay inte the treasury of the 
State $40,000. 

In short, the statute books abound with these impositions of bonus, some ¢o 
nomine, others in an indirect form; some heavier, some lighter, accordingly 
perhaps, to the prevailing tone of the legislature, or the eagerness of the par- 
ticular applicants. 

It seems to us impossible to reconcile the fair and every day import of this 
expression with the interpretation claimed by the counsel for the plaintiff. 
They say it was a privilege, an advantage, a bonus to the State, to be admitted 
as a stockholder, on the same footing as other stockholders; to share in profits if 
made; to be liable, like the other stockholders if losses were incurred, to con- 
tribute towards those losses. But this cannot be said to meet the idea of a bo- 
nus, especially when we consider who were the contracting parties. The State 
held in its own hand, the power of granting or withholding corporate franchises ; 
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Cuateesnetse of granting or withholding the aid of its faith and credit. The bank was the 
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creature; the State the creator. It seems to involve almost an absurdity in 
terms, to construe the clause as contended for, if we bring the State and the 
few citizens who asked the charter, face to face, and suppose the latter saying 
to the former, give us the privileges and franchises of a corporation, lend us 
your bonds to the amount of two and a half millions to enable us to borrow 
money; and as a bonus for your liberality you shall have the privilege of being a 
stockholder, on an equal footing with us to the amount of one million; sharing 
our profits if we gain, but sharing our losses if we lose. 

We think it has been well said by the counsel for the defendant, that upon 
the hypothesis of the plaintiff, when carried out to its practical consequences, 
the State could not in any result that might occur, receive a real bonus. If the 
money borrowed on the faith of the State for the bank’s capital, should, at the 
close of her affairs, be found intact to an amount adequate to meet all liabilities, 
and no more, these individuals and the State would stand on precisely equal 
footing. Neither would be a dollar out of pocket; neither would have received 
a dollar of gain. The State in that case could not be said to have received a 
bonus 


State and the individuals would share it proportionably, and in this equality we 
find no bonus. 

If losses were sustained, and the State is to pay an equal share of those los- 
ses, and thus stand upon an equal footing with the individuals with whom it is 
associated, with what propriety can it be said to have received a bonus from 
them? 

It is, indeed, with much reason asserted on the part of the defence, that accord- 
ing to the plaintiff ’s construction, the State, instead of receiving a bonus from the 
stockholders, has, in reality, given them one for the privilege of engaging in the 
enterprise on an equal footing with them. It gave them not only the usual 
corporate privileges and franchises, coupled with banking powers and the ex- 
emption from taxation, but assumed, in the issue of its bonds, a responsibility 
for the entife capital of two and a half millions, while its associates only bound 
their estates and persons each for his proportion of that capital. Moreover, the 
State’s right of discount was proportionably but one half of that allowed to indi- 
vidual stockholders. 

But, it is said, the construction invoked by the State is at war with a princi- 
ple which is consecrated by its own express legislation on the subject of partner- 
ship. Counsel cite the articles of our Civil Code, which declare that a partici- 
pation in the profits of a partnership carries with it a liability to contribute, be- 
tween the parties, (associés,) to the expenses and losses; and that a stipula- 
tion that one of the contracting parties, (associés,) shall participate in the profits 
of a partnership, but shall not contribute to losses, is void, both as it regards the 
parties and third persons. If, therefore, the construction of the law be doubt- 
ful, a court, it is urged, should eagerly seize upon an interpretation which would 
enable it to avoid imputing to the State, the desire of making a contract of a 
character so disreputable, [it is said,] in the estimation of the wise and just of 
all ages, and opposed to the equitable spirit of its own enactments controlling 
contracts between man and man. 

This argument rests on too broad an assumption, if it takes for granted that, 
under the spirit and true meaning of the code, a contract between individuals, 
that one partner should share the profits and be exempt from the losses, would 


If profits were realized, and a surplus left after discharging all liabilities, the 
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be void under all circumstances. Equality is the spirit of the rule: and we are Coxso.iparEeD 


not prepared to say that such a stipulation would be void, as between the parties, 
where the exemption was based upon a fair and just equivalent given to his as- 
sociate, by the partner in whose favor it was stipulated. It would be against 
reason to brand such a contract as infamous. With what propriety can it be 
argued that such a contract offends good morals, where so many juris consults 
have recognized, not only its reasonableness, but also its legality? It may be laid 
down, says Mr. Story, as a general rule of the Common Law, that, in order to 
constitute a partnership, it is not essential that the partners should equally share 
the profits and losses. It is sufficient if they are to share in the profits of the 
business after a deduction of the losses; or, in other words, that they should 
share in the nett profits according to their respective proportions. It is therefore, 
he says, competent for the partners, by their stipulations, to agree that the pro- 
fits shall be divided, and if there be no profits, but a loss, that the loss shall be 
borne by one or more of the partners exclusively, and that the others shall, inter 
sese, be exempted therefrom. Story on Partnership,§23. Mr. Collyer announ- 
ces the same doctrine. “It is not, however, neccessary that every party to the 
contract should undertake to share the loss. A man on entering a partnership 
may stipulate to be free from all liability to loss; and such stipulation will hold 
good between himself and his co-contractors. In such case he will still be a part- 
ner, enjoying, in addition to the advantages of the partnership, the indemnity 
afforded him by his companion.” Collyer on Partnership, 9. He cites, in sup- 
port of the doctrine, the opinion of Vinnius: De damno nihil adjeci, quia lucrum 
tantum sperant spectantque socies ; damnum preter votum eorum accidit. Sed 
nec damni communio ad substantiam societatis pertinet; quippe que etiam ita 
constitui potest, ut unus e sociis damni sit expers. Voet, in recognizing the 
validity of an agreement, ut unus ferat lucri partem, de damno non teneatur, 
observes: Quo casu postremo licet conventio videatur prim4 specie tantum lu- 
cri non vero damni communionem inducere, contra naturam societatis; non 
tamen ita est, eo quod isto in casu non aliud in lucro esse intelligitur, quam quod 
superest pensato omni damgo, ac proinde idem ille, qui secundum verborum corti- 
cem a damni onere videri poterat immunis esse, tamen interveniente hac lucri 
cem damno pensatione damni quoque communionem re ipsa sub. Voet, Com. 
Ad. Pan. lib. 17, tit. 2, §8. But whatever the proper interpretation of the pro- 
visions of our code, the argument deduced from the analogy of a partnership 
between individuals, fails, if the analogy itself be incomplete. The State, in the 
present contract, cannot be treated as a simple individual, without overlooking 
the relation of the contracting parties towards each other when the contract 
was made. The State, in virtue of its sovereign power, had the right of mak- 
ing the law for the particular case, and of prescribing the terms upon which it 
would accord its grant; and, in prescribing them, cannot be said, by the most 
fastidious casuist, to have forced an unconscientious bargain with it own citizens. 
We are not informed how many planters held the stock originally ; but we may 
fairly assume that their number was not greater than is shown by the present 
list of stockholders: say one hundred planters, out of the whole population of 
the State. These individuals had asked, and obtained, from the State, in 1827, 
a bank charter. Its capital was to be raised upon the personal security of each 
stockholder, to the amount of his subscription only, backed by a mortgage of 
his real estate of estimated equivalent value. The project failed; the capital 
could not be raised—for what reason? Undoubtedly, because the capitalists, 
from whose coffers the money was to be borrowed, distrusted; and, therefore, 
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“sam DATED rejected the security. Anxious to promote their own supposed interests, these 
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one hundred citizens ask the State to come to their aid, by pledging its own faith 
to the amount of two and a half million of dollars. The direct liability of the 
State was to go forth in the shape of its bonds; and its ultimate protection for 
this heavy liability was to be a security which the sagacious capitalists had al- 
ready rejected. Upon whom would the loss fall, if that protection should prove 
inadequate? Clearly, upon the citizens of the State at large, through the me- 
dium of taxation. There was, then, a risk to be run which put in jeopardy the 
interests of the mass, for the benefit of a few. There was no injustice, there- 
fore, in stipulating some compensation for the benefit of the mass. A bonus 
was stipulated accordingly. The State, for the benefit of the public at large, 
was to share in the profits, and gave a valuable consideration for its exemption 
from loss. Was the bonus unreasonable and extortionate? If the result is a 
fair answer to this enquiry, it cannot be soconsidered. The profits had a tempo- 
rary existence on the books of the bank and in the imagination of the projectors ; 
but all hope of them is now abandoned, while the bonds of the State, in con- 
sideration of which the supposed donus was given, are still unredeemed. But 
if we exclude from our minds the grave lessons of a later experience, and en- 
deavor to place ourselves in the position of the lawgivers of that era, it is fair to 
conclude that the bargain of the State, even in their contemplation, rested upon 
an expectation, an emptio spei, which even a sanguine statesman, although 
deeming it highly advantageous, could scarcely have considered as amounting 
to a certainty, and which, as we have seen, a minority who were wise in ad- 
vance of their age, believed to be illusory. 

Turning from the language of the 7th section of the act of 1828, to other 
clauses of the charter, we have found little to weaken and much to fortify the 
conclusion, that the shares were given to the State as a bonus; that those 
shares should be considered in the nature of shares settled for, and as fixing the 
proportion of profits which the State was to receive for the public benefit, as 
a remuneration for the privileges conferred, the assistance rendered, and the 
risk incurred. Inthe charter of 1827, the subscription of the stockholders for 
$2,500,000 and their mortgages *‘ were intended to secure the loan of two mil- 
lions of dollars,” the capital of the bank. In the amendatory charter of 1828, 
the same idea is studiously kept in view. The subscriptions of the individual 
stockholders to an amount of $3,000,000, are “‘to guarantee the reimbursement 
of the loan” of $2,500,000; the mortgages by the stockholders, like their per- 


_ sonal obligations, are “‘to guarantee the loan of $2,500,000.” These subscrip- 


tions, these mortgages, and all the hypothecary obligations of whatever nature, 
subscribed by individuals, are to serve, in the stringent language of the 6th sec- 
tion, as a special guarantee for such reimbursement, and be deposited accord- 
ingly. We are unable to understand how the State, as between itself and the 
individual stockholders, can be considered as having contemplated any other 
course than that the subscriptions and mortgages of the individual stockholders, 
and all the other assets, should be exhausted before the public treasury, which 
is supplied by the contributions, aad is, therefore, the property of all its citizens, 
should be resorted to by the bondholders. 

We may add, that the defence of the State is also strengthened by a refer- 
ence to the charters of those corporations in which the State reserved the right 
of taking stock upon the footing of a stockholder in the ordinary sense. In the 
charter of the Louisiana State Bank, whose capital was limited to $2,000,000, 
divided into 20,000 shares, of $100 each, it was provided, “that a sum of 
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$500,000 shali be reserved to the exclusive use of the State, to be subscribed Consouipatep 
Jor by the State treasurer, for the use of the State, which will, immediately — 
after the passage of this act, take shares for at least $100,000, in order to be en- } peacontned 
titled to appoint the six directors as mentioned in the subsequent section, and . 
for the balance of said sum at such time as the legislature will deem convenient.” 
In that case the State, as the other stockholders, was to pay money for its 
shares. It bargained for its bonus in another form: $10,000 as soon as the bank 
should go into operation, and $90,000 in instalments of $10,000 per annum dur- 
ing the nine succeeding years. Moreaus’s Digest, 69,75. So in the case of 
the Gas Bank it was enacted by the 5th section of the charter, that the State 
treasurer shall be authorized to subscribe for the State, for any number of 
shares not exceeding, in the whole, the sum of $100,000, for the payment of 
which the governor and treasurer are authorized to issue one hundred bonds, in 
the name of the State, each for the sum of $1,000, payable to the order of the 
president and directors of the said bank. This bank did not escape a bonus; for 
example, it was bound to furnish at its own expense, within one year, twenty 
lights for the use and accommodation of the Charity Hospital. Stats. of 1835, 
sec. 5, 39, &c., pp. 97, 108. 
It is therefore decreed that the judgment of the district court be reversed, 
and that there be judgment in favor of the defendant, the costs in both courts 
to be paid by the plaintiff. 





JosepH Rrrexa v. D. N. Pore. 


Where a promissory note is made payable at a particular place, in an action against the 
maker, it is not necessary to allege or prove that a demand of payment was made at the 
place designated in the note, to enable the plaintiff to recover. The want of such de- 
mand, if any injury to the defendant has resulted from it, is a matter of defence for the 
defendant. 


PPEAL by plaintiff from the Fourth District Court of New Orleans. Straw- 
bridge, J. W. C. Denegre for appellant. The judgment of the court 
was pronounced by 

Supett, J. This action is brought on three promissory notes, made in 
Pennsylvania. The defendants are the makers, and the plaintiff is payee. In 
one of them no place of payment is designated; in the two others is the ex- 
pression, “ payable at the Philadelphia Bank.” No averment was made in the 
petition, nor was it proved at the trial, that the two latter notes were presented 
at any time, at the Philadelphia Bank, nor to the makers any where before 
suit. The district judge gave judgment for the first note; but directed a non- 
suit as to the other two, stating that the settled rule in this State is, that pre- 
sentment at the appointed place is a condition precedent. 

That several decisions of our predecessors support the decree of the district 
judge is undeniable. We are not aware that the precise question has ever 
come before this court. It now becomes our duty to say, whether we will 
adhere to what has hitherto been deemed the rule upon this subject in this 
State. 

The point is one which has been much discussed. In England, for a long 
time, the state of the law upon it was uncertain. The Court of King’s Bench 
had, for some years, adopted the doctrine, that where a bill was accepted, pay- 
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able at a particular place, it was not necessary to aver in the declaration and 
prove a presentment at such place, but that it must be considered matter of 
defence. The Court of Common Pleas was in the habit of holding otherwise. 
The question at last came before the House of Lords, in the noted case of 
Rowe v. Young, 2. Brod. and Bing. 180. The opinions of the twelve judges 
were taken and laid before the House. Eight judges out of the twelve sus- 
tained the doctrine of the King’s Bench. The judgment, however, was reversed. 
That the decision of the Lords did not satisfy the public mind, may be inferred 
from the fact of the passage soon thereafter, of the act 1 and 2, Geo. 4, c. 78, in 
which it was recited, that the rule which it sanctioned was inconvenient in 
practice. See Chitty, p. 396. The history of the English law on this point is 
stated at length in the elaborate opinion of the Supreme Court of the United 
States, in Wallace v. McConnell, 13 Peters, 36. 

In the United States also, the question hus been the subject of much discus- 
sion; but there is a vast preponderance of authority in favor of the doctrine 
maintained by the majority of the twelve judges. Mr. Story, who disapproves 
it, admits that in America, that doctrine prevails, if not universally, at least to 
a great extent. 

“The received doctrine in America,” says he, ‘* seems to be this, that as 
to the acceptor of a bill of exchange, and the maker of a promissory note, pay- 
able at a bank or other specified place, the same rule applies; that is, that no 
presentment or demand of payment need be made at the specified place, on 
the day when the bill or note becomes due, or afterwards, in order to maintain 
a suit against the acceptor or maker; and, of course, that there need be no 
averment in the declarations in any suit brought thereon, or any proof at the 
trial of any such presentment or demand. But that, the omission or neglect is 
a matter of defence on the part of the acceptor or maker. If the acceptor or 
maker had funds at the appointed place, at the time, to pay the bill or note, 
and it was not duly presented, he will in the suit be exonerated; not indeed 
from the payment of the principal sum, but from the payment of all damages 
and costs in that suit. If, by such omission or neglect of presentment and de- 
mand, he has sustained any loss or injury, as if the bill or note were payable 
at a bank, and the acceptor or maker had funds there at the time, which have 
been lost by the failure of the bank, then and in such case, the acceptor or 
maker will be exonerated from liability to the extent of the loss or injury so 
sustained.” Story on Promissory Notes, § 228. 

The state of the law in this country, upon this point, down to the year 1839, 


"was elaborately considered in the case in 13th Peters, by Mr. Justice Thompson. 


He there shewed, that in New York, the most highly commercial State in the 
Union, what may fairly be termed the American doctrine, had been considered 
settled for thirty years. He cited also the opinions of the Courts of Appeal in 
Virginia, Maryland, New Jersey, and Tennessee, to the same effect; and 
added (which however shows that the Louisiana cases had not been brought to 
his notice,) that the court was not aware of any American case where a con- 
trary doctrine had been asserted and maintained. 

Looking to the state of the law since 1839, in the various appellate tribunals 
of the other members of this Union, so far as we have been able to ascertain 
them, we find a continued general adherence to the doctrine. See Payson v. 
Whitcomb, 15 Pick. 216. Otis v. Berton, 10 N. Hamp. 433. Bond v. Storrs, 
13 Conn., 412. Silver v. Henderson, 3 McLean, 165. Titler v. Beckley, 2 
Watts and Ser. 458. Montgomery v. Elliott, 6 Alab. 701. Armistead v. Ar- 
mistead, 10 Leigh, 512. Evans v. Gordon, 8 Port. 346. Washington v. 
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Planters’ Bank, 1 How. Miss. 230. Cook v. Martin, 5 Smedes and Mars. 
379. Sumner v. Ford, 3 Pike, 389. Butterfield v. Kinsie, 1 Scam. 445. 
Armstrong v. Caldwell, 1 Scam. 546. Cited in United States Digest Supple- 
ment, vol. 2, verbo Promissory Note. 

The arguments which have been adduced by the advocates and opponents of 
this doctrine, it is not necessary now to recapitulate. They are familiar to the 
profession, and may be found in the opinions of the twelve judges, in Rowe v. 
Young, in Lord Eldon’s opinion in the same case, of Mr. Justice Thompson, 13 
Peters, and of Justice Story in his Treatise on Promissory Notes, &c. 

Without presuming to suggest on which side the weight of reasoning ad- 
vanced by so many able minds preponderates, we may at least, without impropriety 
say, that the arguments in favor of the American rule, have been almost uni- 
versally successful in producing conviction; and that the doctrine so uniformly 
maintained, after so long a probation, may be fairly considered as well adapted 
to the practical purposes of commerce and the ends of justice. 

Under such circumstances, what is the duty of this Court in deciding a 
question which does not rest upon legislation, but upon commercial jurispru- 
dence? See Civil Code 1908. It is true, that we have, upon the one hand, 
the opinions of our predecessors, which are entitled to very great respect; 
but, on the other, we are met by a vast array of authorities, which are also 
American, and could not have been announced and persisted in during so many 
years, without a due consideration of those great interests of commerce, which 
may be suid to be common to the entire Union. He who properly appreciates 
this community of commercial interests, must be gravely impressed with the 
practical importance of uniformity throughout the United States, in the rules 
which relate to so prominent a branch of the commercial law, as that which 
regulates bills of exchange and promissory notes. That importance becomes 
additionally impressive, when we contemplate the vast advances whieh our 
country is making, in territory and population. 

Moved by these considerations, we believe that we are not unduly mnovating 
upon the course of our predecessors, in now adopting a doctrine which has 
obtained the sanction of an overwhelming majority of the appellant tribunals of 
the United States. 

We therefore are of opinion, that the plaintiff was not bound to aver in his 
petition, nor prove at the trial, that a demand of payment was made at the 
Philadelphia Bank ; and that it was matter of defence for the maker to show, 
that he was in attendance by himself or his agent, and ready at the place de- 
signated to pay the money. 

There is an averment in the petition, ‘‘ that according to the laws of the 
State of Pennsylvania, the rate of legal interest is fixed at six per cent; and 
that, in case of promissory notes, where a day certain is fixed for payment, in- 
terest is allowed from the day of payment.” No proof of the laws of Penn- 
sylvania has been offered, and under our laws regulating the subject of interest, 
we cannot allow the plaintiff more than five per cent, and that only from judicial 
demand, no earlier demand having been proved. 

It is, therefore, decreed, that the judgment of the District Court be so 
amended, as that the plaintiff recover from the said Daniel N. Pope, the further 
sum of $488 93, and the further sum of $432 45, with interest on said sums 
respectively, from the 4th December, 1848, until paid, at the rate of five per 
cent, per annum, and costs in both courts. 
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Tue Strate v. Henry Levy and Jacos Drerrovs. 


All persons are competent to testify as witnesses in court, both in civil and criminal mat- 
ters, except those who are expressly excluded. No incompetency has been declared by 
our laws with reference to free persons of color. They are competent witnesses in civil 
and criminal matters. C. C. 2260. 

Parol testimony of the freedom of a colored person is admissible, when the evidence shows 
the witness was born free. But if the witness had been born @ slave and afterwards 
manumitted the question would have been different. 

There may be an accessory efter the fact to the crime of larceny, under the laws of 
Louisiana. 

Where the foreman of the jury changed the finding of the jury, from guilty as an accessory 
after the fact, to guilty, without consulting with the other jurors, it is such an irregularity” 
as vitiates the verdict, and a new trial will be granted. 


PPEAL from the First District Court of New Orleans. McHenry, J- 
W. A. Elmore, Attorney General, for State. Roselius and J. M. Wolfe, 

for appellants. The judgment of the court was pronounced by 
Kine, J. The defendants were jointly indicted for larceny; and from a judg- 
ment rendered upon their conviction have appealed. The questions which arise 
are presented in two bills of exception, taken to the opinions of the judge on the 
trial of the cause. The first was to the admission of a free persen of color to 
testify against the accused, who are white persons. We have been referred: 
to decisions of the courts of South Carolina and Maryland, in which it has been 
held, that free persons of color are incompetent to testify in cases in which the 
rights of white persons are concerned. It is urged that the rule is founded 
on the degraded condition of the African in the States where slavery exists, 
and should equally prevail in this. The decisions to which we have been 
referred cannot be considered as authority in our courts. They appear to be 
based upon statutes which expressly prohibit free persons of color from tes- 
tifying, not only in criminal, but also in civi] cases, in which white persons are 
parties. No such prohibition exists here. In South Carolina the principle of 
exclusion has been carried still further. It has been there held, that free per- 
sons of color are incompetent witnesses in any case, in a court of record of 
that State; although both the parties to the suit be of the same class with 
~ themselves. Growning v. Devana, 2 Bailey’s Reports 192. 1 McCord, 435- 
1 Harris & Johnson, 750. Our legislation and jurisprudence upon this subject 
differ materially from those of the slave States generally, in which the rule con- 
tended for prevails. This difference of public policy has no doubt arisen from 
the different condition of that class of persons in this State. At the date of our 
earliest legislation as a territory, as well as at the present day, free persons of 
color constituted a numerous class. In some districts they are respectable from 
their intelligence, industry and habits of good order. Many of them are en- 
lightened by education, and the instances are by no means rare in which they 
are large property holders. So far from being in that degraded state which 
renders them unworthy of belief, they are such persons as courts and juries 
would not hesitate to believe under oath. Moreover, this numerous class is en- 
titled to the protection of our laws; but that protection would in many instances 
be illusory, and the gravest offences against their persons and property might be 
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committed with impunity, by white persons, if the rule of exclusion contended 
for were recognized. Their competency must be tested by our own laws on the 
subject and the received rules of evidence, which, we think, leave the question 
free from doubt. The general rule is, that all persons are competent to testify, 
both in civil and criminal matters, except those who are expressly excluded. 
No incompetency has been declared by our laws with reference to free persons 
of color. On the contrary, they are included in the article of the code which 
prescribes the qualifications of the competent witness in civil matters. C.C. 
article 2260. Certain classes of persons are deemed incompetent to testify in 
consequence of the legal presumption that it would be unsafe to rely on their 
testimony. On that ground, those who are deficient in understanding, or who 
are insensible to the obligations of an oath, or are interested in the cause, are 
excluded from testifying. The provision of our code, which makes free persons 
of color competent witnesses in civil matters, is a legislative declaration that 
they are obnoxious to none of the disqualifying objections which, under the 
general rules of evidence, exclude witnesses. It is a recognition that they are 
prima facie worthy of credit, and that their testimony may be safely received 
and weighed by courts and juries. No reason has been suggested why a dis- 
tinction Should exist in respect to their competency in civil and criminal cases to 
which white persons are parties; while weighty considerations present them- 
selves in favor of their admissibility in both. The testimony of manumitted 
slaves was legal evidence under the Spanish and Roman laws. Under those 
laws, a slave, after his emancipation, could testify to facts which came to his 
knowledge while he was in bondage. He was a competent witness in criminal 
as well as in civil cases, with the single exception that he could not testify in a 
criminal prosecution other than high treason, against the master who had eman- 
cipated him and the members of his family. Partida 3, tit. 16, law 10, 19, 13, 
18, and Commentaries of Gregorio Lopez on those laws. We may further add, 
that the opinion which we express in relation to the competency of this class of 
persons, is in accordance, so far as our experience has gone, with the uniform 
practice of our courts, which are in the daily habit of permitting them to tes- 
tify in prosecutions where the defendants are white persons. The only devia- 
tion from that practice, of which we are aware, has been alluded to at bar; but 
neither the reasons nor the authorities upon which the district judge based the 
decision in that case have been furnished. 

It is further objected, that parol testimony was improperly received to estab- 
lish the freedom of the witness. The testimony was, that the witness was 
born free. and had always been considered free. No higher evidence, therefore, 
than parol could have been adduced. A different question would have been 
presented if it had been proved that the witness had at one time been held in 
slavery. 7 N.S. 648. 2 Ann. 998. The judge did not, in our opinion, err in 
receiving the testimony of this witness. 

The second bill of exceptions states, that ‘*the jury returned the following ver- 
dict.” ** We, the jury sworn to try this case, find Henry Levy guilty, and 
Dreyfous accessary after the fact.” ‘That before the verdict was recorded, 
and while the jury was yet present in court, his honor, the presiding judge, ob- 
served to the jury, that there could be no accessary after the fact, in the case, 
and if they were of opinion that Dreyfous aided and abetted the other accused 
after the money had been taken, that he was a principal in the larceny ; upon 
which the foreman of the jury, without consulting the jury. and without with- 
drawing for that purpose, immediately erased the verdict first written, and 
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wrote the following verdict, to wit, “guilty; 10th March, 1849; C. M. Hickey, 
foreman ;” which, being read, was delivered as the verdict of the jury; and 
the jury being polled agreed to said verdict.” 

The judge states that his instructions to the jury were, ‘‘that there could be 
no accessary in the case; that if they were satisfied that Dreyfous was present 
aiding and abetting in the commission of the offence, they were authorized to 
find him guilty; that the verdict must be guilty or not guilty, as regarded Drey- 
fous; upon which the foreman of the jury observed that the jury intended to 
find, that Dreyfous was present aiding and abetting; whereupon the court in- 
structed the jury to change the form of their verdict, which they accordingly 
did.” 

The instructions given to the jury, as stated by the judge, in relation to their 
finding, we think are strictly legal. But the subsequent change of the verdict 
by the foreman, without conference with his fellow jurors, appears to us irregu- 
lar. The statement of the foreman, that the jury intended to find that Drey- 
fous was present aiding and abetting, is in contradiction with their first finding. 
The fact which would authorize the conclusion, that the accused was an acces- 
sary after the fact, are inconsistent with his presence as an aider and abettor. 
The foreman may have considered that the testimony established the presence 
of the accused as an abettor; but he should not have been permitted to speak 
alone for his fellow jurors, who had just said by their verdict that he was not 
present aiding in the commission of the offence. That there may be an acces- 
sary after the fact in a larceny, under our laws, we think, admits of no doubt ; 
and an acquittal of the accused as a principal would have been no bar to his sub- 
sequent prosecution as an accessary after the fact. Bullard & Curry, 243, secs. 
9and 10. 4 Black. Com. 40. Carr’s Exposition of the Criminal Laws of 
Louisiana, 76. When the jury was informed by the judge, that the accused 
could not, under the indictment, be convicted as an accessary, they should have 
been permitted to confer together, and if they remained still of opinion that the 
testimony only established the guilt of Dreyfous as an accessary after the fact, it 
would have been their duty to acquit him. We are not prepared to say that 
their deliberations on this point, in the presence of the court, would have vitiated 
their verdict; but the statement is, that the verdict was changed without any 
consultation whatever between the jurors after the last instructions given by the 
judge. This irregularity vitiates the verdict, only so far as relates to Dreyfous ; 
leaving it unaffected as regards Levy. 

It is therefore decreed, that the judgment of the district court, so far as re- 
lates to the accused, Henry Levy, be affirmed, with costs; and as relates to 
Jacob Dreyfous, that it be reversed, and the cause be’ remanded for a new trial. 


PPP PIO 


Saran L. Moore v. Wo. M. Lampera et al. 


As a general rule, no man can be divested of his property without his consent, and even 
an honest purchaser, under a defectiv’ title, cannot hold against the true proprietor. 

Where the owner stands by and permits his property to be sold as the property of another, 
without objection, or where he has fraudulently conveyed his property to one, who has 
sold it to a bond fide purchaser, or where he has entrusted it to a general agent as @ 
factor or consignee in the habit of selling such property, he is estopped from claiming the 
property in the hands of an innocent purchaser. 

















NEW ORLEANS, JANUARY, 1850. 


The plaintiff had entrusted her negroes to an agent to bring from North Carolina to Loui- 
siana to carry on the business of planting in Louisiana, and the agent mortgaged the 
negroes to pay his own debts. Held by the court, thet the purchaser at the sale under 
the mortgage, although an innocent purchaser, acquired no title to the plaintiff’s property. 


PPEAL by defendant from the District Court of the parish of Natchi- 
toches, Olcott, J. 


This appeal was tried in New Orleans, by consent of parties. The plaintiff 
had entrusted her slaves to F. N. Waddell, as her agent, to transport them 
from North Carolina to Louisiana, for the purpose of planting in the latter State. 
The slaves remained for several years in the possession of F. N. Waddell, 
when he mortgaged them to John Waddell, who lived in the same house with 
him. John Waddell passed off the notes, and the holder had the slaves seized 
and sold under the mortgage ; at which sale the defendant became the purchaser. 
The claim of the plaintiff to the slaves was not generally known in the parish 
where they were. The plaintiff continued to reside in North Carolina, and 
was ignorant of the existence of the mortgage. After the sale she brought 
this suit against the defendant for the slaves. 

Campbell, for appellee. 


W. M. Randolph, for appellant, amongst other grounds of defence, con- 
tended: After the plaintiffs neglect, in not following the property and avoid- 
ing the mortgage and sale of it, and after the delusive credit which she gave 
to Waddell, she is now estopped from claiming the slaves from the defendant. 
What do the books say are the principles which govern in cases of this sort? 

Fonb. Equity, b. I, ch. 3, sec. 4, p. 137, Loissats Edition. ‘There is also 
an implied as well as an express assent; as, when a man who has a title, and 
knows of it, stands by and either encourages, or does not forbid the purchase, 
he shall be bound and all claiming under him, by it ; neither shall infancy or 
coverture be any excuse in such case.” * * «There is no 
principle better established in this court, nor one founded on more solid con- 
siderations of equity and public utility than that which declares, that if one 
man, knowingly, though he does it passively by looking on, suffers another to 
purchase and expend money on land, under an erroneous opinion of title, with- 
out making known his claim, he shall not afterwards be permitted to exercise 
his legal right against such person. It would be an act of fraud and injustice, 
and his conscience is bound by this equitable estoppel— Qui tacet, consentire 
videtur. Qui potest et debet vetare, jubet. Per Kent, ch. Wendell v. Van 
Rensselaer, 1 J. C. R. 345, and cases cited. See also Higinbothan v. Burnett, 
2 J. C. R. 188; Storrs v. Barker, 6 J. C. R. 168. Harrison v. Edwards, 
3 Litt. 351. 

‘Tt has also been laid down as an established rule in equity, that a second 
mortgagee, who has the title-deeds, without notice of any prior incumbrance, 
will be preferred; because, if a mortgagee lend money without taking the 
title-deeds he enables the mortgagor to commit a fraud. P. Buller,J. Good- 
title v. Morgan, 1 Term. Rep. 762. The fraud imputed to the first mort- 
gage by this supposed rule of equity is, the enabling of the mortgagor to prac- 
tice a fraud upon a third person by leaving him in possession’ of what fur- 
nishes the best evidence of his title.” 

1st Story’s Equity, sec. 385, last edition. ‘+ Thus, if a man having a title to 
an estate which is offered for sale, and knowing his title stands by and en- 
courages the sale, or does not forbid it, and thereby another person is induced 
to purchase the estate, under the supposition that the title is good, the former, 
so standing by and being silent, will be bound by the sale; and neither he nor 
his privies will be at liberty to dispute the validity of the purchase. So, if a man 
should stand by and see another person, as grantor, execute a deed of convey- 
ance of land belonging to himself, and knowing the facts, should sign his name 
as a witness, he would in equity be bound by the conveyance. So, if a party 
having a title to an estate should stand by and allow an innocent purchaser to 
expend money upon the estate, without giving him notice, he would not be per- 
mitted by a court of equity to assert that title against such purchaser; at least 
not without fully indemnifying him for all his expenditures. The same rule 
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has been applied both at law and in equity, where the owner of chattels, with 
a full knowledge of his own title, has permitted another person to deal with 
these chattels as his own, in his transactions with third persons, who have bar- 
gained and acted in the confidence, that the chattels were the property of the 
person with whom they dealt; for, in cases where one of two innocent persons 
must suffer a loss, and a fortiori, in cases where one has misled the other, he 
who is the cause or occasion of that confidence, by which the loss has been 
caused or occasioned, ought to bear it.” See the cases of Nicholson v. Hooper, 
4 Mylne & Craig, R. 179; and Pickard v. Sears, 6 Adolph & Ellis, 474. 
** Indeed, cases of this sort are viewed with so much disfavor by courts of 
equity, that neither infancy nor coverture will constitute any excuse for the 
party guilty of the concealment or misrepresentation; for neither infants nor 
femes covert are privileged to practice deceptions or cheats on other innocent 
persons.” 

1st Story’s Equity sec. 387. ‘‘ There are, indeed, cases where even igno- 
rance of title will not excuse a party; for, if he actually misleads the purchaser 
by his own representations, although innocently, the maxim is justly applied 
to him, that where one of two innocent persons must suffer, he shall suffer 
who by his own acts occasioned the confidence and the joss.” The eases which 
illustrate this principle are numerous and to the point. 

In Hunsden v. Cheyney, 2 Vern. 150. ‘* The mother who was the absolute 
owner of a term, is present at a treaty for her son’s marriage, and hears her 
son declare, that the term was to come to him at his mother’s death, and is a 
witness to the deed, whereby the reversion of the term is settled on the issue 
of this marriage after the mother’s death. The mother is compellable in equity 
to make good this settlement, and to settle the reversion of the term accord- 
ingly after her death.” And though it was insisted on for the defendant, that 
she was not guilty of any fraud or ill practice, but was ignorant of her title, 
and knew not that she, as being tenant in tail of aterm, might dispose of it, 
and was no party to the marriage agreement, or concerned in it, and that it 
might rather be presumed, that she was imposed upon by her son, and made 
to believe that she had but an estate for life, when she had in truth the owner- 
ship of the whole term in her; yet the court decreed it for the plaintiff. 

In the case of Pickering v. Busk, 15 East, 37, the facts of which have been 
before stated: Lord Ellenborough, at nisi prius, gave judgment for the pur- 
chaser, upon the ground, ‘that the transfer of the hemp by direction of the 
plaintiff, into Swallow’s name, authorized him to deal with it as owner with 
respect to third persons; and that the plaintiff who had thus enabled him to 
assume the appearance of ownership to the world, must abide the conse- 
quence of his own act.’”” The King’s Bench affirmed the judgment, and rested 
it upon the fact, ‘‘ that the sale was made by a person who had all the indicia 
of property.’”’ The owner of the hemp was estopped to deny the sale of it, 
by the person to whom he had given the apparent right to sell.” 

The case of Pickard v. Sears, 33 Eng. Com. Law, Reports 115, we refer 
to with much satisfaction and confidence ; because we find the principles which 
there controlled the court adopted into the jurisprudence of this State by 
the present Supreme Court in the case of McMasters, ist An. 12. In the 


- case last cited, the property was adjudicated to Sheafe ; when it was offered 


again for sale he protested, but became a bidder; the property was adjudicated 
to another, whose right to it, Sheafe contested ; but the court held that he 
was estopped: from questioning the purchase of a bond fide bidder. No fraud- 
ulent intent is imputed to Sheafe ; he was judged by the impression which 
his conduct was calculated to produce, and without reference to the motive 
which prompted it. 

In Gregg v. Wells, 37 Eng. Com. Law Reports, 54, the Court went even 
farther than in Pickering v. Sears. ‘* The owner of goods who stands by and 
voluntarily allows another to treat them as his own, whereby a third person is 
induced to buy them bond fide, cannot recover them from the vendee.”” Lord 
Denman, C.J. ‘ Pickard v. Sears was in my mind at the time of the trial, 
and the principle of that case may be stated even more broadly than it is there 
laid down. A party who negligently or culpably stands by and allows another 
to contract, on the faith and understanding of a fact which he can contradict, 
cannot afterwards dispute that fact in the action against the person who he 
himself assisted in deceiving. The defence here is, in substance, collusion 
between Durham and the plaintiff. As to the evidence, I think a second jury 
would find the same vordict, and would be justified in finding it,” (p. 58.) 
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In Coles v. Bank of England, 37 Eng. Com. Law Rep. 134: “ Benjamin 
Coles, the nephew of the testatrix, and in some sort her man of business, one 
of her executors also, and of course one of the plaintiffs, was a clerk in the 
Bank of England, and was in the habit of accompanying the testatrix when she 
received her dividends. She signed receipts both in the dividend warrants and 
in the bank books. He must have paid her the full amount of dividend that 
would have been due if the original amount of stock had continued in her name ; 
but he had, in fact, in the interval taken another woman to the bank, who per- 
sonated the testatrix from time to time, and as often forged the signature of the 
testatrix to several transfers of the stock, till at last a very small sum was left.” 
It was considered that the testatrix was guilty of negligence in receipting the 
warrants; for, if she had kept her accounts properly, she would have dis- 
covered that more was due to her; giving the receipt and her failure to com- 
plain, was such an acquiescence in what had been done, that she was afterwards 
precluded from gainsaying it, although it was admitted that she had been im- 
posed upon. It was fully recognized, that parties guilty of negligence must 
be bound by it. (p. 141.) 

Iu Dongrey v. Topping and Holmes, 4 Paige’s Ch. Rep., 95. where an ad- 
ministratrix sold real estate of the decedent under surrogate’s order, in which 
estate she was entitled to dower, and in the terms of sale it was stated, that 
a clear satisfactory title would be given, and the purchaser paid the full value 
of the premises, under a belief that he was obtaining a perfect title, held, that 
the silence of the administratrix as to her claim of dower, was such a fraud 
upon the purchasers as to preclude her from afterwards setting up such claim 
against him or his assigns. By the Court, “ Silence under such circumstances, 
was such a fraud upon the purchaser as to prevent her from afterwards mak- 
ing her claim for dower.” (p. 98.) See also Watson’s Executors v. McLaren, 
19 Wendell, 563, and cases cited. 

In Dozier v. Squires et al., 13 La., 130, the same principle was applied. A 
person had an equitable interest in property ; he permitted the legal title to 
remain in another, and it passed into the hands of a bond fide purchaser, with- 
out notice. The claimant of the equity was not allowed to question the va- 
lidity of the sale. In Marsh v. Smith et al., 5 Rob. 524, after a review of 
many of the English cases, Judge Bullard held: ** We cannot but conclude, 
that the present case comes within the principle thus laid down, and especially 
the great principle of equity, that where one of two innocent persons must 
suffer, he shall suffer who by his own acts occasioned the confidence and the 
loss ; even supposing that Marsh was not fully apprized of his own title, at 
the time he advised the purchase by Smith, it was a gross negligence on his 
part which evidently misled the defendant.” 

After a full review of the cases upon the doctrine of ‘‘ equitable estoppel,” 
in Smith’s leading cases, 2d vol. 511 (American edition of 1847,) the subject is 
concluded with the following observations on the authorities: ‘* The truth is, 
that the courts have been, for some time, favorable to the utility of the doctrine 
of estoppel; hostile to its technicality. Perceiving how essential it is to the 
quick and easy transaction of business, that one man should be able to put faith 
in the conduct und representations of his fellow, they have inclined to hold 
such conduct and such representations binding in cases where a mischief or 
injustice would be caused by treating their effect as revocable.” See also 
C. C. 1701, 1810, 1811, 1805, 1812; MeMaster’s case, 1st Ann. 12). 

In concluding our examination of the authorities which we think bear upon 
this point we will add a quotation from Roberts on Frauds, which we think is 
as just in principle as it is admirable in expression. ‘* There is a positive 
fraud in attempting to profit by the mistakes of a person which are the con- 
sequences of our own misrepresentation, or of the false expectation raised in 
his mind by our own illusory behaviour; and there is a negative fraud in im- 
posing a false appreheusion on another by our silence, where silence is 
treacherously expressive. In equity, therefore, where a man has been silent, 
when in conscience he ought to have spoken, he shall be debarred from speak- 
ing when conscience requires him to be silent.” (p. 130.) 

The philosophy of the principle ‘* that where one of two innocent persons 
must suffer a loss, he who is the cause or occasion of that confidence by which 
the loss has been caused or occasioned, ought to bear it,” is sound. It is to 
encourage dealing among men, upon what appears, rather than to permit tran- 
sactions to be defeated by what may be concealed. 
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Weare ata loss to anticipate an answer to the authorities which we have 
thus advanced to support our position. The plaintiff will cling, no doubt, to 
the letter of the code, that a person cannot sell what helongs to another ; but 
we see the literal meaning of this article departed from daily, in all the sales 
made by agents in their recognized power to sell, resulting from the implied 
assent of the owner, under articles 1805, 1810, 1811, and 1812 of the code. So 
we find that the Supreme Court regarded the rule as subject to the qualifica- 
tion for which we cuntend, in 5th Rob. 524. Indeed this is a general principle 
of law, recognized in all countries, but subject to important qualifications, 
which require the owner to be without fault, or the buyer without fraud. See 
Fonblanque and Story, already cited. 

If the plaintiff fall back to the dictum which the court in Rippoll’s case, in 
12 Rob. applied to immovables, we answer, that prescription is a means of ac- 
quiring property ; it is given by law to protect the title of a possessor in good 
faith ; but it does not extend itself so far as to cure the neglect, or to sanc- 
tion the fraud of an owner who gives a delusive credit, until a favoured kins- 
man has reaped the advantages off of the citizens of this State 

It may be said, that the plaintiff did not “stand by,” when the negroes © 
were sold. No, she did not stand by, on her feet, but there was a continued 
presence to the false credit which she gave. She was present when the ne- 
groes left North Carolina. She was present when she complained to her own 
witness, Cameron. that her kinsman never sent her any money. Sht was pre- 
sent when she closed her mouth to enquiry, and her ears to hearing, in relation 
to property which she claims to be her own, but which, to all the world, by her 
own consent, appeared to belong to F. N. Waddell In the language of Ro- 
berts on Frauds, we ask, is not this silence *‘ treacherously expressive !” Does 
it not amount in law to a “standing by!” But the authorities do not require 
her presence; it is her neglect in not making known her title, by which she 
is bound. 

It may be, the plaintiff will insist, that there is a distinction to be made be- 
tween slaves und other property, in applying the authorities which have been 
cited. It has been before stated, that it appears from the record in this case, 
that slaves are movables in North Carolina; but we will go further and show 
how such property may be there disposed of. This court has held that it will, 
without proof, take notice of the prevalence of the common law in the States 
of this Union. We infer from this decision, that those laws which distinguish 
the common from the civil law system, will be taken notice of. The common 
law, unassociated with the rules which are peculiar to it, conveys no definite 
idea to the mind. ‘To assume that the common law is in force, is to assume an 
acquaintance with its general rules. Indeed the decision, by which the court 
deciared that it would take notice of the existence of that system—a decision 
which was received with universal satisfaction by the bar—becomes of no prac- 
tical use, if every principle of the common law has, notwithstanding, to be 
proved. This court in the case of Eugenie v. Preval et als., 2 Ann. 180, 
** took notice” of the fact that slavery does not exist in France. On an appli- 
cation for a re-hearing, it was insisted, that foreign laws, when invoked in favor 
of a party must be proved; but the court adhered to its decision, Now, the 
fact that slaves are chattles in North Carolina, and that they are transferable 
by mere delivery, is a fact as notorious, as that slavery does not exist in France. 
It will not be contended that slaves are real, or immovables, to use the civil law 
expression, in North Carolina; but it will be contended that although chattels, 
they are not sold with the same informality; our object is to prove that they 
are, and to prove the fact by the decisions of the Supreme Court of North 
Carolina. ‘A sale of slaves, accompanied by actual delivery, is good without 
a bill of sale ;” Smoth and Wife v. Yeates, 1st Dev. 302; see also, Cheat v. 


‘Wright, 2 Dev. 289; 4 Dev. 73. The Supreme Court of Louisiana, in Bar- 


field v. Hewlett, 4 La. 120, said: ‘* The plaintiff has endeavoured to present 
to us evidence of the defendant’s bad faith, in his neglect to call upon his ven- 
dor, to produce a written title or authority, as slaves cannot be bought in this 
State, but by a written act.” ‘It is otherwise,” said the court, *in other 
States and countries.” We have, perhaps, been unnecessarily cautious on this 
int, for the whole tenor of the authorities, hold an owner equally culpable for 
is ignorance, concealment, or neglect, with respect to his real, as to his per- 
sonal property. 
The point of the plaintiff’s argument, is that we should have called on Wad- 
dell for his title. Admit that the slaves were hers; suppose Sarah Moore 
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had brought them to Louisiana, and she had been called upon for her written 
titles. She would have presented the will of her father; but she could not 
have shown the name of a single slave in it, except perhaps the names of some 
few that were bequeathed to her brother and sisters. She would have urged 
that there was a ‘parol partition of the slaves,” and that this parcel feli to 
her in the division: which would at last, have compelled a resort to oral proof 
of her title. From the nature of the property, it is impossible to preserve 
written evidence of the title to slaves ; the owner of a large number of them, after 
forty years posession, would in vain look to his title-deeds for protection ; the 
old ones would have died off, and others of new names, ages, appearance, and 
sex, would fill their place. Oral testimony alone, could show that they were 
the descendants of those named in the original deeds. In every light in which 
it may be viewed, we regard it as absurd to say that a man can show a claim 
of title by paper, to slaves, as he can to land. It would even in this State be a 
vain thing to call for the exhibition of such titles; but to require them as to 
slaves brought here from a sister State, would be to ask for that which the 
whole world knows does not exist. Barfield v. Hewlett, 4 La. 

Why did not Sarah Moore take counsel on the consequence of her conduct ? 
She would have been told how much of his title to slaves the owner yielded, 
in the common law States, when he delivered up possession for a length of 
time. ‘Five years’ possession of slaves constitutes a title in Virginia, upon 
which the possessor may recover in detinue.” Shelby et al. v. Grey, 11 
Wheat. Rep. 361; S. P. Brent v. Chapman, 5 Cranch’s Rep. 358; Auld v. 
Norwood, 5 Cranch’s Rep. 361; Garth’s Executors v. Barksdale, 5 Munf. 
Rep. 101; Carter et al. v. Carter et al., 5 Munf. Rep. 108. The same 
principle has been adopted in Kentucky. (Smart v. Baugh, 3 J. J. Marshall’s 
Rep. 363. The same is true even where the slaves are loaned Garth's 
Executors v. Barksdale, 5 Munf. Rep. 101. And the rights of the creditors 
of the loanee will be protected. Fitzhugh v. Anderson et al., 2 Hen. and 
Munf. 289, 308; Boatwright v. Meggs, 4 Munf. Rep. 145. Five years’ 
peaceable possession gives a title to a slave, and which, if lost, may be regained. 
Newby’s administrator v. Blakey, 3 Hen. and Munf. 57; Brent v. Chap- 
man, 5 Cranch’s Rep. 358. Travis v. Claiborne, 5 Munf. Rep. 435.” Law 
of slavery, 77, 78. 79. She would have been told that by the Supreme Court 
of the State in which she lived. slaves are considered personal property, and 
in all respects alienable as other chattels. She would have been told that com- 
ing from other States, they were so regarded when they arrived in Louisiana. 
She would have been warned against giving the indicia of her property to an- 
other, and told, that if she created Waddell an apparent owner, the law would 
estop her to deny his acts as such, ‘‘ although no authority was in fact ever given.” 
‘As if the owner of a horse send it to a common repository, for the sale of 
horses, the owner would be bound by the sale, without his express consent, to 
a bond fide purchaser,” because an authority to sell shall be presumed against 
him. Pickering v. Busk, 15 East 38, Chitty on contracts, 171. She would 
have been told, that, by the laws of Louisiana, creating Waddell the apparent 
owner of the slaves, silence and inaction on her part would be construed 
into a permission to him to use them as his own; and that third persons so 
dealing with him would be protected. If Sarah Moore really be the owner 
of these slaves, we must say that we have never met with a case which dis- 
closes the same neglect of title; a neglect, too, which is aggravated hy her 
having received no compensation for their services during the time that her 
kinsman had possession of them. See Cameron’s testimony. Why did she 
not make some enquiry? It was an easy matter to find a professional gentle- 
man to prosecute this suit; it would have been as easy to obtain information 
as to the true situation of Waddell. A letter to the recorder of mortgages, 
would have informed her whether the slaves were bound by mortgage or 
judgment recorded. The fact of her not getting any money, should have 
aroused her suspicion ; her confidence in her relation might have justified her 
in excusing him for one, two, or perhaps three years ; but beyond that time, we 
cannot understand how confidence and forbearance could go further; for it is 
not in the nature of man or woman, to persist in taking excuses in the place 
of remittances. But his pertinacity in continuing his false credit, and her for- 
bearance with her kinsman, had a period beyond which neither the one nor the 
other would go; the first ceased when the creditors of Waddell wrested the 
property from him to pay the debts which it had been mortgaged to secure ; 
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and the last ceased when her kinsman could no longer derive’ any practical 
benefit from the continuance of it. Her witness says, that when she first heard 
of the sale of the slaves, she spoke of it with surprise and indignation. It is 
somewhat strange that she had no surprise and indignation during the five 
years that Waddell had possession of the slaves, at his not remitting any money 
on account of them; and that the surprise and indignation did not manifest 
itself by enquiries, which properly directed would have given such notice of 
her title that no one would have bid for the property. 


The opinion of the court was pronounced by 

Supe... J. This is a petitory action, brought in the year 1841, for the 
recovery of certain slaves and their increase, and damages for their wrongful 
detention. The defendant claims under a judicial sale made in 1840, to satisfy 
a mortgage of the slaves granted by F. N. Waddell in 1837. 

It appears from the evidence in the cause, that the plaintiff is a native and 
resident of North Carolina, and that the slaves, previous to their importation 
into this State, were employed on an estate of the plaintiff in North Carolina, 
under the supervision of F. N. Waddell, her connexion and agent. In the 
year 1835, he, with her consent, brought these slaves and others belonging to 
her brother, to Louisiana, under an agreement that they should be worked for 
their benefit. It does not distinctly appear whether the plaintiff was to receive 
specific wages for them, or be remunerated for their services by a share of 
the proceeds of their labors. But it is unquestionable, that Waddell was 
clothed with no higher control than that either of a lessee or an agent ; and that 
as between the parties the ownership was not intended to pass, and never did 
pass. The conduct of Waddell in mortgaging the slaves in his own name, and 
for his own benefit, and thus attempting to create an incumbrance, which sub- 
sequently resulted in the judicial sale, ander which Lambeth holds, was utterly 
unauthorized, and a gross fraud upon the plaintiff. 

The question then presented in this cause is, upon whom are the conse- 
quences of this fraud to fall? Upon the plaintiff, whose confidence and rights 
have been violated, or upon the defendant, who claims to be a bond fide pur- 
chaser, fora valuable consideration ? 

Before entering upon the consideration of this question, it is necessary to state 
some further facts upon which the defendant relies in support of his title. 

When Waddell came with the slaves to Louisiana, in 1835, he established 
himself upon lands belonging to his relation, John Waddell, and cultivated it 
by their labor. He sold the crops in his own name. The slaves appear upon 
the assessment roll of 1840 in his name. The control which he appeared to 
exercise over them, was that of an ordinary owner. T'wo witnesses, residing 
in the parish, seem to have entertained the impression that Waddell was not 
the owner ; but others state their entire ignorance of any outstanding title, and 
it was admitted at the trial, that many witnesses of the parish could be pro- 
duced, who would swear, that they never knew of Sarah Moore having given 
any notice of her claim to the slaves. The mortgage was given by F. N.) 
Waddell, in 1837, to John Waddell, his relative, who, knew the plaintiff's title; 
but the mortgage notes passed into the hands of parties who are not proved to 
have been cognizant of the fraud, and whose good faith is claimed as enuring 
to Lambeth’s benefit. 

It is unquestionably true, as the general rule, that no man can be divested of 
his property without his own consent; and, consequently, that even the honest 
purchaser under a defective title, cannot hold against the true proprietor. Nemo 
plus juris in alium transferre protest quam ipse habet. 
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To this general rule there are undoubtedly exceptions. A vendor who has con- 
sented to a transfer of his property, under circumstances of fraud, has not, in legal 
contemplation consented to part with it, and might recover it from his vendee. 
But if it had passed into the hands of an honest purchaser, he would hold by 
a better title than the first vendee, and would be protected against the secret 
equity. So also in some of the transactions of commerce, an owner may be 
estopped from reclaiming his property from a subsequent bond fide purchaser, 
by having voluntarily placed in the hands of another the indicia of ownership, 
or exhibited him to the world as a person having power to dispose of it; and 
however certain his intentions not to part with his ownership, he would not be 
heard against an honest purchaser, who had acted upon the confidence thus 
imprudently reposed. Such are the cases of a bond fide holder of a bill of 
lading, received from a fraudulent consignee, who abuses the confidence of his 
consignor; or the bond fide purchaser of goods from the dishonest factor, whose 
common business it was to sell goods of that character, and te whom the owner 
had entrusted them under instructions which were disobeyed. 

But, after a careful consideration of this subject, we have not met with any 
authority which would justify us in taking the present case out of the general 
rule, which throws upon the transferree the hazard of his author’s title, and 
requires the consent of the owner to the divestiture of his rights. 

The case of Barfield v. Hewlett, 4 L. R. 120, is strongly analogous to the 
present. There the plaintiff proved his title; and it was admitted that the 
defendant purchased the slaves at auction, and took Harraldson’s bill of sale. 
The slaves had been delivered by the plaintiff to Harraldson, under a written 
agreement that he should bring them to Louisiana and hire them for the 
plaintiff, till the arrival of the latter in Attakapas, or Opelousas. Harraldson 
brought them to New Orleans, where he publicly offered them for sale, and 
finally put them up at auction. It is clear, said the court, that the defendant 
acquired no title; his vendor having none himself, nor any authority to convey 
any. 

In McBurney v. Flagg, 11 L. R. 333, the case was thus: Youngblood came 
into possession of some slaves in South Carolina, under an agreement made in 
1839, with the owner, McBurney, to sell him the slaves conditionally at a sti- 
pulated price on credit with interest. It was agreed that Youngblood should 
take possession of the slaves, and might remove them out of the State. But 
it was expressly stipulated that the property of the slaves and their issue, should 
abide in McBurney; that Youngblood should not become owner of them, nor 
they be liable to his contracts, until he should have paid the stipulated sums. 
He came with the slaves to Louisiana, and in 1830 mortgaged them to Flagg. 
Upon his failure to pay the mortgage debt, Flagg obtained an order of seizure 
and sale, when McBurney brought suit and claimed them as owner. Flagg 
answered ‘by a general denial, and further averred, as the defendant has done 
in this case, that the petitioner suffered McBurney to introduce the slaves into 
this State, and thereby enabled him to obtain credit in fraud of third persons, 
by reason of which the property became liable for his debts. The plaintiff had 
judgment as owner; and upon appeal it was affirmed. 

In Russell v. Favier, 18 L. R. 587, the plaintiff brought a petitory action for 
aslave. He had brought the slave from Virginia to Mississippi, in 1836, with 
a number of others, for the purpose of hiring them out. The slaves were 
hired out at the commencement of each year, and the plaintiff annually visited 
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the State for the purpose of receiving their hire. He had an agent in Vicks- 
burg who attended to his business in his absence. In January, 1838, the slave 
was hired to one Bucner, who, in April following, took her to Natehez, and after 
offering her for sale privately, at different times, finally had her sold at auction, when 
Veili became the purchaser, brought her to New Orleans, and sold her to the 
defendant, who had no notice of the fraud. The plaintiff's claim was sustained, 
upon the ground that Russeli had no intention of passing the right of property 
to Buener, but only hired the slave to him; that he only intended to give a 
temporary possession, and that the subsequent fraud of the lessee could not 
deprive the owner of his right of property. 

In Brown v. Glathey, 4 Ann. 124, the plaintiff had hired a slave in Ken- 
tucky, to Craig, with the understanding that he might take the slave as a do- 
mestic servant to Louisiana, whither he was going for a temporary purpose, and 
bring her back on his return. Craig fell in debt in Louisiana, and the slave 
was seize under attachment by his creditors. It was held that the owner 
did not lose his right in favor of the lessee’s creditors, although the lessee’s 
possession and his declarations might have induced them to trust him. 

The only case in our reports cited by counsel, which seems to militate against 
those above referred to, is that of Jenkins v. Thenet, 9 Rob. 35. In that case 
it was decided, that a purchaser from a person who came into possession of 
slaves in Maryland, as administrator of the deceased owner, fraudulently sold 
them here as his own, and converted the proceeds to his own use, could not 
hold them against the succession of the deceased, the buyer having notice of 
the fraud at the time of his purchase. It is true, that the court then used the 
following language: “ Slaves being thus regarded as chattels in Maryland, and 
having been brought into this State, and possessed for many years by one of 
our own citizens, he must be presumed to be the true owner, and, consequently, 
a bond fide purchaser from him, without notice of the title of the estate of 
Alexander Lea Fenwick; ought to be protected,” &c. But, these remarks 
may be deemed obiter dictum, the cognizance of the fraud by the purchaser 
being an ample basis for the decree rendered. 

It has been attempted to sustain the defence here upon the ground of an 
equitable estoppel, under the doctrine so familiar to courts of equity in our 
sister States, and which has been frequently recognized in our own jurispru- 
dence, that where one man who has a title, and knows of it, stands by and 
either encourages, or does not forbid the purchase, he shall be bound by it. It 
is argued, that the plaintiff’s case falls within the rule, because she permitted the 
slaves to go into Waddell’s possession to be brought to this State, and remain 
here in his apparent control as owner during five years, without publishing her 
title to the world, although complaining meanwhile that he made her no re- 
mittances. But, it must be observed, that she never gave him possession as 
owner; that she was distant from the scene of fraud, and had no ‘knowledge 
either of the mortgage, ar of the resulting judicial sale under which the de- 
fendant claims, until a short time before she brought this suit; all which has 
been clearly proved. It cannot be said, under these circumstances, that she 
has stood by, has been silent when she should have spoken, and is therefore 
estopped in good conscience, from revendicating the property of which she has 
been despoiled. 

With regard to the testimony in this cause, objections of form have been 
discussed by the defendant’s counsel, which we consider unavailing: the party 
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having, in our opinion, concluded himself by the agreement under which the 
cause was re-opened after the first trial. After a careful consideration of the 
evidence, we are entirely satisfied as to the plaintiff’s ownership. 

Being of opinion that the judgment of the court below is correct, we have 
deemed it unnecessary to consider the plaintiff’s motion for the dismissal of the 
appeal. 

The judgment of the district court is therefore affirmed, with costs. 

Eustis, C. J. [assent to the correctness of the judgment of the district 


court; but my reasons are other than those expressed in the opinion of the 
court. 





A. M. Fotey v. S. T. Harrison. 


Congress has the full power to declare the dignity and effect of titles emanating from the Uni- 
ted States; and the whole legislation of the government in reference to the public lands, 
declares the patent to be the superior and conclusive evidence of legal title. Until it issues 
the fee is in the government. A State has no power to declare any title less than a patent, 
valid against a claim of the United States, or against a title held under a patent granted 
by the United States. 

A claim based on a patent obtained from the State, under the act of 25th of March, 1844, 
must yield to a patent obtained from the government of the United States, under the pre- 
emption laws passed by Congress, approved on the 29th of May, 1830, and revived and 
continued in force in 1844. 

Instructions from commissioners of the general land office, to registers and receivers, are 
not judgments binding upon any one. 


PPEAL by defendant from the Fifth District Court of New Orleans. 
Buchanan, J. 


L. Lessassier and the Citizens’ Bank were called in warranty, and intervened 
in this case. 


Ilisley, and H. A. Bullard, for plaintiff, contended: The plaintiff in this 
petitory action claims from the defendant in possession the lands described in 
his petition, and exhibits evidence of title thereto as follows: 1st. The locations 
thereof made by the State of Louisiana in the land office at New Oleans as 
public lands, which had been surveyed according to existing laws under and by 
virtue of the 8th section of the act of Congress, approved on the 8th day of 
September, 1841. 2d. T'wo patents, issued by the State to plaintiff in accord- 
ance with the 7th section of an act of the Legislature, approved 25th March, 
1844, both dated 20th April, 1846. 3d. The correspondence between the regis- 
ter and the commissioner of the general land office, respecting the location of 
said lands under the said act of Congress. 

The 8th section above referred to is in the following words: ‘That there 
shall be granted to each State specified, (Louisiana being included,) five hundred 
thosand acres of land, for the purposes of internal improvement. Provided, that 
to each of said States, which has already received grants for said purpose, 
there is hereby granted no more than a quantity of land which shall, together 
with the amount such State has already received as aforesuid, make five hund- 
red thousand acres. The selections in all the said States to be made within 
their limits respectively, in such manner as the Legislature shall direct, and 
located in parcels conformably to sectional divisions and subdivisions of not less 
than three hundred and twenty acres in any one location, on any pulic land, ex- 
cept such as is or may be reserved from sale by any law of Congress or procla- 
mation of the president of the United States; which said locations may be made 
at any time after the lands of the United States in said States shall have been 
surveyed according to existing laws.” By this section, it appears that the State 
entitled to this grant “might make its seclections in such manner as the Legis- 


75 


Moore 


v. 
LAMBETH. 








76 
Foter 


e. 
Haraison. 





SUPREME COURT OF LOUISIANA, 


lature thereof should direct, and that no United States patent is »equired to vest 
the title to the lands selected in the State.” 

The 7th section of the act of the Legislature before recited, provides, ‘‘that 
it shall be the duty of the register and the treasurer, as receiver of public moneys, 
when the jands have not been located, to issue warrants for the lands donated 
by Congress, and not as yet located; provided they shall not be issued for less 
than eighty nor more than six hundred and forty acres, which warrants shall 
be sold in the (same) manner as the lands located; provided they shall not be 
sold for less than three dollars per acre; and it shall be the duty of the governor 
to issue patents for all the lands sold, and that have been sold, and for the lands 
located by warrants when contemplated to be sold by that act, whenever he 
shall be satisfied that the same have been properly located.” The question then 
to be considered, is, 1st, whether, at the time of the locations, the lands claimed 
were public lands, subject to entry; and 2d, whether they have been located by 
the plaintiff in the manner contemplated by the act of Congress of 4th Septem- 
ber, 1841; for, the sole reliance of the plaintiff for success in this suit, is in 
maintaining these two propositions affirmatively; and an investigation into the 
first proposition will necessarily test the validity of the defence set up by the 
defendant. Before entering upon this enquiry, however, we will assume as 
demonstrated, that, as regards the manner of locating, the law has been fully 
complied with ; that the State patents having issued, raises the legal presump- 
tion that the lands claimed have been properly located, and no patent is required 
from the United States, as the grant once located is equivalent to a title ‘in 
words of present grant.” (See p. 516. 13 Peters. 57. 13 L. R.) Fora 
legal consideration paid to the State the plaintiff purchased its right to locate 
the lands in controversy; and standing, as he does, on his legal rights, he recog- 
nises no authority either in the executive officers of the government or in the 
defendant to criticise his motives in making the acquisition. But he deems it 
due to himself (and that only with the view of counteracting erroneous impres- 
sions respecting extensive improvements on the lands that have no existence in 
fact, but upon which the defendant has, and no doubt will seek to establish a case 
of strong equity,) to state, that he never sought to profit gratuitously by the la- 
bors of the defendant, for the court will find, on a careful inspection of the evi- 
dence, that the whole tract claimed, with the exception, perhaps, of a very in- 
considerable portion, (and for which the defendant sets up an enormous charge 
in reconvention,) is still wild land, no part of which has ever yet been cleared. 
The plaintiff thus having exhibited a title which is prina facie a legal one, the 
onus is thrown on the defendant to show that it is radically defective, or that 
there is a better outstanding title to oppose it. The defendant contends that the 
land in question was legally entered by his authors prior to the 19th June, 1836, 
under the provisions of the acts of Congress passed on the 19th June, 1834, 
which revived the act of 29th May, 1830, entitled ‘An act to grant preémption 
rights to settlers on the public lands.” As the validity of these entries will be 
strenuously contested, it may be advisible, before adverting to these laws, to 
state, that the following facts appear to be conclusively established by the evi- 
dence in the record. ist. That all the lands ¢laimed during the operation of the 
act of 19th June, 1834 were entered by divers persons, under whom defendant 
claims by means of floats, derived from alleged settlements within the limits of 
the Houmas claim. 2d. ‘That the Houmas claim had been, under the acts of 
1805, 1806, and 1807, respectively, presented in due time and according to law 
to the recorder of land titles in the district of Louisiana, and filed in his office 
for the purpose of being investigated by the commissioners appointed for ascer- 
taining the rights of persons claiming lands in the Territory of Louisiana, 34, 
That all said entries, both mother claims and floats, had been, about the 12th of 
August, 1844, and prior to the location of the lands embraced in them, made 
by the State, cancelled by the treasury department, because the land on which 
the original settlements purported to have been made, Were, at the time of said 
entries, not subject to the operation of the acts of 29th May, 1830, and 19th 
June, 1834. Now, it is contended, on this statement of facts, and we will pro- 
ceed to demonstrate, that all these entries made under the said acts of 1830 and 
1834, were not merely voidable, but absolutely. null and void ab initio; that the 
land upon which the settlements originated, and from which the floating rights 
accrued, was not public land, and if public, was specially reserved from the 
operation of those laws by their very terms; and that the officers who under- 
took to adjudicate them were acting beyond the pale of their authority; and 
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that adjudications made by them to the claimants, not being within their juris- 


dietion, but, on the contrary, excluded from it in direct terms, were nullities, 
( Miller et al. v. Kerr et al.,7 Wheat. 1; Brown’s Lessee and others v. Clements, 
3 Howard, 575; 13 Peters, 5; &c.,) and no judicial action was required to 
have them so declared. Congress was the only power that could resuscitate 
them and give them a legal existence; and this could only be accomplised by 
means of a confirmatory law passed while the said lands were under their 
control; for it will hardly be contended that if, at the time when the State 
selected them, nothing had been done to cure the vice in the original entries, 
that either Congress or the executive officers of the government could constitu- 
tionally impair the rights vested to said lands in a subsequent purchaser. The 
original preémption entries never severed the land embraced in them from the 
public domain; and once disposed of legally, under the provisions of a subse- 
quent statute, they were beyond the reach of legal remedies. The ground of 
the claim set up by defendant, is the right of certain settlers to preémptions, 
under the act of 19th June, 1834, entitled ‘‘An act to revive an act granting pre- 
emption rights to settlers on the public lands, passed on the 29th May, 1830;” 
and to the act of 1830 must reference be had, to ascertain what where the rights, 
benefits and privileges conferred by it, or, in other words, what was the character 
of the preémption rights thus claimed, and on what land the claim was allowed 
to operate. ist. It authorized every settler or occupant of the public lands 
under the circumstances therein stated, to enter with the register of the land 
office in which the land lies, by legal subivisions, a quantity of land not exceed- 
ing a quarter section, subject to certain limitations and restrictions 2d. It gave 
the right of float to the two first settlers on a quarter section of public lands, and 
then provided that no entry of sale of any land should be made under the pro- 
visions of the act which had ‘‘been reserved for the use of the United States, 
or either of the several States, or which was reserved from sale by any act of 
Congress or by order of the president, or which may have been appropriated for 
any purpose whatsoever.” Does the land alleged to have been settled on fall with- 
in the scope of any of these restrictions? It is shown that it is within the 
limits of the Houmas claim, and that the said claim had been reported for con- 
firmation; and it is therefore in due order to show, that the claims so situated 
were reserved from sale by act of Congress. By the 6th and 10th sections of 
the act of Congress passed 3d March, 1811, entitled ‘An act providing for the 
final adjustment of claims to lands,” &c., &c., (pp. 590 and 591, Ist vol. Land 
Laws,) it is declared, that ‘till after the decisions of Congress thereon, no tract 
of land shall be offered for sale, the claim to which has been in due time and 
according to law presented to the recorder of land titles in the district of Louis- 
iana, and filed in his office for the purpose of being investigated by the commis- 
sioners appointed for ascertaining the rights of persons elaiming lands in the Ter- 
ritory of Louisiana.” 

The Houmas claim was confirmed by the board of commissioners, and also by 
the act of Congress of 18th April, 1814, and has been since patented, and as 
such was certainly not subject to the preémption laws, either directly or indi- 
rectly; no provision fer such a céntingency as a settlement on a private claim 
having been made until the 3rd March, 1843, when an act was passed to remedy 
the evil in future ; but it was applicable only to unsurveyed lands at the time of 
such settlement. If the said claim is not confirmed, which is still a question, 
then Congress has never yet rendered a decision on the validity or invalidity of 
the claim. And the whole claim was protected by the proviso contained in the 
act of 3d March, 1811. This has been admitted by the land department, in let- 
ters from commissioner Brown to the register at New Orleans, and to the Hon. 
R. C. Nicholas, both dated the 17th June, 1836; and the attorney general Le- 
garé, to whom the question was submitted by the acting secretary of the trea- 
sury, on the 2d September, expressed the opinion, that any disposal of said land 
was illegal; which opinion was corroborated by Mr. Bibb, secretary of the 
treasury, who cancelled all entries made within its limits. In the case of 
Stoddard v. Chambers, (2 Howard’s Rep., 313,) and also in the case of Barry 
v. Gamble, (3 Howard, 32,) both strongly analagous in many points raised in 
this case, the question as to the effect of the reservation, under said act of 1811, 
was elaborately argued, and it was decided that any disposition of lands so re- 
served was against law, and void. But if it be conceded that these entries, 
under the acts of Congress of 1830 and 1834, were originally illegal, was it com- 
petent for the treasury department to declare the nullity and recall the certifi- 
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cate? It was so ruled in the case of Carroll v. Stafford, (3 Howard, 460,) 
where the court says: ‘It is true, if the land had been previously sold by the 
United States, or reserved from sule, the certificate or patent might be recalled 
by the United States, as having been issued through mistake, ani in this respect 
there is no difference between a certificate holder and a patentee ;” and such a 
course of proceeding was contemplated by Congress, as appears by the acts of 
12th January and 25th February, 1825. (See 1 L. L. 896.) And it was the 
opinion of Mr. Attorney General Butler, that ‘whatever doubt there might be as 
to the right of the United States, who have parted with their title on the 
receipt of a legal consideration, (and this is a conclusive answer to the reason for 
refusing the State patent advanced by Mr. Attorney General Preston,) to make 
a valid title to any other person, until such first title shall have been avoided by 
some appropriate judicial proceeding, there can be none when the first title is 
absolutely void, and not merely voidable.” (See 2d vol. Instructions and Opin- 
ions, &c., 216.) And it has been so held by the Supreme Court of this State, 
in 19 L. R. 334, 510; and 3 Rob., 293. But are the principles and authorities 
on this point, which are incontrovertible, so far as they refer to the entry of “the 
settlement lands,” applicable to lands not reserved, but entered as floats, derived 
from tracts not subject to the law, but on the contrary excluded from its opera- 
tion. We have maintained, and we think correctly, that a float is but a second- 
ary right, accessory to the original or mother claim; and we deduce as a corol- 
lary therefrom, that if the entry of said private claim is radically defective, the 
accessory, which is essentially dependant on its validity, must necessarily follow 
its condition. In the language of the commissioner of the general land office on 
this subject, *‘ floats are liable to the same disabilities as the original preémptions 
under which they accrued.” (See 2d vol. Instridctions and Opinions, p. 632, 
last paragraph, in answer to interrogatory No. 5,)' And, in a letter dated 24th 
September, 1834, to the register and receiver, containing supplemental instruc- 
tions under the preémption law of 19th June, 1834, by order of the secretary 
of the treasury, in a case very analagous to that at bar, it is declared, that ‘‘no 
preémption right to section No. 16, reserved for schools, can be sustained under 
existing laws, nor will the act of 19th June, 1834, admit of a floating right or 
preémption elsewhere, in virtue of a settlement and improvement on the six- 
teenth section. Individuals considering themselves aggrieved under such circum- 
stances will have to prefer their claims to Congress.” And here it may be 
asked, whether between the 19th June, 1834, and the date of the location of 
the lands in controversy by the State, under the act of 5th September, 1841, 
any confirmatory law had been passed by Congress which had the effect of curing 
the radical vice inherent in the defendant’s title. The only statutes of repose 
that had any application whatever to the preémption laws before mentioned, 
was the act of 2d July, 1836, entitled «An act to confirm the sales of public 
lands in certain cases.” the second section of which is in these words: ‘ Be 
it further enacted: That in all cases where an entry has been made under the 
preémption laws, pursuant to instructions sent to the register and receiver from 
the treasury department, and the proceedings have been in all other respects fair 
and regular, such entries and sales are hereby confirmed, and patents shall be 
issued thereon as in other cases.” A reference to the decision of the Supreme 
Court of the United States, in the case of Wilcor v. Jackson, (13 Peter’s Rep., 
514,) answers conclusively any argument that can be urged, as to the applica- 
tion of this statute to the case in point. In alluding to the subject the court 
says: ‘* Now, the first remark we make upon the act, is, that when the previ- 
ous law had totally exempted certain Jand from the right of preémption, if there 
were nothing else in the case, it would be a very strong, not to say strained con- 
struction of this section, to hold that Congress meant thereby, (i. e., the act of 
2d July, 1836,) by implication, to repeal the former law in so important a pro- 
vision.” And then goes on to say, that they “were satisfied that there were 
other cases to which it was intended to apply, where the instructions from the 
treasury department assumed, to say the least, a doubtful, if not an illegal 
power. As, for example, the instructions of the 7th February and 17th Octo- 
ber, 1831, by which entries were allowed to be made and certificates issued 
under the act of 1830, which was only in force for one year from its passage; 
after the expiration of the year, when the persons claiming had been deprived of 
the benefits of the act of 1830, by reason of the township plats not having been 
furnished by the surveyor general, and when, nevertheless, proofs of the claim 
had been filed before the expiration of the year. To this case, and others simi- 
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larly situated, the law may well apply ; because, without affecting the general 
principles of the system, they present instances in which innocent parties would 
have been injured by the acts or omissions of public officers, or by some other 
cause to which no fault was imputable to them.” And in the same case it is 
further said, that **by the express terms of said second section, entries under 
the preémption laws, to be protected by it, must be in al) respects fair and regu- 
lar.” In the case cited, the commissioner refused to issue the patent; whilst in 
this, he not only refused the patent, but actually cancelled and annulled the pre- 
emption entries, as having been from the begining radically defective ; so that in 
the concluding words of the court on that point, we may say, ‘‘that the defend- 
ant can derive no aid from the act of the 2d July, 1836.” 

The next confirmatory law was passed on the 26th August, 1846, (see Statutes 
of the United States, at large, p. 534,) the first section of which, by its terms, is 
intended to particularize irregularities in original entries, which the act of 1836 
only referred to generally ; but the second section is intended to exempt from 
the operation of the act of 5th September, 1841, (so far as it refers only to pre- 
emptions under said act,) all lands which had not been confirmed by the general 
land office, on account of any alleged defects therein, where such lands were in 
the hands of an innocent and bond fide purchaser. The defects intended to be 
cured by this section, were evidently defects of form, and not nullities essentially 
and radically inherent in the original claim. Be this as it may, the second sec- 
tion of said act relates exclusively to preémption claims under act of 5th Septem- 
ber, 1841, and not to the location of the State grant, and according to the well 
known maxim, *‘expressio unius est exclusio alterius,’’ it could not affect plain- 
tiff’s title; and this was the construction put upon the law at Washington, as 
appears from the letter of the commissioner of the general land office, under 
date of , in answer to a letter from the register calling for a 
construction of the law. 

This brings us to the remaining inquiry, whether the action of the treasury 
department, in disregarding the State locations and subjecting the lands em- 
braced in them to the operation of the act of Congress approved on the 6th 
August, 1846, is warranted either by law or by the principles of equity that 
form the essential elements of this statute. In adjudging to the plaintiff the 
land in controversy, the special tribunal, created by the act of 1846, acted on a 
case clearly not within their judicial competence ; and this court will not counte- 
nance an arbitrary assumption of power exercised under color of a law intended 
for good purposes, and not for objects of a spoliatory character. The first sec- 
tion of the law defines clearly its object and provides, ‘That the commissioner 
of the land office be, and is hereby authorized and empowered to determine on 
priuciples of equity and justice as recognized in courts of equity, and in accord- 
ance with general rules and regulations to be settled by the secretary of the 
treasury, the attorney general, and commissioner, conjointly, consistently with 
such principles, all cases of suspended entries now existing in said land office, 
and to judge in what cases patents shall be issued for the same.” To suspended 
entries, existing in the land office at the date of the passage of the statute 
then, was the law intended to apply; and that only in cases where the United 
States had retained the fee in the land, to which the title was to be thus per- 
fected. The preémption entries, which form the basis of the defendant’s title, 
were not of this character. We have shown that, in reality, they conveyed no 
rights originally, and that the department, whose special duty it was to pro- 
nounce their nullity, had officially declared them void. The functions of the 
special tribunal were restricted and limited, and could not be extended to lands 
which before the passage of the law had been legally disposed of to bond fide 
proprietors. They were confined to entries upon which no definite action as to 
their validity had been yet had by the treasury department. But whatever may 
have been the extent of the powers conferred on this tribunal by the act of 6th 











-August, 1846, they have undertaken to adjudicate these lands to the defendant, 


who now holds patents for them issued long since the institution of this suit. 
The inquiry therefore now is, what additional strength has been contributed to 
the defendant’s original title by the ex parte proceedings and the high-handed 
measures had and adopted by the executive officers of the government and the 
special court created by the statute? Congress, while it was solicitous of doing 
justice to bond fide claimants under the preémption laws, did not intend that they 
should profit at the expense of others. The proviso found in the second section 
of the act of 1846, declares that ‘‘the rights of conflicting claimants are not to 
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be affected by any judgment pronounced in virtue of the provisions of said act;” 
and even if no such provisions were found in the law, vested rights would be no 
less protected by the courts, whose duty it is to see that citizens are not de- 
prived of their estates in land by a mere enactment. (13 L. R. 120.) It is not 
our intention to urge any objection to the exercise of the legitimate powers con- 
ferred on the special tribunal, so long as its action is confined to the subject mat- 
ters contemplated by the statute. We do so because in the case at issue it has 
undertaken to assume jurisdiction, and act upon a subject clearly not embraced 
in the general term ‘Suspended Entries.” The effect of a judgment rendered 
under such circumstances is not questionable. It was considered in the case of 
Witicor v. Jackson, before cited, and the court there held as follows: ‘ Before we 
proceed to inquire whether the land in question falls within the scope of any one 
of these prohibitions, it is necessary to examine a preliminary objection which 
was urged at the bar, which if sustainable would render that inquiry wholly 
unavailable. It is this: that the acts of Congress have given to the registers 
and receivers of the land offices the power of deciding upon claims to the right 
of preémption; that upon these questions they act judicially; that no appeal 
having been given from their decision, it follows as a consequence that it is con- 
clusive and irreversible. This proposition is true in relation to every tribunal 
acting judicially, whilst acting within the sphere of their jurisdiction, where no 
appellate tribunal is created; and even where there is such an appellate power 
the judgment is conclusive when it only comes collaterally into question, so long 
as it is unreversed. But directly the reverse of this is true in relation to the 
judgment of any court acting beyond the pale of its authority. The principle 
upon this subject is concisely and accurately stated by this court in the case of 
Elliot et al. v. Peirsol et al., (1 Peters, 340,) in these words: ‘ Where a court 
has jurisdiction it has a right to decide every question which occurs in the cause; 
and whether its decision be correct or not, its judgment, until reversed, is re- 
garded as binding in every other court. But if it act without authority its judg- 
ments and orders are regarded as nullities. They are not voidable; but simply 
void.’ Now, to apply this : even assuming that the decison of the register and re- 
ceiver, in the absence of fraud, would be conclusive as to the facts of the appli- 
cant then being in possession, and his cultivation during the preceeding year, be- 
cause these questions are directly submitted to them; yet, if they undertake to 
grant preémptions in land, in which the law declares they shall not be granted, 
then they are acting upon a subject matter clearly not within their jurisdiction; 
as much so as if a court whose jurisdiction was declared not to extend beyond a 
given sum, should attempt to take cognizance of a case beyond that sum.” (See 
also 19 L. R. 334.) 

But, even supposing that the special court had the power to act in the premi- — 
ses, their decisions guoad, the plaintiff could produce no legal effect. He was 
no party to the proceedings before the special tribunal; nor was he even notified 
thereof. Such right only as the United States had on the day of the adjudica- 
tion passed to the defendant; and even the patents, which are usually consid- 
ered the consummate and paramount title out of the government, could not, ia 
this instance, be considered evidence of title against the plaintiff. On this point 
the reasoning of the Supreme Court of the United States, in the case of Stod- 
dard v. Chambers is unanswerable; and may be considered evidence of what 
the Jaw is on this head. The court in the case cited declared the defendant's 
title, which was an entry made in due form under a New Madrid certificate, 
void, and the patent was issued thereon utterly inoperative. The court says: 
‘On the above facts the important question arises, whether the defendant's 
title is not void. That this is a question as well examinable at law as in chan- 
cery will not be controverted. That the elder legal title must prevail in the 
action of ejectment, is undoubled. But the inquiry here is, whether the de- 
fendant has any legal title as against the plaintiffs. And there seems to be no 
difficulty. in answering the question that he has not. His location was made om 
lands not liable to be thus apropriated, but expressly reserved ; and this was the 
case when his patent was issued. Had the entry been made on the patent 
issued, after the 26th May, 1829, when the reservation ceased, and before it was 
revived by the act of 1832, the title of the defendant could not be contested. 
But at no other interval of time, from the location of Bell until its confirmation 
in 1836, was the land claimed by him to be appropriated in satisfaction of @ 
New Madrid certificate. No title can be held valid which has been acquired 
against law; and such is the character of the defendant’s title, so far as it 
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trenches on the plaintiff’s. It has been argued that the first patent appropri- 
ates the land, and extinguishes all prior claims of inferior dignity. But this 
view is not sustainable. The issuing of a patent is a minijsterial act, which must 
be performed according to law. A patent is utterly void and inoperative which 
is issued for land that had been previously patented to another individual. The 
fee having been vested in the patentee by the first patent, the record could con- 
vey no right. It is true a patent possesses the highest verity. It cannot be 
contradicted or explained by parol; but if it has been fraudulently obtained, or 
issued against law, it is void. It would be a most dangerous principle to hold, 
that a patent should carry the legal title, though obtained fraudulently, or agamst 
law. Fraud vitiates all transactions. It makes void a judgment, which is a 
much more solemn act than the issuing of a patent. The patent of the defend- 
ants having been for land reserved from such appropriation, is void; and also the 
survey of Coontz, so far as either conflicts with the plaintiff’s title and this 
question, this court can decide.” 3 R. R., 293; 1.Ib., 546; Ib., 372. The 
court is respectfully requested to examine the proceedings in the document 
marked 15, and particularly the letters of Mr. Commissioner Piper to Mr. 
Walker, Secretary of the Treasury, dated respectively on the 28th January 
and 24th February, 1847, by which the relative positions of the two claims at 
that date are minutely described; and he therein very properly expresses an un- 
willingness to interfere with the State locations. From the foregoing statement 
of the facts and the law, it results: Ist That the preémption entries which 
form the basis of defendant’s title, were from the beginning null and void, and 
that the floats followed the condition of the settlement claims. 2d. That all said 
entries had been legally cancelled prior to the 20th April, 1846. 3d. That no 
confirmatory law, up to that peried, had resuscitated said entries. 4th. That 
when plaintiff acquired said lands they were public lands, subject to the opera- 
tion of the act of 1841, and that his title is perfect under said law. Sth. That 
any proceedings, whether legislative, judicial, or executive, tending to affect 
plaintiff's title, at a time subsequent to the date of his title, are unconstitutional, 
illegal, null and void. These argaments and authorities satisfied the court be- 
low, as we trust they will this tribunal, that the secretary of the treasury acted 
without warrant of law, when he undertook to annul a State entry, to set aside 
a State patent and to recognise as valid a float which the law itself declares a 
nullity. The patents issued pending this suit, on the ez parte application of 
the defendants, based upon the original location of these floats, were disregarded 
by the court below as having been issued contrary to law. Judgment was ac- 
cordingly rendered in favor of the plaintiff for a part of the land; but with re- 
perd to some of the land in controversy the plea of prescription was sustained. 
n this part of the judgment we contend the court erred; and in our answer 
to the appeal we have prayed that it may be amended so as to give us the whole 
sued for. 

It appears by the record, that a part of ‘the land was held under private con- 
tracts, dated more than ten years before this suit was brought, and at a time 
when the land clearly formed a part of the public domain. The court is there- 
fore called upon to say, whether a sale by an individual of a part of the public 
domain can form the basis of the ten years’ prescription. To maintain the affir- 
mative of this proposition is to assert, that between the time of the private sale 
and the issuing of a patent, during which period the legal title was clearly in the 
government, prescription can begin to run against the government. If no patent 
had ever issued, it appears to us clear that no length of possession would give 
the possessor under the sale any title against the government; in other words, 
that prescription does not run against the government for a part of the public 
domain. This question came before the late Supreme Court in the case of 
Pepper et al. v. Dunlap, when it was held that no length of possession can give 
any prescriptive right to a part of the public domain. That case is understood 
to be yet under advisement in this court on a second appeal. But we are con- 
fident that that part of the judgment will not be overruled. Although generally 
a sale ei non domino may form a sufficient basis of prescription; yet that prin- 
ciple supposes that the property is in commerce; is the proper object of private 
contracts, and subject to the influence of the State laws. The public lands are 
neither. No man can be in good faith who holds under such a contract. He 
necessarily knows that the land is not private property, but forms a part of the 
public domain. But in this case there is no evidence whatever as to possession, 
except what results from the allegation in the petition, that the defendant was 
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in possession at the inception of this suit. He has only a paper possession, 
shown by a chain of mesne conveyances. It is not shown that there has been 
an open, notorious, public, quiet and uninterrupted possession for ten years ; 
which alone, coupled with a title translative of property, and good faith, can 
give a prescriptive right to land. Sa long as the title was in the government, 
we contend that a mere sale by an individual is not translative of property ; that 
the thing itself is not susceptible of sale by any but the government. The de- 
fendant himself treated the land as a part of the public domain, by applying for 
a patent pending this suit, and showing, himself, by the date of his patents, that 
the title was in the government up to the date of his patents. 

The legal propositions, then, upon which we rely, are the following: 1st. 
That the grant to the State, by the act of Congress of 1841, vested the title in 
the State as soon as the entry was made according to the State regulations, with- 
out any patent; and that a State patent cannot be set aside by the secretary of 
the treasury. 2d. That the first entry of floats was legally cancelled, because 
the original settlement to which they were but accessaries, was illegal and void, 
the Houmas lands being reserved from sale, and even patented by the secre- 
tary; and those floats could not be legally reinstated to the prejudice of the 
State, by any authority vested in the secretary or the commissioners under the 
act of 1846. 3d. That the act of 1846, creating a board to decide upon sus- 
pended entries, conferred no power on them to act in this case; and in no case 
ex parte. 4th That the defendant has exhibited no title on which he could base 
a plea of prescription; gave no evidence of possession; and cannot prevail in 
his plea without satisfying the court that prescription runs against the govern- 
ment for a part of the domain. 

L. Janin, for defendant and intervenors, contended: This is a petitory action, 
in which the plaintiff claims several tracts of land, having together 855 4-10 
acres, and forming part of the defendant’s sugar plantation, situated in the 
parish of Iberville, at a short distance from the Mississippi river. 

The plaintiff applied on the 22d of December, 1845, to the land office of the 
State of Louisiana, to become the purchaser of these lands. This application 
was based upon the 8th section of the act of Congress of September 4th, 1841, 
which granted to the State of Louisiana a certain quantity of public lands, and 
upon the 7th section of the act of the Legislature of Louisiana of March 25th, 
1844 (p. 62), which authorized the State register to issue warrants for lands donated 
by Congress and not yet located. (p.86) The register declined to issue warrants 
for these specific lands; but issued warrants in blank. These blank warrants were 
afterwards located by the plaintiff on these lands in the United States land 
office, from which he obtained, on the 17th of January, 1846, two warrants or 
certificates of location. On the 19th of March, 1847, the plaintiff's counsel 
requested the State register to issue patents. He, at first, declined to do so; 
because, by a letter of Attorney General Preston, of December 8th, 1845, he 
had been instructed not to issue patents in cases similar to the present one ; 
the particulars of which will be explained hereafter. Mr. Elmore, the new 
attorney geueral, being applied to for advice by the register, seemed to enter- 
tain the same opinion; but Governor Johnson being at that moment in Mr. 
Elmore’s office, advised the issuing of the patent, in order that the question 
might at once be brought to an issue between the plaintiff and defendant ; and, 
therefore, State patents were issued to the plaintiff under the 7th section of 
the act of the Legislature of Louisiana, of March 25th, 1844, which directs the 
Governor to issue patents ‘for the lands located by warrants, whenever he 
shall be satisfied that the same have been properly located. This issuing of 
patents, as Mr. Ker correctly observes, is merely a State regulation. State pa- 
tents do not add to the strength of the locator’s title ; they do not dispense with 
the United States patent ; and, let it passingly be observed, it is not the province 
of the State, but of the federal authorities, to decide whether the public lands 
of the United States have been correctly located. 

Leaving, therefore, these State patents out of view, the plaintiff’s title is a 
purchase of blank warrants from the State, and a location which is his own act, 
approved only by P. Laidlaw, the register of the United States land office. 
No United States patent having issued, the fee was still in the United States ; 
the locations, before they were binding upon the United States, required the 
approval of the general land office, and until the patent issued they might 
be rejected. And these locations were rejected after a protracted discussion, 
and United States patents were issued to the defendant on the Ist of Septem- 
ber, 1847, during the pendency of this suit. 
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Congress has the full power to declare the dignity and effect of titles ema- 
nating from the United States; and the whole legislation of the Government in 
reference to the public lands, declares the patent to be the superior and conclu- 
sive evidence of legal title. Until it issues, the fee is in the Government, 
which, by the patent, passes to the grantee, and he is entitled to possession in 
ejectment. Where a patent has not been issued for a part of the public lands, 
a State has no power to declare any title, less than a patent, valid against a claim 
of the United States, or against a title held under a patent granted by the 
seg States. Wilcox v. Jackson, 13 Pet. 498. Bagnell v. Broderick, 13 

et., 436. 

The land remains the property of the United States until the patent is 
issued. 9 Rob. 287; Pepper v. Dunlap. See on the same point the opinions 
of Attornies General Wirt and Butler. 2 Laws, opinions, &c., relating to 
public lands, p. 25, 84, 213, and 214. 

Here the defendant might rest his case. For a patent cannot be attacked 
except when it has been issued through fraud or error ; (13 Peters 455,) neither 
of which is charged in this case. Yet it may not be improper to resume 
briefly the voluminous evidence in the record, and to show by the history of 
these titles, that the defendant has not only the law, but also the strongest 
equity on his side. By the 2d section of the act of May 29th, 1830, when two 
persons had settled upon the same quarter section, they were each entitled to 
one divided half of this section, and to a preémption of eighty acres elsewhere, 
in the same land district. It is well known that many persons in Louisiana 
availed themselves of this provision of law. They entered the land on which 
they were settled, and the claim to which is generally called the “ mother 
claim,”’ and they sold the unlocated claim or “ float” to speculators, who se- 
lected the land, and located the floats on it. : 

On the 19th June, 1834, this act was revived to continue in force for two years, 
in favor of persons who were settled on the public lands, in 1833. Under this 
act Thomas Barrett and Robert Bell purchased a number of floats, and located 
them on the land in dispute, and on adjoining tracts. On the 17th of May, 
1836, Barrett sold his undivided half to Bell; Bell immediately afterwards 
established a large plantation on it, which he mortgaged to the Citizens’ Bank, 
together with a great number of slaves on the 3lst August, 1837, for a loan of 
$50,000, payable in one year. The Citizens’ Bank obtained an order of seizure 
and sale on this mortgage, and bought the plantation with its slaves at sheriff’s 
sale on the 17th September, 1839. On the 2Ist of January, 1840, that Bank 
sold it again to Botts and Robinson, and on the 18th of September, 1840, Robin- 
son sold his undivided half to Botts; Botts having become a bankrupt, this 
property was sold by his assignee on the Ist of February, 1844, to L. Lessas- 
sier ; Lessassier sold it to Mrs. Caroline Bell on the 29th of February, 1844 ; 
and Mrs. Bell sold it on the 9th of May, 1844, to S. P. Harrison, the de- 
fendant. It is now one of the large sugar plantations of the State; but the 
question of improvement and all questions which might arise between the de- 
fendant and his warrantors, are reserved by agreement of parties. It was not 
discovered until after all these various sales that the mother claims, from which the 
floats composing the defendant’s plantation are derived, are within the boundaries 
of the well-known and much-contested ‘* Houma” claim. The printed report of the 
secretary of the treasury, sent to the Senate on the 15th January, 1545, which is 
in evidence iu this cause, contains many documents relatiug to this claim; of which, 
however, but few require to be noticed in this place. Its history is compen- 
diously stated in the letter of Commissioner Blake, to the acting secretary of the 
treasury, dated August 9th, 1842. (p. 94 of the Houma pamphlet.) The claim 
as originally filed for confirmation, with the board of commissioners, extends 
from the Mississippi to the Amite, and embraces, within widely diverging side 
lines, an immense body of land. It was confirmed by the commissioners. 
But in 1829, Graham, then commissioner of the general land office, construed 
their decision as recognizing only the validity of the grant, and “ not as going 
to confirm any other lands than those included within its original limits,” and 
he interpreted the grant as giving a right toa depth of eighty arpents only. 
He treated the land behind the eighty arpents as public property. Many 
settlements were afterwards made on it; and among others, those in which the 
defendant’s title originated. On March 17th, 1836, Commissioner Brown directed 
the register and receiver at New Orleans, to withhold all the lands within the 
“claimed limits of the Houma grant from sale,’’ because the law (the act of 
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March 3d, 1811,) prohibits the sale of any lands to which a claim was filed in 
due time and according to law. After various other proceedings, showing that 
the law department was strenuously opposed to the claim, Mr. Secretary 
Woodbury, in a letter of October 21st, 1840, ** concurred in the commissioner’s 
suggestion that no further steps be taken in the matter, until Congress shall 
have further opportunity for legislative action. By a letter of June 30th, 1841, 
the register at New Orleans was directed not to issue patent certificates upon 
these claims. Yet his successor issued them; for which he was strongly 
blamed in a letter of the commissioner, dated February LOth, 1843, (p. 
106 of the pamphlet,) who required him to recall those certificates ; but they 
had gone forth; the surveys were made, Secretary John C. Spencer also 
decided to leave this claim to the decision of Congress; and in relation to the 
patent certificates, he says, in a letter of Aug. 28th, 1843. (p. 112 of the pamphilet,) 
that they had been issued not only without authority, but against the express 
instructions of the commissioner of the general land office, and that a know- 
ledge of the erroneous and unauthorized issue is believed to have been brought 
home to the holders.” When Mr. Spencer was superseded by Chancellor 
Bibb, an unexpected change took place in the policy of the department. The 
new secretary wrote out an elaborate decision in favor of the claim, and 
directed the pateuts to be issued, which was accordingly done. (p. 126 to 131 of 
the pamphlet.) 

On the 18th of September, 1844, the acting commissioner writes to the register 
of New Orleans, that in consequence of this decision of the secretary of the 
treosury all private entries within the claimed limits of the Houma grant were 
cancelled, and that the preémptors should be informed of it, in order that they 
might make their applications for the reimbursement of the purchase money. 
With the validity of the entries, the floats, of which they were the basis, also 
fell. We have no evidence that the required notice was given to Harrison. 
If he received it, he might possibly have believed that the act of Congress of 
August 26th, 1842, would protect him, until relief could be obtained from Con- 
gress, that act prohibiting the sale to préemptors and others, of lands which are 
claimed under prior preémptions or entries, not canfirmed by the general land 
office, ‘**on account of any alleged defect therein, provided such tracts had 
passed into the hands of innocent and bond fide purchasers-” Harrison was 
indeed secure against settlers, a meritorious class, favorably viewed by Congress ; 
but by an oversight of the law, he was exposed to the keener appetite and 
sharper wits of speculators in State scrip. On the 13th of November, 1845, 
Register Laidlaw writes to the commissioner that an enquiry had been made 
by the locating agent of the State, whether certain tracts now patented to Har- 
rison, and part of his plantation, could be taken up under State scrip, issued 
under the 8th section of the act of Congress of September 4th, 1841, making a 
grant of lands to the State, or whether the State was excluded as well as pre- 
émptors from acquiring a title to these lands. No allusion was made in this 
letter to the present possessor, or to the improved condition of these lands; the 
register would not have failed to mention that he had notified Harrison, as he 
was directed to do, of the decision cancelling his titles, if he had given that 
notice. It is therefore not surprising that the commissioner, unaware of the 
consequences, should have bnefly replied on December 24th, that the cancelled 
entries were public lands, and as such subject to the 8th section of the act of 
September 4th, 1841. It requires more than ordinary charity not to suspect that 
the register of the United States land office, was governed by private motives 
in his course. The facts studiously kept out of view in his letter, are not the 
only circumstances warranting suspicion. Tle applications for State scrip to be 
located on Harrison’s lands, were made on the 22d December, and on the 5th 
January ; the former, before the commissioner’s letter was written ; the latter, 
when probably it had just been received. The parties who made the applica- 
tions were speedily apprised of the information obtainable in New Orleans, only 
in the United States land office, and that party was, in every instance, John 
Laidlaw, the register’s son and clerk, who was always in the land office, and 
well informed of what was going on there. We may well doubt that the lo- 
cating agent ever made any enquiry for the lands. The conduct of the register 
of the State land office, and of the attorney general of the State, shows that 
they were sincerely averse to lending the assistance of the State to similar 
speculations. The State register refused to give any other but blank warrants, 
leaving the responsibility of the selection of the land to the applicant, and to the 
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United States register. The attorney general, in an official opinion dated De- 
cember 8th, 1846, and given in answer to enquiries by the State register, de- 
clared that no State scrip should be located upon lands claimed under cancelled 
or suspended preémptions, unless the locator should be also the owner of the 
suspended claim, and desire to perfect his title. 

The warrants of location were issued by the United States register, on the 
17th of January, 1845, but it was not until the 17th of February following that 
Harrison obtained information of these proceedings; and then he filed a caveat 
with the register of the State land office. The State register was pressed to 
issue patents oa the warrants—he hesitated—he consulted again both the new 
attorney general and the governor, they doubted with him, and as has already 
been stated, the governor advised the issuing of the patents to test the matter, 
These patents are dated the 20th of April, 1846. It may be presumed, that 
when Harrison filed his caveat, he wrote also to Commissioner Shields, of 
the general land office; that officer seems to have taken the matter to heart. 
On the 7th of March, 1846, he wrote to the chairman of the committee on 
private land claims in the House of Representatives, on the subject of these 
claims ; and on the 9th of the same month, he addressed to the register and 
receiver at New Orleans, the following letter, viz : 

“As Congress has taken the subject of the floating preémption entries aris- 
ing from preémption settlements, within the limits of the Houmas private claim, 
into consideration, and is about to confirm them in the hands of bond fide 
assignees, I deem it proper, in order to prevent future inconvenience, to direct 
that all the land embraced by such entries, except as to those where the pur- 
chase money has been refunded, and the claim abandoned, be hereby consi- 
dered as excused from disposition in any way, either by State selections or other- 
wise. The State selections already made will be suspended to await the action 
of Congress. If the contemplated law confirms all entries made by bond fide 
assignees, it will, in all probability, defeat all locations made by State selec- 
tions. In the mean time, it is necessary that all appropriations of the land 
covered by such entries be suspended.” 

The State selections having been suspended on the 9th of March, the State 
patents should not have been issued on the 20th of April, and however mean- 
ingless and inoperative the State patents may be, as they do not divert the title 
of the United States, yet it is probable that Governor Johnson would not have 
directed them to be issued if the United States register and his son and clerk, 
the agent of the applicants, had not withheld from him all knowledge of the 
order of suspension. ‘The bill alluded to in Commissioner Shield’s title, as be- 
ing before Congress, was superseded by the act of August 3d, 1846, entitled, 
“an act providing for the adjustment of the suspended preémption land claims 
in the several States and territories.” By this act, the commissioner of the 
general land office wes “‘ authorized and empowered to determine upon prin- 
ciples of equity and justice, as recognised in courts of equity, and in accord- 
ance with general equitable rules and regulations, to be settled by the secretary 
of the treasury, the attorney general, and commissioner conjointly, consistently 
with such principles, all cases of suspended entries now existing in said land office.” 
Under this act, various reports were made tothe secretary of the treasury, 
by Piper, the then acting commissioner. In him the locators of State scrip had 
a zealous advocate. From these letters it also appears that T'rasimond Lan- 
dry, one of the parties who has made location on Harrison’s land, took an active 
part in the matter; but, nevertheless, the final decision of the secretary, com- 
municated in his letter to the new commissioner, R. M. Young, dated the 25th 
of June, 1847, in which the commissioner and the attorney concurred, were 
adverse to the State locations, and confirmed Harrison’s floats; whereupon 
patents were issued to Harrison, as assignee. It is by no means certain, nor yet 
very probable, that the title of the Houma claimants to the land behind the eighty 
arpents will ultimately prevail. Chancellor Bibb’s decision excited much com- 
ment in Congress. By a resolution of the Senate of December, 10th, 1844, (p. 1 
Houma pamphlet,) he was required to communicate to the Senate all the do- 
cuments relating to the Houma claim, in the possession of the department, and 
his report was communicated to the Senate, on the 13th of January, 1845. 
By a joint resolution of June 20th, 1846, the attorney general was directed to 
examine the evidences of title upon which the Houma claim was based, and 
if, in his opinion, the patents should have issued contrary to law, the president 
was requested to cause proceedings to be instituted on behalf of the United 
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States, and to have the validity of said patents, judicially determined. The 
result of this resolution has been the institution of a suit by the United States, 
in the Circuit Court of the United States, for the Eastern District of Louisiana ; 
the object of which is the avoidance of the patents. If that suit is decided in 
favor of the United States, Harrison’s entries were valid from the beginning. 
The judgment of the district court is clearly based upon erroneous principles. 
It assumes, with Mr. Attorney General Preston, that an entry vests a title 
which cannot be set aside without a judicial proceeding. It denies the power 
of the general land office and of the secretary of the treasury, to reject an entry 
or a location under State scrip. Hence, the court concluded that Harrison’s 
entries being anterior in date, must prevail over those of plaintiff; but, as these 
entries Were not produced, it gave judgment in Harrison’s favor, on a plea of pre- 
scription, and only for those entries, of which he and his predecessors had been 
in possession, for more than ten years, previous to the institution of this suit, 
as shown by the notarial acts inthe record. But, one of these entries, that of 
lot 1, in section 3, township 11, S., range 14 east, appears for the first time in 
the sheriff’s deed to the Citizen’s Bank of September 19th, 1839, and less than 
ten years before the institution of the suit; and for this the court gave judg- 
ment in favor of the plaintiff. The court disregarded the patents altogether ; 
while it admits that if we had produced the entries, the judgment would have 
been entirely in Harrison’s favor. From the judgment the defendant and 
intervenors appealed. The plaintiff also moved for leave to appeal, but filed no 
bond. 

The answer to the reasoning of the district court is obvious. It misconstrues 
entirely the powers of the general land office, and overlooks that the patent, 
and nothing else, constitutes a title emanating from the United States, and that 
until it issues, the control of the land office over entries is unlimited ; subject 
to no authority but that of the secretary of the treasury and the president of 
the United States. The plaintiff exhibits a State location rejected by the com- 
petent authority. He is therefore without any title whatever. That is enough 
to defeat him in a petitory action. It is well settled that a patent cannot be 
attacked but for fraud or error, or want of authority in the party issuing it. 
It is only in such cases, or when both parties have patents, that the courf can 
look behind the patents. In addition to the authorities already cited, we beg 
leave to refer to the case of the United States v. Gratiot, 14 Peters, 526, in 
which the supreme court emphatically says, that the power of Congress over 
the public lands is unlimited. The entries or certificates of purchase were 
given up when we obtained the patents. The existence and date of the entry 
of lot 1, sec. 1, township 11, south range 13, east, if it was necessary to prove it, 
would appear from the report of the commissioner of the general land office to 
the secretary of the treasury. 


The judgment of the court was pronounced by 

Rost, J. This is a petitory action, in which the plaintiff claims several tracts 
of land forming part of a plantation in the actual possession of the defendant. 
There was judgment in favor of the plaintiff fora portion of the land; and the 
defendant appealed. The plaintiff has asked thatthe judgment be amended and 
rendered in his favor agreeably to the prayer of his petition. 

The plaintiff purchased from the State several blank warrants under the 7th 
section of the act of the Legislature, approved on the 25th of March, 1844, 
which authorizes the State register to issue warrants for lands to be granted to 
the State of Louisiana under the 8th section of the act of Congress of the 4th 
September, 1841. These blank warrants were afterwards located by the plain- 
tiff on the lands claimed in the United States’ land office. from which he obtained 
two certificates of location. Patents were subsequently issued for those lands 
by the State under tlie section of the act of 1844, already referred to. This 
action is brought on these patents. 

The defendant’s title must now be considered. By the 2d section of the act 
approved the 29th March, 1830, when two persons had settled upon the same 
quarter section of public land, they were each entitled to one divided half of this 
section, and to a preémption of eighty acres elsewhere in the same land district. 
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The settlers generally retained the land which they occupied, and sold the unlo- 
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cated portion of their preémption right, popularly named a “‘float,” tospeculators y saneanih. 


who selected the land and located the floats on it. 

In 1844, this act was revived to continue in force for two years in favor of 
persons who were settled on the public lands during the year 1833. Under this 
uct, Thomas Barrett and Robert Bell purchased a number of floats, and located 
them on the land in dispute and on adjoining tracts. Those locations were ap- 
proved by the land office at the time they were made; and since the institution of 
this suit patents have issued upon them. In 1836, Barrett sold his undivided 
half of the land to Bell, who established a sugar plantation upon it. The de- 
fendant holds under Bell by a regular chain of conveyances. 

The nature and extent of the powers of Congress over land titles emanating 
from the United ‘States, are too well settled to be considered open questions. 
They are stated as follows by the Supreme Court of the United States : 
‘‘ Congress has the full power to declare the dignity and effect of titles emanating 
from the United States, and the whole legislation of the government in reference 
to the public lands, declares the patent to be the superior and conclusive evidence 
of legal title. Until it issues the fee is in the government, which, by the patent, 
passes to the grantee. Where a patent has not been issued for a part of the 
public lands, a State has no power to declare any title, less than a patent, valid 
against a claim of the United States, or against atitle held under a patent granted 
by the United States.” Wilcox v. Jackson, 13 Peters, 498. Bagnell v. Bro- 
derick, 13 Peters, 436. 

To avoid the effect of these decisions, the plaintiff must establish affirmative- 
ly that, under the actof 1841, the United States were divested of their title by 
the State location in the land office at New Orleans, without the necessity of a 
patent or of any other formality ; and failing in this, he must show that the loca- 
tion amounted to an equitable title, and that the patents of the defendant were 
issued in violation of law. The section of the act of 1841, on which he relies, 
is in these words: ‘There shall be granted (to each State specified, Louisiana 
being one of them,) five hundred thousand acres of land for the purposes of 
internal improvement. The selection in all the said States to be made within 
their limits respectively, in such manner as the Legislature shall direct, and 
located in parcels conformably to sectional divisions and subdivisions of not less 
than three hundred and twenty acres in any one location, on any public land, 
except such as is or may be reserved from sale by any law of Congress or pro- 
clamation of the president of the United States; which said locations may be 
made at any time after the lands of the United States in said States shall 
have been surveyed according to existing laws.” 

There is nothing in it which can at all be construed into a surrender of the 
power of the United States to see that the locations were properly made; 
whether the lands selected had previously been surveyed; whether they were 
reserved from sale or subject to other claims; and whether the selections were 
made in parcels conformably to the sectional divisions and subdivisions, and of not 
less than three hundred and twenty acres in any one location, were questions not 
submitted to the arbitration of the State, and therefore reserved to the secretary 
of the treasury. 

We have been referred, in argument by the defendant’s counsel, to the letters of 
acting Commissioner Piper, found in the record. He states the practice of the 
land department under the act of 1841, to be as follows: ‘‘The State is autho- 
rised under the law to make certain locations, and it is with the State authority, 
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and not with the purchaser, that this office has to treat. If the State selects a 
tract of Jand, and it is rejected, the cause of its rejection is communicated and 
the State has no further control over it. If it be approved, the approval is com- 
municated and the State can dispose of it in'such manner as it may think best. 
But if the State disposes of a tract of land before its approval, and the selection 
is rejected, the purchaser has to look to the State for redress, and not to the 
general government.” We believe those regulations to be in accordance with 
the act of Congress. 

It is not necessary to determine, in this case, the force and effect of the State 
patents; but it is obvious that they should not have issued before the locetion 
was approved by the secretary of the treasury. Those patents bear date the 
20th April, 1846. Onthe 9th March preceding, the commissioner of the gene- 
ral land office had written to the register and receiver at New Orleans, as fol- 
lows: **As Congress has taken the snbject of the floating preémption entries 
arising from preémption settlements within the limits of the Houmas private 
claim into consideration, and is about to confirm them in the hands of bond fide 
assignees, I deem it proper, in order to prevent future inconvenience to direct 
that all the land embraced by such entries, except as to those where the pur- 
chase money has been refunded and the claim abandoned, be hereby considered 
as excused from disposition in any way, either by State selection or otherwise. 
The State selections already made will be suspended to await the action of 
Congress. If the contemplated law confirms all entries in the hands of bond 
fide assignees, it will, in all probability, defeat all locations made by State selec- 
tions. In the mean time, it is necessary that all appropriations of the land 
covered by such entries be suspended.” 

The selections made in behalf of the State, so far from having been approved 
were suspended at the time the State patents issued. The governor was not 
apprised of the suspension when he signed them ; and it is shown that he did so 
not because he was convinced of their validity, but in order that the question 
might be judicially determined. 

The acting commissioner of the land office, Mr. Piper, paying no regard to 
the State patents, laid the selections made by the plaintiff before Mr. Secretary 
Walker for his approval, on the 28th of Jannary, 1847. Mr. Walker took the 
matter under advisement. On the 24th February following, at the request of 
Mr. Johnson, a senator from Louisiana, the commissioner referred to his deci- 


’ sion, the conflicting claims of the preémption entries and of the State locations, 


which form the subject of this controversy. The decision of the secretary of 


’ the treasury is contained in the following letter to the commissioner, bearing 


date the 28th of June, 1847: ‘Sir, In reply to your communication of the 24th 
of February last, with respect to conflicting claims to land under floats in Louisi- 
ana and selections made by that State, I would state that I propose to approve 
the locations made under the floating claims held by the actual settlers and im- 
proved by them, in preference to the State locations made subsequently and 
covering those improvements.” 

It appears, then, that the State locations have been disallowed by the proper 
authority and that the floating claims on which the patents of the defendant rest, 
have been preferred to them. 

We have been referred in the brief to the cases of Brown’s Lessee v. Cle- 
ments, 3d Howard, 575, and Levy v. T’hompson, 4th Howard, 19. In these cases 
Congress had sold the land and the purchasers had complied with all the formal- 
ities required and obtained patent certificates. The Supreme Court of the 
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United States held, that if there was no error or fraud in the issuing of the 
‘certificates, they formed a valid title, and Congress had no right to refuse patents. 
But in this case the United States have not sold the land; they have merely 
agreed to give it to the State, when the location of it is finally approved by the 
land department; and until thatapproval is had, they have nothing to do with the 
contracts which the State has entered into with individuals in relation to it. 

We are of opinion that the State location and the warrants issued upon it by 
the land office at New Orleans, did not divest the United States of their title. 

The only question remaining is, whether the patents of the defendant issued 
contrary to law. For if they did not, under the decisions in 13 Peters referred 
to, the plaintiff has not such an equitable title as will support a petitory action. 
It is doubtful whether he could have such a title under any circumstances. It 
is necessary to a proper understanding of this part of the case that we should 
advert to the facts upon which it rests. 

The mother claims, from which the floats of Bell and Barrett were derived, 
are within the boundaries of the Houmas claim. This claim, as originally filed 
for confirmation with the board of commissioners, is represented as extending 
from the Mississippi river to the Amite, between widely diverging side lines. It 
was confirmed by the board, and also by an act of Congress passed in 1814. But 
in 1829, Mr. Graham, then commissioner of the general land office, construed 
the confirmation as recognizing simply the validity of the grant, and leaving 
Congress to determine the extent confirmed, he ordered the claim to be surveyed 
with a depth of one and a half leagues, and instructed the register and receiver 
at New Orleans to treat all beyond that depth as public land, subject to settle- 
ment and entry. In consequence of this decision, which remained undisturbed 
until 1836, a great many settlements were made in the rear of the survey, and 
amongst others those in which the defendant’s title originated. 

In 1836, a subsequent commissioner of the general land office directed the 
register and receiver at New Orleans to withhold from sale all the lands within 
the claimed limits of the Houmas grant; in 1840, Mr. Woodbury, then secre- 
tary of the treasury, directed the land office to take no further step in relation to 
the Houmas claim itself, until Congress should have further opportunity for 
legislative action ; and in 1841, the register at New Orleans was directed not to 
issue a patent certificate upon it. That certificate was issued by his successor, 
notwithstanding the prohibition. Mr. Spencer, the next secretary of the trea- 
sury, states officially that the patent certificate had been issued, not only without 
authority, but against the express instructions of the commissioner of the gene- 
ral land office, and that a knowledge of the erroneous and unauthorized issues is 
believed to have been brought home to the holders. 

When Mr. Spencer was superceded by Mr. Bibb in the department of the 
treasury, a radical change took place in the policy of the department. The new 
secretary wrote out an elaborate decision in favor of the Houmas claim; ap- 
proved the issuing the patent certificates and directed the patents to be issued : 
which was accordingly done. 

In 1844, the acting commissioner wrote to the register at New Orleans, that 
in consequence of this decision another private claim included within the limits 
of the Houmas grant had been cancelled ; and stated that all such entries were 
necessarily void. The letter goes on to say: ‘I take this occasion to advise you 
of the determination of the Houmas claim, in order not only that you may be 
enabled promptly to dispose of any claims which may hereafter be made for any 
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of the land within its limits, but also that the parties who are interested in en- 
tries already made may be advised by you that those entries have been cancelled, 
and that the purchase money will be refunded to them upon proper application.”» 
No notice was given to the defendant, and he remained in possession of the land. 

In 1845, the register at New Orleans wrote to the commissioner that an 
enquiry had been made by the locating agents of the State, whether the land in 
controversy could be taken up, under theact of 1841, or whether the State was 
excluded, as well as preémptors, from acquiring a title to these lands by the act 
of Congress of the 26th August, 1842. The reply was, that the cancelled en- 
tries were public lands, and could, as such, be entered by the State. The loca- 
tion was accordingly made. 

As soon as the defendant was apprised of these proceedings, he filed a caveat 
in the State land office. Soon after, the commissioner of the general land office 
wrote to the chairman of the committee of private land claims in the House 
of Representatives, on the subject of the floats arising from the claims within 
the Houmas grant, viewing them as not cancelled, and recommending that they 
should be confirmed in the hands of bond fide holders; he also addressed to the 
register and receiver at New Orleans the letter already mentioned, directing 
those officers to suspend all appropriations of the land covered by those claims. 

On the 3d of August, 1846, and in the session of Congress pending which the 
floats on the Houmas claims had been recommended for confirmation, an act was 
passed entitled ‘‘an act providing for the adjustment of all the suspended preémp- 
tion land claims in the several States and Territories.” It is under that act that 
the patents of the defendant were issued. 

The plaintiff now contends, that the entries under which the defendant claims, 
were not suspended entries, within the meaning of that act; that they were 
made in violation of law upon lands not subject to entry, and therefore absolutely 
void from the beginning; that the entries being void, the floating claims of which 
they were the basis fell with them; and that the patents of the defendant were 
issued in violation of the proviso found in the act of Congress of the 3d March, 
1811; that the department, whose special duty it was to pass upon the entries, 
had officially declared them to be void, and that the special tribunal created by 
the act of 1846, was without jurisdiction to recognise their validity. 

We are not prepared to concede that the entries were originally made in vio- 
lation of law. The proviso inthe act of 1811 is, that until the final decision of 
Congress thereon, no tract of land shall be offered for sale, the claim to which 
has been in due time, and according to law, presented to the recorder of land 
titles in the district of Louisiana, &c. \ It is true that the Houmas claim had 
been thus presented. But the plaintiff admits that it was acted upon and con- 
firmed by the act of the 18th of March, 1814. This confirmation satisfied the 
proviso of the act of 1811. 

Congress, by the act of 1814, limited the grant to the number of acres con. 
tained in one league square, and as no further claim appears te have been made 
by the grantees during the twenty-two years which followed its passage, Mr. 
Commissioner Graham was justified in considering the decision of Congress as 
final upon the whole claim, and the lands not confirmed as public lands. 

It is not pretended that the mother claims, out of which those of the defend- 
ant arose, were included within the extent confirmed. We are therefore of 
opinion that they were not originally illegal. 

We cannot view the letter of the commissioner informing the register and 
receiver at New Orleans in 1844, that the entries made on the Houmas grant 
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were cancelled and his opinion that the land was subject to entry by the State, 
in the light of a judgment binding upon any body. He had no authority to 
make such a decree. In the alienation of the public domain, where there are 
no conflicting claims to be determined, the officers of the land office exercise a 
portion of the administrative power of government; their decision against a claim 
is nothing more than a refusal to recognise it, and does not prevent the claimant 
from renewing it at any subsequent time. The defendant never was notified as 
directed by the letter of the commissioner, but remained in possession and con- 
tinued to urge his claim till he succeeded in having it recognized. Notwithstand- 
ing the decision of the commissioner in this case, it is clear that his successor, 
Judge Shields, considered the claim as still in existence in 1846, when he di- 
rected the State entries adverse to it to be suspended. 

Mr. Secretary Walker also viewed it as an existing and suspended claim, 
when he proposed to approve it in preference to the State locations. 

From the evidence in the record the inference is irresistible, that the act of 
1846 was passed to meet this very class of cases; and there is nothing in the 
wording of it which limits the general import of the preamble. The first section 
provides that the commissioner of the general land office be, and he is hereby 
authorised and empowered to determine upon principles of equity and justice, 
and in accordance with general equitable rules and regulations, to be settled by 
the secretary of the treasury, the attorney general and commissioner, conjointly, 
consistently with such principles, all cases of suspended entries now existing in 
said land office, and to adjudge in what cases patents shall issue on the same. 
That section contains the following proviso: ‘* Provided, however, that such 
adjudications shall be made within two years from the passage of this act, and 
be first approved by the secretary of the treasury and the attorney general, and 
shall only operate to divest the United States of the title to the land embraced 
by such entries, without prejudice to the rights of conflicting claimants.” 

The patents of the defendant have issued in strict conformity with the re- 
quirements of this section ; and we are of opinion that he has the better title. 

We have been induced to spend an unusual length of time in the investigation 
of this case, on account of the earnestness with which the claim of the plaintiff 
has been pressed upon us. We believe the decision to be correct; but suppo- 
sing the case to be doubtful, and nothing more can be pretended, the doubt must 
inure to the benefit of the defendant. 

It is therefore ordered that the judgment in this case be reversed, and that 
there be judgment in favor of the defendant for the land in controversy, with 
costs in both courts. 





Tue State or Lovurstana v. N. H. Hackett. 


Ina contest between two officers, as to which of them is entitled to perform certain duties 
and to receive the fees and emoluments therefor, the plaintiff may lay his damages at a 
sum over three hundred dollars; and the Supreme Court will take jurisdiction of the 
appeal. Prieur and Labatut v. Commercial Bank, 7 L. R. 509, affirmed. 

On the 16th of March, 1848, an act was approved entitled an act “to regulate and define the 
fees to be paid by owners of runaway slaves for the taking up and confinement of the 
same,” &c. Under this act the custody and management of runaway slaves were changed 
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from the previously existing laws : Held by the court, that all that part of the act making 
a change in these respects was in violation of art. 118 of the State Constitution, and con- 
sequently null. 

The intention of art. 118 of the Constitution was to muke it obligatory on the Legislature to 
state the object of every law in its title according tothe understanding of reasonable men. 
An act to regulate and define fees appears to exclude the general and sweeping object of 
the statute of 16th of March, 1848. 


PPEAL by defendant from the Fourth District Court of New Orleans. 
Strawbridge, J. 

This was an application for a mandamus upon the relation of John L. Lewis, 
the sheriff of the parish of Orleans, against the defendant who was keeper of 
the workhouse of the Municipality No. Two. 

Grymes and C. S. Rees, for relator. Hunt and Carter, for defendant. 

The opinion of the court was pronounced by 

Eustis, C. J. The petition in this case is in the name of John L. Lewis, 
the sheriff of the parish of Orleans, averring, that he is by virtue of his office 
the keeper of the prison of said parish, and is entitled by virtue thereof to the 
custody of all slaves, runaway and apprehended within said parish, and of all 
free persons of color who may come within said parish with intent to reside in 
the State contrary to the statutes, and also of all free persons of color coming as 
mariners to the port of New Orleans, and to receive the fees and emoluments 
appertaining by law to said office; that the defendant takes upon himself to exer- 
cise the office of keeper of said parish prison, to the exclusion and injury of the 
petitioner in this; that he receives into his custody runaway slaves and free per- 
sons of color, and receives from them and their owners, the fees and perquisites 
of said office; that he has confined divers free persons of color and runaway 
slaves, a list of whichis appended; that he has demanded said prisoners of the 
defendant, who has refused to deliver them ; and, by reason thereof, he is pre- 
vented from performing the duties imposed on him, as aforesaid, by the laws of 
the State, and made liable to the penalties thereof. He prays for a writ of 
mandamus, commanding the delivery of the prisoners into his custody, with the 
papers relating to their commitment, and that the defendant be prohibited from 
receiving other runaway slaves or free persons of color into his custody, &c. 

The defendant contested the right of the plaintiff to the custody of the par- 
ties mentioned in the petition, and alleged, that by law, the Second Municipality 
had the sole and exclusive right to the custody of said persons, and to all fees 
arising from said custody, and that the defendant was gaoler of the said munici- 


_ pality, and retained the custody of said persons by its authority. There was 


judgment in the district court, by which it was decreed that the prisoners named 
in the list annexed to the petition, and all others, runaways and free persons of 
color residing without permission in the State, or there coming by sea, be deliv- 
ered to the sheriff, with the necessary documents, books and papers to them 
relating, and that the defendant Hackett be perpetually prohibited from receiving 
such persons as aforesaid in future. The defendant has appealed. 

Appended to the petition of appeal is an affidavit that the matter in contro- 
versy in this suit amounts to the sum of one thousand dollars. Under the 
authority of the case of Prieur and Lubatut v. The President and Directors of 
the Commercial Bank of New Orleans, 7 L. R., 509, this court has jurisdiction 
to examine and decide this case, as we consider it, in point of fact, a controversy 
concerning the fees and emoluments resulting from the custody of prisoners of 
the character mentioned. 
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The correctness of the judgment of the district court is not contested, except 
so far as it relates to runaway slaves; the inquiry then is as to the custody of 
this class of prisoners, whether it rightfully belongs to the sheriff of the parish 
of Orleans, as keeper of the parish prison, or to the Second Municipality, the 
real party defendant in this suit. 

It is admitted on behalf of the relator that by the act of 1806, slaves arrested 
within the city were to be disposed of as directed by the mayor and city council; 
and that on the division of the city, the control of this class of prisoners was 
reserved to the several municipalities. But it is contended, that by an act of 
the Legislature of the year 1848, this right on the part of municipalities has 
been taken away, and vested in the sheriff of the parish of Orleans. Previous 
to this act, the statutes on that subject provided fully for the discovery, arrest 
and custody of runaway slaves; depots were established at different points in 
the State, and certain municipal corporations were authorized to employ the 
said slaves at Jabor, on their public works. ‘They formed a system of police for 
this class of prisoners. The law, which it is contended changes this system 
and makes the prison of each parish the sole place of custody of runaway slaves, 
was passed*on the 16th of March, 1848, it is entitled an act ‘‘To regulate and 
define the fees to be paid by owners of runaway slaves for the taking up and 
confintment of the same,” &c. 

It is contended that this act is unconstitutional : it being in conflict with the 
118th article of the Constitution, which provides that ‘* every law passed by the 
Legislature shall embrace but one object, and that shall be expressed in the 
title.” 

This statute, purporting to regulate and define the fees to be paid for the ar- 
rest and confinement of slaves, in its first section provides, that every person 
taking up a runaway slave, shall immediately convey the same before the nearest 
justice of the peace, who shall either commit said slave to the parish prison, or 
send him to the owner, employer or overseer, if known ; who shall pay the 
person taking him up, the rates hereafter specified, to wit, &c. 

Thus we see, that by making the parish prison the place of custody for run- 
away slaves, the legislation on this subject, which dates as far back as 1806, is 
completely and radically changed. In the 5th section of this statute, it is made 
expressly applicable to all incorporated towns and cities. This being the effect 
of the statute, what other object can be attributed to it, under a serious and 
sound construction? The object of this law, then, was to make a new provi- 
sion for the custody and security of runaway slaves, to which the fees for their 
caption and support were infinitely subordinate. We are not disposed to inter- 
pret the title of a law under the Constitution, in any strict or technical sense, 
but we think it must be admitted that the object of the 118th art. of the Con- 
stitution was to make it obligatory on the Legislature to state the object of every 
aw in its title, according to the understanding of reasonable men. Had the 
title of this act been generally for the arrest and custody of runaway slaves, 
every thing germain to that object would be fairly included under such a title ; 
but the difficulty is, that the provision of this statute to regulate and define fees, 
appears to exclude the general and sweeping object of the statute itself. Who, 
for instance, in examining our statutes, passed in obedience to the provisions of 
our Constitution, could reasonably suppose that a law of this extensive and im- 
portant operation, relating to this description of property, would be found under 
the title of this act? Or, when the act was called up by its title in the Legisla- 
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ture, what member, unless he had heard the whole act read, could have any 
idea of its contents? We are bound to consider the letters “‘e ¢c” in an act, as 
having no meaning under our Constitution. 

It is true, that the art. 118 is, in its terms declaratory, and not prohibitory; but 
we consider its force is not the less on that account. As we stated in the case of 
Walker v. Caldwell, 4th Ann. 297, for the purpose of preventing future abuses 
in legislation, the Constitution has established its forms ; and we believe their 
observance is imperative or every branch of the government, as much so as any 
other provisions of the Constitution. Those who are aware of the abuses that 
existed, were united in opinion as to the absolute necessity of preventing their 
recurrence. Itis idle to expect obedience to laws unless they are plain, simple 
and easy to be understood. A provision, hidden under a mass of verbiage of a 
statute relating to an object entirely different, is almost necessarily inoperative ; 
unless among the few whose business it is to read statutes. To require the 
object of a law to be expressed in its title, with a reasonable degree of definite- 
ness, is but an act of justice to those who are called upon to obey it. However 
averse we may be to the exercise of this delicate power of declaring laws un- 
constitutional, we cannot consider this act, so far as it purports to change the 
laws concerning the custody of runaway slaves, as constitutional. 

If the title of this act be held to express its object, in the sense of the Consti- 
tution, the article 118 remains to all intents and purposes a dead letter. 

In deciding that the portion of the law under which the sheriff claims is un- 

constitutional, we are not to be considered as saying that those portions of the 
statute which are covered by the title, are unconstitutional; the decision of this 
latter point not being necessary. 
. It is therefore decreed, that that portion of the judgment of the district court 
decreeing the delivery of certain slaves to the sheriff of the parish of Orleans, 
and prohibiting the said defendant from receiving that class of persons into cus- 
tody, be reversed, and that the application of the plaintiff therefor be dismissed ; 
the appellee paying the costs of this appeal. 





Hers of Duverce v. SaLTER and Marcy. 


The act approved the 16th of March, 1848, entitled “ An act to give jurisdiction to the District 
Courts of New Orleans over causes arising under the act of 3d of March, 1819 respecting 
landlords and tenants,” is unconstitutional; the title not being in conformity with the Arti- 
cles 118, 119, of the State constitution. 


PPEAL by defendants from the Fourth District Court of New Orleans, 
Strawbridge, J. Benjamin and Micou, for appellees. Grymes and G. 
Schmidt, for appellants. The judgment of the court was pronounced by 
Eustis, C. J. The plaintiffs, who are the owners of a lot of land on the op- 
posite side of the river situate between the public road and the river, leased the 
same to the defendants. The object of the present suit is to obtain possession 
of said lot and certain adjoining premises of the plaintiffs, upon which the de- 
fendants are alleged to have intruded, having been sub-tenants of their (the 
plaintiffs’) lessee. The plaintiffs in their petition expressly confine their action 
to the remedy granted by law in favor of lessors to enable them to recover pos- 
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session of Jeased premises at the expiration of the term for which they have 
been leased. They pray that in compliance with the acts of the 3d of March, 
1819, and of the 16th March, 1848, the defendants be cited and ordered to an- 
swer their petition within three days ; and that after summary proceedings had 
they may have judgment decreeing to them the immediate delivery of the pro- 
perty leased by them to the defendants, and of that occupied by the latter as the 
sub-tenants of the plaintiffs’ lessee. The petition concludes with a prayer for 
general relief. 

The petition was filed on the 17th of May, 1849, and was served on the 2ist 
following. 

On the 24th May the defendants filed an answer, premised by a peremptory 
exception to the plaintiffs’ action, that the court could not take and maintain cog- 
nizance of the same ; and that the plaintiffs were not authorized to proceed under 
the act of the 16th March, 1848, entitled ** An act to give jurisdiction to the 
District Courts of New Orleans over causes arising under the act of March 3d, 
1819, respecting landlords and tenants,” by virtue of which the plaintiffs are 
proceeding in the present suit, because they the said defendants aver that said 
act is null, -void and of no effect, being contrary to the provisions of the 118th 
article of the Constitution of the State. 

Special matters of defence are also set up in the answer. 

The cause was fixed for trial on the 28th of May for the 4th of June ensuing. 
It was tried on that day and the 6th, and was determined on the 7th June. 


The district judge decided this exception against the defendants and gave the 


plaintiffs judgment on the merits. From this judgment the defendants have ap- 
pealed. The constitutionality of the act, under which the summary proceed- 
ings have been conducted, has been argued fully at bar. It is in these words : 

‘An act to give jurisdiction to the District Courts of New Orleans over 
causes arising under the act of 3d March, 1819, respecting landlords and tenants. 
Section 1. Be it enacted by the Senate and House of Representatives of the 
State of Louisiana, in general assembly convened, that the 4th and 5th sections 
of the act entitled ‘ An act to amend the several acts heretofore passed to or- 
ganize and regulate the practice of the city court of New Orleans, and for other 
purposes,’ approved March 10th, 1838, be and the same hereby are repealed.” 

“Section 2. And be it further enacted, &c.: That whenever the monthly 
rent paid by a tenant, or the lease which he shall allege to hold, shall be found 
to exceed one hundred dollars, then the said tenant, if sued under the act of 
3d March, 1819, shall be cited before any of the district courts of New Or- 
leans; provided that the defendant shall be summoned, in the manner provided 
for by said act, to answer within three days.” 

‘‘Section 3. That no recess or adjournment of the district courts shall affect 
the cases arising under said act of 3d March, 1819, that the said cases shall be 
tried summarily and by preference, at all times, after three days’ notice, given 
by either party or to his attorney on record; and that no appeal shall suspend 
execution unless the defendant has filed a special defence, supported by his oath 
that all the facts contained in his answer are true and correct. and entitle him to 
retain possession of the premises.” 

The first section purports to repeal the 4th and 5th sections of an act of 1838 
recited therein. 

The fourth section of that act gave the presiding judge of the late City Court 
of New Orleans, exclusively of the justices of the peace and associate justices 
of said court, jurisdiction over suits of landlords for the possession of leased pro- 
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perty, when the matter in dispyte exceeded the sum of three hundred dollars, 
and authorized an appeal to the Supreme Court in such cases. 

The fifth section provides that no appeal should stay execution unless bond 
should be given to secure damages, &c. There are some other provisions which 
it is not material to consider. 

Both of these sections were virtually repealed by the abolition of the city 
eourt under the judicial system of the present Constitution. That instrument 
vested the judicial power of the State in a Supreme Court, the District Courts and 
in Justices of the Peace. It gave the district courts original jurisdiction in all 
civil cases when the amount in dispute exceeds fifty dollars. In criminal cases 
and matters connected with successions their jurisdiction is unlimited. - So that, 
without the act under consideration, it would seem the district courts of New 
Orleans would have jurisdiction over cases between landlord and tenant, as vir- 
tually as with it. 

The title to the act giving jurisdiction, &c., merely recites the effect of the 
‘Constitution itself and so far as the statute carried out this effect it must be con- 
sidered as expressing its object. But under our view of this statute the material 
parts of it are not matters of jurisdiction in any sense ; they are matters of pro- 
cedure, deeply affecting the privileges of litigants. The exclusion of this class 
of cases arising between landlord and tenant from the ordinary rules which re- 
gulate judicial proceedings, and subjecting them to the stringent and summary 
action prescribed by the act, may be necessary and politic, and we are far from 
drawing in question the wisdom or policy of the enactment. But we think it 
aught not to be left under a title which gives no direction or clue to its existence. 

To give jurisdiction to a court is to confer the power of applying the laws ju- 
dicially. By this act new provisions of law are enacted, the former laws are 
changed and the rights of parties, standing towards each other in a particular re- 
lation, are materially affected, and those of one party are materially abridged. 

On the authority of the cases of Walker v. Caldwell, et al., 4th Ann. 297, 
and of the State v. Hackett, just decided, in which the views of this court on 
the articles 118 and 119 of the Constitution are freely given, we are unable to 
maintain the constitutionality of the act under consideration. 

The article 118 provides that every law enacted by the Legislature shall em- 
brace but one object and that shall be expressed in its title. The object of the 
act in question was to subject tenants to stringent, summary and unusual pro- 
ceedings, and that object is not expressed in the title; nor is there any thing in the 
title which gives an intimation of the contents of the act. If the validity of this 
act be maintained, the provisions of the Constitution which guarantee the forms 
of our future legislation are to all intents and purposes without force or effect. 

The judgment of the district court is therefore reversed, and the plaintiffs” 
petition dismissed, with cost in both courts. 

Suwett, J., dissenting. In the consideration of the constitutional questiom 
presented in this cause, two propositions may, I think, be safely assumed, 
namely: that no legislative act of a State should be pronounced unconstitutional, 
unless that unconstitutionality be clear and beyond all reasonable doubt; and 
that where portions of a law conflict with the constitution, but a part is valid, 
the latter will be sustained if it can be separated from that which is uncon- 
stitutional. 

I may concede, therefore, for the purpose of the present enquiry, that the 
first section of the act in question (or a portion of it) is unconstitutional, be- 
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cause its provisions are not comprehended by any reasonable intendment of the 
title, which enunciates the object of the act. 

Striking this section, which is susceptible of separation, out of the actand 
leaving only the second and third sections, let us enquire whether it is clear and 
beyond reasonable doubt that they are not comprehended within the object 
expressed in the title. These two sections provide that the District Courts of 
New Orleans shall have jurisdiction of causes arising under the act of 3d 
March, 1819, respecting landlords and tenants in cases over $100; 2d. That 
the proceedings shall be summary; 3d. That the courts shall be always open 
for their hearing; 4th. That there shall be no suspensive appeal from their de- 
crees except upon affidavit of merits. 

Now, the object of the act as expressed in the title, was “ to give jurisdiction 
to the District Courts of New Orleans, over causes arising under the act of third 
March, 1819, respecting landlords and tenants.”” What is the meaning of the 
‘expression, ‘‘ to give jurisdiction ?” Is it beyond all reasonable doubt insufficient 
to embrace the provisions we have stated ? 

In the case of The United States v. Aredondo, 6 Peters, 691, we are told 
that jurisdiction is ‘the power to hear and determine a cause.’ Let us then 
substitute these expressions in the title of the act, and it will read, An act to 
give the District Courts of New Orleans “ power to hear and determine causes 
arising under the act of 3d March, 1819, respecting landlords. and tenants.” 
Now, to confer a power to hear summarily, is to confer a power to hear; to 
confer a power to determine summarily, is to confer a power to determine. The 
only difference, therefore, in this respect between the title of the act and the 
body of it is, that the one announces an intention to confer a power, and the 
other in granting the power specifies the particular nature of the power so con- 
ferred. It seems to me, that thus far there is nething unconstitutional, unless 
we interpret the intention of the framers of the Constitution to have been, that 
the title of an act should be an index, not merely of the subject, but of the 
details of that subject. 

But again, let-us take another definition of the term jurisdiction from a 
respectable author, and apply it in a liberal sense to another provision of this 
Statute, namely, that which regulates the subject of the execution and appeal. 
Mr. Bouvier defines jurisdiction as follows: ‘‘ A power constitutionally con- 
ferred upon a judge or magistrate to take cognizance of and decide causes 
according to law, and to carry his sentence into execution.” Here, the power 
to carry into execution is properly associated with the power to hear and decide ; 
and this power is considered as embraced within a grant of jurisdiction, as 
without it the grant would be inoperative and futile. Applying this definition, 
as we did that of Mr. Justice Baldwin, by substituting its terms for the word 
jurisdiction in the title of this act, and we arrive at a similar conclusion, to wit, 
that the title of the act announces the intention of the law-giver to confer on 
the District Courts of New Orleans power to take cognizance of causes between 
landlord and tenant, to decide them, and to carry their decisions into execution ; 
that the provisions of the law specify the particular nature of the powers so 
conferred, and in doing so, fall constitutionally within the reasonable scope and 
intendment of the title. 

I entertain the same view with regard to the provisions, that the courts 
should be always open for the hearing of such causes. It was germain to the 
object of the act (which was to grant power to hear and decide certain causes, 
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and execute such decisions,) to say that those courts should not only hear such 
causes, but be at all times ready to hear them. 

While I esteem it to be my inevitable duty to give force and effect to the 
article of the Constitution, it is also my duty to search out, as far as I can, its 
fair and reasonable intendment ; to construe the action of the Legislature under 
it in a_liberal sense, and not to frustrate that action, unless its repugnance to 
the Constitution be brought home to my mind beyond a reasonable doubt. 
While the salutary intention of the Constitution should be fairly and substan- 
tially carried out, it seems to me it should not be interpreted by the judiciary 
with a rigor so strict that it might defeat the power to legislate, which was granted 
by the same instrument to the proper department of the Government. 

I therefore do not concur in the decree rendered in this case. 





J. B. Dotuioiz, f. m. c. »» Coartes WHITE. 


The only issue which a slave who sues for his freedom can make, is that of “ Liber vel non.” 
He has no right to contest the title by which the defendant asserts dominion over him. 

No one can emancipate a slave before he is thirty years of age. C.C. 185; Act 8th of 
March, 1807; Act 3lst of Jauuary, 1827. 


PPEAL by plaintiff from the Fifth District Court of New Orleans, 
Buchanan, J. Grymes and Claiborn, for appellant. The judgment of 
the court was pronounced by 

Eustis, C. J. The plaintiff claims his freedom adversely to Charles White, 
from whose custody and control he seeks to be released. There was a judg- 
ment for the defendant in the district court, from which the plaintiff has 
appealed. 

The plaintiff has no right to contest the title by which the defendant asserts 
dominion over him. The only issue that a slave can make who sues absolutely 
for his freedom is, on the fact of freedom, liber vel non. Berard v. Berard, 9 
L. R. 158. Trudeau's Executor v. Robinette, 4 M. R. 577. Ulzere v. Poey- 
farré, 8 M. R. 158. 

The only case which the evidence adduced can be considered as establishing 
is, that the plaintiff has a right to be emancipated and is a statu liber. He; at 
the time of instituting this suit, to wit, in September, 1848, is declared to be 
under twenty-one years of age. The defendant is alleged in the petition to hold 
his right over the plaintiff from a transfer or sale of his service for the term of 
five years from the 2d December, 1847, which expires long before the plaintiff 
can exercise his right of being emancipated, to wit, at his attaining the age of 
thirty. Code 185. Act of 8th March, 1807. Act of 31st January, 1827. 

There is nothing before us which affects the right of the defendant to the 
service of the plaintiff for the term for which he has purchased him; nor is he 
the proper party with whom the plaintiff’s right to be emancipated must be liti- 
gated and determined. 

The judgment of the district court is therefore affirmed, with costs.* 





*King, Justice, having resigned his seat on the Supreme Court bench, the court was 
of but three judges, until J. 7’. Preston took his seat as his successor. 
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P. and L. Couurins v. L. A. PELLERIN. 


A contract of sale in which there is a stipulation, that the vendor may redeem the property 
by returning the price within a certain time, where the vendor remains in possession of 
the property and the price is inadequate, will be regarded not as a sale with the equity of 
redemption, but merely ag a security for the return of the money paid to the vendee, 
unless sufficient evidence to the contrary be produced. 

The want of delivery of the thing sold by the vendor is a badge of simulation, and deprives 
a contract of the essential characteristics of redeemable sales. 


PPEAL by plaintiff from the Second District Court of New Orleans, Canon, 
A J. Budd and Redmond, for appellant. C. B. Singleton, for appellee. 
The judgment of the court was pronounced by 

Eustis, C. J. The plaintiffs allege themselves to be the owners of two 
hydraulic presses, having purchased them from the defendant on or about the 
1st of May, 1846. They pray that the presses may be delivered to them or, in 
default thereof, that they have judgment for $2250, the value of said presses, 
together with interest in the sum of $1400 from said 1st of May, 1846, and 
on the balance from judicial demand. The presses were sequestered and 
bonded by the defendant. 

These presses were in the cotton press of the defendant, where they have 
remained. It appears that on the day stated, the defendant made a bill of sale 
for the presses for the nominal sum of $1500, on which two payments, amount- 
ing to $1400, were made at different times in the month of April following. 
But on the same day the plaintiffs gave the defendant a counter letter, by which 
it was stated that the bill of sale was given as a collateral security for the sum 
of $1500 loaned him for twelve months from date, which sum, if returned 
within said term, the bill of sale was to be void; otherwise to be absolute and the 
presses to belong to the plaintiffs thereafter. The presses were to remain in the 
defendant’s cotton press for said term of twelve months, and on the default of 
the defendant in returning the money the plaintiffs were to be the owners of 
them, and make such disposition of them as they thought proper. 

Their petition presented a distinct demand for the presses or their value, 
based on an allegation of ownership. And the bill of sale and the counter letter 
in evidence, the district judge considered did not establish the ownership of the 
presses in the plaintiffs, but merely a pledge for the payment of a debt. He dis- 
missed the plaintiffs’ petition, as he considered they had no action for the 
presses or their value, and had mistaken their remedy. The plaintiffs have 
appealed. 

It is clear to us that the contract between the parties was not a sale with 
power of redemption, but merely an hypothecary contract. The sum of fifteen 
hundred dollars, we think the evidence shows, was far less than the value of the 
objects, and the circumstance of the vendor’s remaining in possession, we con- 
sider as a distinctive sign of the real nature of the contract. The want of 
delivery of the thing sold by the vendor, is held by civilians to be a badge of 
simulation, and as depriving the contract of the essential characteristics of a sale. 
Redeemable sales unaccompanied by delivery of the thing sold, of which the 
considerations are inadequate, courts are bound to consider, without sufficient 
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evidence to the contrary, as contracts for which the thing nominally sold stands 


a as security and nothing else. Merlin Rep. verbo Contrat Pignoratif. Troplong 


de la Vente, § 695. 

The contents of the counter letter, we think, authorised the district judge in 
his conclusions on this point. 

The plaintiffs have their remedy for the recovery of their debt, on which no 
decision was rendered by the district judge. Evidence was received relating to 
@ partnership between the plaintiffs and the defendant, which we do not pass 
upon; because the action of the district court, in confining its decision to the issue 
first presented by the plaintiffs’ petition and defendant’s answer, was regular and 
correct: the defective pleading of the defendant to the contrary notwithstanding. 

The judgment of the district court is therefore affirmed, with costs. 





Grorce W. Jounson v. Municrpatity No. One. 


The liability of municipal corporations for the acts of their agents is a general rule of law 
too well settled to be seriously questioned. 


PPEAL by defendant from the Third District Court of New Orleans. 


Kennedy, J. 
The judgment of the district court was as follows: ‘‘ The liability of muni- 


cipal corporations for the acts of their agent is, as a general rule, too well 
settled at this day to be seriously questioned. Thayer v. City of Boston, 19 
Pick. 510. McGaryv. City of Lafayette, 12 Rob. 668. .Chase v. Mayor et al., 
9 L. R., 343, and 3 Hill, 531. It is unnecessary to notice the special limitations 
of the general rule ; the case before the court falls within none of these. In the 
case in 9 L. R. just referred to, the decision turning upon the evidence, was 
in favor of the corporation, but the principle of liability was assumed by the 
court without question ; the court, however, seem to lay down the rule that it 
is for the plaintiff to prove negligence or misconduct, on the part of the agents 
of the corporation. Does the evidence in this case meet the requisition of that 
rule? In my judgment it does. The law makes it the duty of the keeper of 
the police jails of the three municipalities to advertise in French and English 
in the State paper, and in the official gazette of the municipality in which said 


~ jail is situated, once a week during three consecutive months, such slave or 


slaves whose owners are unknown, or reside out of the State of Louisiana, as 
now or hereafter may be detained in their respective jails,” &c. Act of 10th 
March, 1845, p. 77. This duty was not performed by the keeper of the jail. 
It is also in proof that the plaintiff’s agent called at the jail and made enquiries 
for the negro, and was turned away with the reply, that ‘* he was not there ;” 
the result would probably have been the seme, when he called the second time, 
if it had not occurred to him to ask leave to enter and examine all the slaves 
confined in the jail. It is further in proof, that said agent found the negro in 
a very cold room, without a bed, couch, or chair, with nothing but a single 
blanket to lie upon, and so emaciated and feeble as then to be unable to get up 
on his knees without the assistance of another man. Finally, it is in proof, that 
he died a few days after he was removed to his master’s house, notwithstanding 
he received good nursing and medical aid. The defendants’ witness declare 
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that he was indisposed when he entered the jail, on the 15th of August; they 
do not, however, state what his complaint was. It could have been nothing se- 
rious, for the doctor was not called in to him, until the 29th October, two months 
and a half after his imprisonment; on the other hand, if it was of a serious na- 
ture, it was gross negligence not to have called in the doctor sooner. It was, 
in all probability, neither dysentery nor diarrhea. 

“The physician of the jail tells us, that when he saw the boy for the first 
time, viz., on the 29th October, he was but slightly indisposed, and that on the 
second visit, he could perceive no progress in the disease. Now, taking into 
consideration the prison fare, and the prison treatment and accommodation, and 
the proneness of negroes in general to diarrhea, according to Doctor Turpin’s 
statement, it seems fair to infer, that if the boy had entered the jail with dis- 
ordered bowels, the disease would have made considerable progress, by the 
29th of October, the day when the doctor first saw him and found him only 
slightly indisposed ; since, from a state of slight indisposition on that day, we 
find him reduced, about twenty-one days after, to a state of incurability; for 
we must so presume, as he died, notwithstanding the care he received. 

‘* My opinion ‘on the whole, therefore, is, that the disease was contracted in 
the prison ; that it was aggravated by the prison fare ; and that the circumstances 
in which the patient was found by the witness Bloom, far from favoring a cure, 
were neither fit nor decent for a human being of any color. I think a suffi- 
ciently strong case of omission of duty has been made out against the agents of the 
defendants, to throw on the latter the burthen to prove that the plaintiff has 
not been injured thereby; in other words, that the same results would have 
happened, if the negro had remained in his master’s possession; which certainly 
has not been attempted. 

‘* The plaintiff estimates his slave at nine hundred dollars ; his witnesses adopt a 
higher figure. There is no doubt that his value was seriously diminished by 
his having absconded, and the estimate, both of the plaintiff and his witnesses, 
appear to have been made without reference to that fact. The plaintiff has 
probably claimed all that his slave was worth, under any circumstances. On 
the other hand, the defendant’s witness states, that he has seen runaway negroes 
sold for three hundred dollars. There is no evidence that this negro was a 
runaway in the sense of the law. C. C. art. 2505. 

«The nearest approach to his true value will probably be obtained by the 
difference between the plaintiff’s claim and the price of runaways attested by 
the defendant’s witness. 

“Tt is ordered, adjudged, and decreed, that judgment be entered in favor 
of plaintiff, against Municipality No. One, for the sum of six hundred dollars, 
and costs of suit. 

J. Q. Bradford, for appellee. Preauz, for appellant. 

The judgment of the court was pronounced by 

Eustis, C. J. For the reasons assigned by the judge of the district court, 
it is ordered that the judgment be affirmed, with costs. 





Grorce W. O’Biennis v. Henry Corrt. 


As a general rule the vendor is incompetent on the ground of interest in a suit concerning 
the vendee’s title; but that incompetency may be removed by a proper release. Wherever 
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the release can cover the interest it is sufficient to remove the incompetency of the 
witness. 

Evidence of the acknowledgment of the mother is admissible to establish the filiation of the 
child ; and the declarations of the mother, in relation to the maternity of the child, made 
at a time not suspicious, are admissible in evidence to prove the filiation of the child. C. 
C. 214. 


PPEAL by plaintiff from the Fifth District Court of New Orleans, 
Buchanan, J. Finney, for appellant. Goold, for appellee. The judg- 
ment of the court was pronounced by 

Eustis, C. J. This is an action for the recovery of two slaves. There was 
judgment in the district court for the defendant ; and the plaintiff has appealed. 

On the trial of the cause the plaintiff offered in evidence the depositions of a 
witness, Catherine T'ressel, in support of his title to the slaves ; to the admission 
of which the counsel for the defendant objected, ‘‘on the ground that the witness 
was the transferror of the claim sued on, and incompetent to testify as to the va- 
lidity of said claim,” and that the release offered did not cure the objection as it 
might hereafter appear that there had been fraud on the part of said transferror 
or vendor. The objection was sustained, and the plaintiff took his bill of excep- 
tions, on which the question arising has been argued before us. 

The general rule, that those who are interested in the result of a suit are not 
competent to testify in it; and that a vendor is, on this principle, an incompetent 
witness for his vendee in an action concerning the title, must be conceded. At 
the same time it is equally well settled that the competency of a witness dis- 
qualified by reason of his interest may always be restored by a proper release. 
If the disqualifying interest be a liability to the party offering the witness, it 
may be released by such party. Wherever the release can cover the interest, 
it is sufficient to remove it and render the witness competent. Greenleaf on 
Evidence, § 386, 397, 426, 428. 

The release is full and complete, and was given for the purpose of making the 
deponent a competent witness in the cause. The objection which the defend- 
ant’s counsel has made, that the admission of the testimony of vendors in sup- 
port of the vendee’s title under a release, opens a door for fraud, is not without 
weight. But as the credibility of the witness is a matter left to be determined, 
and the exclusion of such testimony rests exclusively on the interest of the 
witness in the result of the suit, the probability is, that the rule as established 
has been adopted under a correct and sound view of its policy. 

The objection founded on the article 2526 of the code which the counsel has 
taken, we think has no relevency ta the point raised. The objection that the 
release given by the plaintiff would not be binding in the event of fraud in the 
sale made by the witness, is equally applicable to all releases of this class, and 
therefore invalid. 

We think, therefore, the district judge erred in not receiving the depositions 
of the witness, Catherine Tressel. 

In relation to the other bill of exceptions taken by the counsel for the plaintiff, 
we only deem it material to state that, underthe article 214 of the code, evidence 
of the acknowledgement of the mother is admissible to establish the filiation of 
the child and that the declarations of the mother in relation to the maternity of 
the child at a time not suspicious, are admissible in evidence to prove that fact. 

The judgment of the district court is therefore reversed, and the case re- 
manded for further proceedings in accordance with the opinion herein expressed; 
the defendant paying the costs of this appeal. 
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J. D. Finx Executor, v. W. H. Marty, et al. 


Where an executor has been dismissed from office and condemned to pay 20 per cent dama- 
ges, under the act of 13th of March, 1837, upon certain funds which he had not deposited 
in Bank; and an executor subsequently appointed has, in a proceeding against him to ac- 
count for his administration, recovered a judgment for a smaller amount than he had been 
condemned to pay the 20 per cent upon, the per cent is to be calculated on the amount 
found to be due by him in the last suit. 

Where the judgment of the court does not decide certain issues made in the pleadings, it 
will not support the plea of res judicata in relation to the matters embraced in those issues. 


PPEAL by plaintiff from the Second District Court of New Orleans, Canon, 
J. Halsey and Hoffman, for appellant. J. H. Lewis and Roselius, for 
appellee. The judgment of the court was pronounced by 

Eustis, C. J. The plaintiff, who sues as dative executor of the late Sarah 
Baume, has instituted this suit against W. H. Martin and Jesse McHenry, for 
the purpose of having a certain act of sale of property declared null and void, 
and subjecting the property therein described to execution under certain judg- 
ments obtained against him by the succession of Sarah Baume, on the ground 
that the said sale was simulated or made in fraud of creditors. 

The judgment of the court below was in favor of the defendants, on the 
ground that the judgments against Martin had been paid and satisfied by the 
sale of property under previous executions. From this judgment the plaintiff 
has appealed. 

The facts in the case appear to be these. The defendant, W. H. Martin, 
was, with others, the surety on the probate bond given by Thomas Powell, who 
was the dative executor of Sarah Baume. By a judgment of the late court of 
Probates of New Orleans Powell was dismissed from his trust of executor at 
the instance of certain creditors of the succession, and was condemned in solido 
with his sureties to pay for the use of the succession twenty per cent per an- 
num for certain sums of money received by him belonging to said succession, 
but not deposited by him in bank according to law, from the days they were so 
received by him. The sums and the dates are set forth in the judgment, and it 
closes by the words ‘‘ until payment and costs of said petition and proceedings 
thereon.” 

This judgment was rendered under the act of March 13, 1837, requiring 
executors, syndics and other administrators to deposit the amounts collected by 
them in bank as soon as the funds shall come into their hands, under the penal- 
ty of twenty per cent interest per annum on the sums not so deposited. 

A question has been raised on the meaning of the closing part of this judg- 
_ment. The word payment is said to refer exclusively to the twenty per cent 
interest, so that the judgment would be satisfied by payment of the interest due 
at any given time. This construction we think would defeat the purpose of the 
statute itself; the object of which was to insure the deposit of the funds in order 
that they might be applied to the payment of the debts of the succession or 
syndicate. , It would enable the defaulter to retain the principal on paying the 
interest due on the judgment, and drive the creditors to the necessity of obtain- 
ing another judgment against him. We think it obvious that the word payment 
necessarily refers to the sums specified in the judgment in relation to which a 
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default was established ; and that a payment of the whole or any of them stops 
the operation of the penalty of twenty per cent per annum, pro tanto. 

This judgment was rendered on the 21st of September, 1842, and the amount 
on which the interest attached was $7807 87. Buton the 9th March, 1843, the 
present plaintiff, who had succeeded Thomas Powell on his removal from the 
executorship, brought his suit against Powell and his sureties on the probate 
bond and for an account, which resulted in a judgment against Powell and the 
defendent, Martin, one of his sureties, for the penalty of the bond, but to be 
satisfied by the payment of $5056, with interest, which was the only amount 
due by Powell to the succession at that time and so determined by the latter 
judgment. 

A portion of the debt therefore for which the penalty of twenty per cent per 
annum had been adjudged was found to have been paid, or not to have been due 
on the settlement of his accounts. The penalty for not depositing the whole 
amount he remained bound to pay, until he satisfied the whole debt, or on the 
settlement of Powell’s accounts, it was found not to be due to the succession ; 
however on the 9th March, 1843, part of the amount only was due. The debt 
being thus reduced by a decree of the court of probates between the executor 
and Martin, as surety of Powell, it seems clear that the twenty per cent interest 
per annum ceased thereby to attach to the amount thus determined not to be 
due by Powell. Its continuance would be repugnant to all notions of justice. 
The judgment was rendered under a statute, the construction of which repels 
any such extortion. 

We therefore conclude, that after the date of this judgment, to wit, the 9th 
ef March, 1843, the interest of twenty per cent is to be calculated, not on the 
amounts neglected to be deposited, but on the amount established on that day to 
be due the succession, to wit, the sum of $5056. 

It is contended by the counsel for the plaintiff, that the interest of twenty per 
cent continues to run on the original sum for which Powell was held to be in de- 
fault in not depositing, and that the amount cannot be reduced, because it was 
so adjudged in a certain suit instituted by Martin against the plaintiff by a final 
judgment rendered on the 29th November, 1848. 

That was a suit in which Martin obtained an injunction against further pro- 
ceedings on an execution issued on the first judgment. The petition set forth 
grounds for annulling the judgment, and also for its reduction in amount, and this 
very matter of the reduced amount of the second judgment was specifically 
stated as one of the grounds of complaint ; and had the decree been made on the 
matters stated in the petition, thé party might have been precluded by it and his 
case consequently beyond relief. But the fact is otherwise. There is no action 
of the court upon the issues made up in the petition and answer. The latter 
prays that the petition be dismissed, as well as that the injunction be dissolved, 
and Martin and his sureties be condemned in damages under the statute. But 
the decree is confined simply to the giving of damages under the act of 1831, 
and dissolving the injunction. It makes no disposition of the case as it stood and 
stands yet at issue on the record. It does not dismiss the petition, and there is 
nothing in it which gives it the features of a final judgment, which closes forever 
between the parties their matters in dispute. 

The presumption which the law establishes in favor of the res judicata is of 
too grave a character to be recognised as resulting from any litigation in which 
its essential characteristics are not evident and free from all doubt. The looser 
the practice in our courts becomes, the more imposing is the necessity of adhe- 
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ring to those established rules of jurisprudence, which alone can secure a safe 
and efficient administration of justice. This decree purports to have been ren- 
dered after hearing evidence and arguments of counsel, and it may have been 
the intention of the judge to have decided the case; but it is not so written, and 
the decree has not the force and effect of the thing adjudged as to any matters 
which it does not determine. 

The rest of this case is composed of matters of detail and calculation as to the 
amounts made at different times on several executions, and the enquiry is as to 
the unsatisfied amount due the plaintiff on the second judgment. For the 
amount of rents said to have been neglected to be collected by the sheriff of 
property under seizure, as the seizures were valid and not set aside, we think 
the remedy of the defendant Martin, is confined to that officer, and that the 
plaintiff in execution is not liable for them. 

The fact of the simulation of the act of sale mentioned in the petition does 
not appear to have been noticed in the argument of counsel for the defendants. 
We think the evidence fully authorises the liability of the property included in 
it to the defendant Martin’s debts. According to the calculations submitted to 
us, we find the sum of $903 11 to be still due the plaintiff. 

It is therefore decreed, that the judgment of the district court be reversed; and 
it is further decreed, that the sheriff proceed to seize and sell in execution the 
property decribed in the plaintiffs petition, to satisfy the balance due on the 
judgment of March, 1843, and that said balance be fixed atthe sum of $903 11, 
bearing interest at five per cent from the 28th February, 1849; for which, 
together with the costs, the said plaintiff may issue execution and for no other 
sum. It is farther ordered, that the defendants pay costs in both courts. 





Wittman Dean v. Danret CLARKE. 


The Supreme Court has not jurisdiction in an appeal from a jadgment on a reconventional 
demand for twenty-five dollars, although the amount of the plaintiff's claim be over three 
hundred dollars. , 

Where a notary has received money and notes deposited with him as the price of a sale by 
the purchaser, he cannot be compelled to return them unless the vendor be made a party 
to the suit. 


PPEAL by plaintiff from the Distriet Court of the parish of Jefferson, 
Clarke, J. 

This suit was brought by the plaintiff to recover from the defendant, who was 
a notary, money and notes deposited with him as the price of a slave which the 
plaintiff had purchased at a sale made to effect a partition between certain heirs, 
upon the ground that he had in vain demanded a title from the notary, the heirs 
not having signed the act; and further, that the slave had since died of a redhi- 
bitory disease. 

The defendant excepted to the action upon the ground that he was the mere 
depositary and agent of the parties, and that the heirs of the estate were not 
made parties. He further claimed in reconvention twenty-five dollars as 
damages. 

The district judge sustained the exception, and gave judgment in favor of the 
defendant for the demand in reconvention. 

Michel and Burns, for appellant. 
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The judgment of the court was pronounced by 

Sue, J. The judgment for twenty-five dollars upon the reconventional 
demand, does not fall under our jurisdiction. 

The reasons of the district judge for sustaining the exception are satisfactory. 

It is therefore decreed, that the judgment of the district court sustaining the 
exception be affirmed; and that so far as concerns the judgment upon the re- 
conventional demand, the appeal be dismissed; the plaintiff paying the costs of 


the appeal. 
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Grorce W. Campse.t v. Georce A. Borts. 


Where the seller of a slave made known to the buyer that the slave was an habitual rana- 
way, before the sale, the buyer cannot maintain a redhibitory action for that vice, notwith- 
standing the act of sale contained the usual warranty against vices and defects. C. C. 


2488. 
Even where the act of sale of a slave contains a general warranty, parol evidence is admis- 
sible to prove that the seller made known to the buyer certain vices before the sale. 


PPEAL by defendant from the Fifth District Court of New Orleans, 
Buchanan, J. B. B. Lee, for appellee. Goold, for appellant. The 
judgment of the court was pronounced by 

Rost, J. This is a redhibitory action, instituted to rescind the sale of a slave 
sold by the defendant to the plaintiff, on the ground that before and at the time 
of the sale, he was an habitual runaway. 

The defence is, that the plaintiff was informed by the defendant and by other 
persons, before and at the time of the sale, of the vice of which he complains, 
and that, by reason of that knowledge, he cannot maintain his action. 

The district judge considered that the defendant made use of no concealment 
in relation to the vice complained of, and that it was perfectly understood be- 
tween the parties at the time of the sale that the slave was an habitual runaway ; 
but as, notwithstanding this mutual understanding, the usual warranty against 
vices and defects was inserted in the act of sale, he thought himself bound to 
give effect to that warranty to its full extent. He, therefore, gave judgment in 
favor of the plaintiff and adjudged him to pay the defendant the hire of the 
slave during the time he had been in his actual possession. The defendant has 
appealed. 

We are unable to concur in the dpinion of our learned brother. Art. 2498 
C. C. reads as follows: ‘‘ Nor can the buyer institute the redhibitory action on 
account of the latent defects which the seller has declared to him before or at 
the time of the sale. Testimonial proof of this declaration may be received.” 

The only question under that express provision of law is, was the purchaser 
apprised of the vice before or at the time of the sale ; and for the purpose of 
ascertaining that fact parol evidence is admissible, notwithstanding the general 
warranty stipulated in the act of sale. 

The district judge thought that the warranty stipulated must mean something. 
It would have existed by operation of law to the same extent, if no mention had 
been made of it; but it undoubtedly means something; it covered all the redhi- 
bitory vices and defects except those declared by the vendor. 

A witness, in whose office the act of sale was written by the defendant in 
presence of the plaintiff, states, that the plaintiff asked the defendant to insert 
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the clause of warranty. Some discussion ensued, and the defendant told the 
plaintiff that he was buying the slave, knowing all his faults. There was evi- 
dently, says the witness, an understanding between the buyer and seller that 
Dr. Campbell knew that the negro was a runaway. But at his particular re- 
quest the clause of warranty was inserted in the bill of sale. The same fact 
results from other evidence. 

Whatever may have been the motive of the plaintiff in insisting upon the 
clause of warranty, it is manifest that it was not intended by the parties as a 
special warranty against the vice which had been declared. Under no other but 
a special warranty against that vice can the defendant be held liable. Pothier, 
Contrat de Vente, No. 219. 

It is therefore ordered that the judgment in this case be reversed, and that 
there be judgment in favor of the defendant, with costs in both courts. 





T. O. Mevx v. P. B. Martin. 


Where a party uses concealment or remains silent when it was his duty to speak, and 
thereby thinks he has acquired an advantage which he seeks to enforce, he is estopped 
by the line of conduct he has seen fit to pursue from succeeding in such action. 

Freeman v. Savage, 2 Ann. 269, affirmed. 


PPEAL by defendant from the Fifth District Court of New Orleans, 
Buchanan,J. W. C. Micou and Rawle, for appellee. Grima and Le 
Gardeur, for appellant. The judgment of the court was pronounced by 

Rost, J. The late Judge Martin had loaned to the plaintiff, on mortgage, a 
large sum of money. In 1844 he took out an order of seizure and sale, under 
which the property mortgaged was sold and purchased by him; the balance, 
exclusive of interest, remaining due to him after crediting the proceeds of the 
sale, was over $20,000. 

Judge Martin died in 1846, and the defendant took possession of his succes- 
sion as universal legatee and executor. The plaintiff presented no claim against 
the succession ; and on the 10th day of July, 1847, the defendant made, of his 
own free will, and probably to conform to his brother’s wishes, a donution to Mrs. 
Meuz of the balance due him by her husband, and transferred to her all the 
rights, actions, privileges and remedies to which he was entitled as holder of 
the notes of the plaintiff, and as his creditor for the amounts due thereon. The 
plaintiff was a party to this act, authorized his wife to accept the donation, and 
acknowledged notice of the transfer of the notes toher. After the execution 
of the donation, he wrote to the defendant the following letter: “1846. The 
estate of the Hon. F. X. Martin debtor to Dr. Thomas O. Meuz, to profes- 
sional services rendered him and family during the three past years, $1500. 
Dear Sir: The above is the amount of professional services rendered since our 
last settlement of my medical bills, which you will be pleased to settle at your 
earliest convenience. 10th November, 1847. Respectfully yours, Thomas O. 
Meuzr.” 

The defendant refused to pay the amount of this claim, and this action is 
brought to recover it. 

The defendant first excepted to the petition on the ground that the action 
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being instituted on an account, the plaintiff was bound to specify the nature 
and value of his services, and the time when they were rendered ; the plaintiff 
then amended his petition and filed an account showing services rendered Judge 
Martin and his family during seven years ; for the whole of which he claimed 
the compensation stated in the petition. 

In answer to both petitions, the defendant pleaded that the plaintiff could 
only recover for the services of the last three years, and that his claim, if any 
he had, had been extinguished by compensation before the transfer of his notes 
to Mrs. Meux by the defendant. 

The district judge was of opinion that by pleading compensation, the defend- 
ant had admitted the plaintiff's claim to remuneration for services during the 
years 1844, 1845 and 1846, and that the plea of compensation was not tenable, 
because both claims were not equally liquidated and demandable. The account 
filed by the defendant extends over a period of seven years. The district judge 
gave judgment in favor of the plaintiff for the last three years, at the rate of 
$1500 for the whole period. The defendant has appealed; and the plaintiff 
asks that the judgment be amended and rendered in his favor for the amount 
claimed. 

In the case of Carter et al. v. Morse, 8 Martin Rep. 398, the defendant being 


~ gued as endorser of @ promissory note, which came to the hands of the plaintiff 


after its protest, pleaded in compensation an account for professional services 
rendered to the parties who held the note at the time of its protest. The plain- 
tiffs opposed the compensation, alleging that the claim of the defendant was unli- 
quidated. But the court sustained the plea, on the ground that the original 
holders of the note were aware of the existence of the claim, and that it did not 
appear they had ever contested it. So in the present case, Judge Martin was 
aware of the existence of the plaintiff’s claim. It is not pretended that he ever 
contested it; and the plea of compensation filed by the defendant admits its cor- 
rectness. Under the decision in Morse’s case, therefore, compensation took 
place of course, by the mere operation of law, even unknown to the parties be- 
fore the donation to Mrs. Meux. The defendant only gave the rights, actions, 
privileges and remedies to which he was entitled as holder of the plaintiff’s notes, 
and that part of them which had been extinguished by compensation did not 
pass under the transfer, But there is another rule of law equally fatal to the 
plaintiff’s claim. 

The uncommon liberality of the defendant towards the plaintiff and his wife, 
entitles his statements in this matter to great weight; his refusal to pay, shows 
conclusively that if the plaintiff had used no concealment, and presented his claim 
before the act of donation was passed, the amount of it would have been de- 
ducted from his notes. His participation in the act of donation must have 
satisfied the defendant that he had nothing to ask. By remaining silent, when it 
was his undoubted duty to speak, he induced the defendant to act as he did, and 
acquired to himself the advantage which he now seeks to enforce. He is 
estopped by the line of conduct he has seen fit to pursue, and would have lost his 
right of action if the claim had not been extinguished by compensation. Green- 
leaf Evid. No. 27 and notes. Freeman v. Savage et al., 2d Ann. 269. 

It is therefore ordered that the judgment in this case be reversed; and that 
there be judgment in favor of the defendant, with costs in both courts. 
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Leorpotp Bacu v. Paut Cornen et al. 


The testimony of one witness is sufficient to prove that a note which was secured by a 
mortgage upon the property of a married woman, which was given by A., was in fact 
given for the benefit of a firm composed of A. and her husband, and that by the mortgage 
she was security for her husband, and consequently not legally bound. 


PPEAL by plaintiff from the Fifth District Court of New Orleans. 
Buchanan, J. G. Schmidt, for appellant. Graihle, for appellee. 

The judgment of the court was pronounced by 

Rost, J. The plaintiff sues upon a promissory note, subscribed to his order 
by the defendant, Paul Cornen, and alleges that Louis Joseph Coiron, under a 
special power of attorney from his wife, Elizabeth Beauregard, gave to him 
in her name a mortgage on certain slaves belonging to the said Elizabeth to 
secure payment thereof; he prays that Elizabeth Beauregard be cited; that 
he may have judgment upon the note; and that the slaves mortgaged be sold 
to satisfy said judgment. 

The execution of the note and mortgage is not denied. But the defence of 
Mrs. Coiron is, that Cornen and her husband were commercial partners; that 
the note sued upon was given by Cornen for a partnership debt, and that the 
name of her husband was left out of it, for the purpose of giving validity to 
the mortgage ; that she could not be security for a debt of her husband, and 
has derived no benefit from the contract. This defence prevailed in the first 
instance, and the plaintiff appealed. 

The witness Holtzman has testified to the existence of the partnership of 
Cornen and Coiron, and that he acted as general clerk for it during its continu- 
ance. He states that the note of Cornen was given for Rhenish wine, and some 
cash furnished by the plaintiff to Cornen, for the firm; that he was present 
when the note was given, and knows all that he has stated from the books of 
the firm. 

It is contended, in behalf of the plaintiff, that this evidence is insufficient ; 
that primd facie the debt is not that of the firm, and that if Coiron was sued 
upon it, he might defeat the action by showing that he refused to pledge the 
credit of the firm, and that the plaintiff had dealt exclusively upon the credit 
of Cornen ; that the defendant might easily have proved that the debt was due 
by the firm, by producing its books, which were accessible to her, and that as 
she failed to do so, the presumption is, that the evidence would have been un- 
favorable ; that in order to make out her defence, Mrs. Coiron must destroy the 
contract with Cornen, and prove a contract between the plaintiff and Cornen and 
Coiron ; and that as the amount involved in that contract, is over five hundred 
dollars, it cannot be proved by a single witness, without corroborating circum- 
stances. 

It is true that the debt is not primd facie the debt of the firm. But the 
testimony of Holtzman, showing that the consideration of the note was received 
by the firm, made it incumbent upon the plaintiff to show that Coiron was not 
originally responsible for it. The books of the firm could not have been adduced in 
evidence by Mrs. Coiron ; the plaintiff alone had the right to call for them, and 
to show their contents; and, in the language of his counsel, having failed to do 
so, the presumption is, that the evidence would have been unfavorable. 
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We do not assent to the proposition, that the evidence adduced by Mrs. 
Coiron to prove that the consideration of the note was given to the firm, must, 
before it can avail her, be such as would enable the plaintiff to take advantage 
of it, were he to sue Coiron. If, in the attempt to evade the prohibition of the 
law, the plaintiff should have lost his recourse against Coiron, the fault is his 
own, and he must take the consequences. On the issue made, Holtzman was 
competent to prove the fact he has sworn to. What evidence of it might be 
required in a suit between other parties, is a question not before us. 

The judgment is therefore affirmed, with costs. 





Wituram A. WittiaMs v. Rospinson and Ranpo.pa. 


The act of the 4th of May, 1847, establishing an office for the sale of the State Jands at 
Winnsborough, did not auothrize at that office the sale of any lands which had not been 
previously located by the State. 

Where the English and French texts of a law differ, the English text must prevail. 


PPEAL by plaintiff from the Fifth District Court of New Orleans. 
Buchanan, J. Stockton and Sieele, for appellant. M. M. Robinson, for 
appelles. The judgment of the court was pronounced by 

Rost, J. The plaintiff claims to be the owner of a half section of land, under 
a receipt of the receiver of the State lund office established at Winnsborough by 
the act of the 4th of May, 1847, bearing date the 28th February, 1849. 

The defendants set up as their title a purchase of the same land from the 
register of the State land office at New Orleans, under a warrant bearing date 
the 25th December, 1848. 

The judgment was for the defendants in the district court, and the plaintiff 
appealed. 

It is proved that the location of the land in controversy has not yet been approved 
by the secretary of the treasury, and may be rejected; so that the action of the 
court must be limited simply to an adjudication upon the equitable rights of the 
parties to the suit under their purchase. Morancy v. Ford, 2d Ann. 299. 

lt is necessary to state, that in the three years which followed the passage of 
the act of Congress of 1841, giving 500,000 acres of land to the State of Louisi- 
ana, the State authorities had located about one half of the lands given, when, 
in 1844, the Legislature passed an act authorizing the State land office at New 
Orleans to sell warrants for unlocated lands. Under this act the defendants 
purchased their warrant and located the land in controversy. But before this 
location was made, the Winnsborough State land office had been established; 
and the plaintiff contends that, after it went into operation the land office at New 
Orleans had no jurisdiction over the district of country for which it was created, 
and could not sell warrants to be located within that district, and that as the land 
in controversy is within the limits of the Winnsborough district, the title of the 
defendants is null and void. 

In behalf of the defendants it is urged, that the office at Winnsborough was 
established exclusively for the sale of the lands which had been located by the 
State previous to the passage of the act of 1844; that the land office at New 
Orleans had exclusive power in relation to the unlocated lands, and that the 
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sale of unlocated lands to the plaintiff at the Winnsborough land office is a 9 Wutuiams 


nullity. 

On referring to the statute, it appears that the English text restricts the 
power of the Winnsborough land office to the sale of the located lands belonging 
to the State; while the French text invests it with power to sell both located 
and unlocated lands. This is shown to have been an oversight at the time of the 
passage of the act. But if it had not been, the English text must govern; and 
under it unlocated lands could not be acquired at the Winnsborough land office. 

It is therefore ordered that the judgment be reversed. It is further ordered 
that the defendants be adjudged to have acquired the rights of the State to the 
Jand in controversy. It is further ordered that the costs of the district court be 
paid by the plaintiff; those of this appeal to be paid by the appelles. 





Marsa and Ran ett, v. Sore SwiTzERLAND. 


Where sheet iron is stowed in such proximity to salt as to be rusted and injured thereby, the 
vessel is responsible for the damage. 


PPEAL by defendant from the Fourth District Court of New Orleans, 
Strawbridge, J. L. Hunton add Price, for appellees. Goold, for appel- 
lants. The judgment of the court was pronounced by 

Eustis, C. J. The plaintiffs brought their action for $619 60, against the 
master and owners of the ship Switzerland, for damages resulting from the con- 
dition in which a quantity of sheet iron shipped in Liverpool was delivered to 
them in New Orleans. They recovered judgment in the Court of the Fourth 
District of New Orleans, and the defendants have appealed. 

The argument in this court is founded on the insufficiency of the testimony 
adduced by the plaintiff to support their action. The shipment of the iron, its 
condition on arrival and its value at the port of delivery, we think are clearly 
established. The bill of lading is dated Liverpool the 23d December, 1848, and 
the survey on the iron in the plaintiffs’ store was held on the 24th of February 
following. The damage was reported to be caused by salt water and rust, and 
the ship had 360 tons of salt on board. The salt and the sheet iron were separ- 
ated by temporary bulk heads, (which were not water tight,) and were not more 
than a foot apart. We have thus an adequate cause for the injury to the iron. 
The identity of the iron examined with that shipped is sufficiently proved by the 
quantity and the marks. The assessment of the damages according to the 
weight and value is correct. 

The judgment is therefore affirmed, with costs. 
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James Rozps v. Wittiam F. Wacner. 


No sheriff or United States marshal has the right, on an execution in favor of a third person, 
of taking away property on whicb the landlord has a privilege for rent, and selling the 
same, pending an injunction taken out by the landlord, without paying the rent for which 
the privilege exists. 





v. 
Rosinson. 





112 
Ross 


v. 
WAGNER. 


SUPREME COURT OF LOUISIANA, 


Where property on which a landlord has a privilege for rent, has been seized on execution, 
at the suit of a third person, the landlord has two remedies, either by way of third oppo- 
sition, or by injunction. 7 

When the United States marshal has seized property, upon which a landlord has a privilege 
for rent, in a suit by a third person, and the United States Court has no jurisdiction of a 
third opposition of the case, on account of the citizenship of the parties, the landlord may 
proceed against the marshal in the State courts. \ 


PPEAL by defendant from the Third District Court of New Orleans. 
Kennedy, J. 

In this case the judge of the district court gave the following judgment : 

“The plaintiff has proved that he was the lessor of property occupied by 
Woodall, and that the rent claimed was due. He had, therefore, a lien and 
right of detention upon the property on the premises, for the security of 
his rent. That lien was his property, and as valuable to him as if he were 
owner of the property itself; and no sheriff or marshal, under execution against 
any third person, had any right to take away the property, before paying the 
landlord. 

‘‘Tt was also proved that the injunction was served before the sale, conse- 
quently, the defendant acted in opposition to the order of the court, and made 
himself directly liable to the plaintiff. The United States District Court was 
without jurisdiction of the plaintiff’s claim, by reason both of the amount, and 
of the citizenship of the parties. In cases before the State courts, the party 
complaining has his choice of an opposition or a separate suit; but in this case 
the plaintiff would be without remedy, unless the State courts entertained his 
demand. See Daner v. Vail, 7 Martin, 436; Bauduc v. Nicholson, 2 L. R. 
202; 1st Kent’s Coms. 410, edition 1844; Slocum v. Mayberry, 2d Wheaton, 
12; Bruen v. Ogden, 6 Halsted, 370. 

“It is therefore ordered, adjudged and decreed, that the plaintiff recover of 
the defendant, Wm. F. Wagner, the sum of four hundred and fifty dollars, 
with interest at the rate of five per cent per annum, from the 10th of July, 
1848, until paid, and the costs of suit.” 

Benjamin and Micou, for appellee. T'. A. Clarke, for appellant. 

The judgment of the court was pronounced by 

Eustis, C. J. For the reasons given by the judge of the district court, 
judgment affirmed, with costs. 





Matuarp and ArmisTeEaD v. THe City or LAFAYETTE. 


Proceedings by the city of Lafayette to expropriate property for public use, under the act 
of 1st of June, 1846,-may be discontinued at any time before they are finally acted upon 
by the court; and the discontinuance of such proceedings, gives no cause of action to the 
owners of the property, the expropriation of which was contemplated. 


PPEAL by plaintiffs from the District Court of Jefferson, Clarke, J. 
Bonford, for appellants. Brewer, for appellee. 
The judgment of the court was pronounced by 
Eustis, C. J. Onthe 16th of February, 1848, the mayor and council of 
Lafayette passed a resolution, by which public notice was to be given of the 
intention of the council to cause application to be made to the district court, on 
behalf of the corporation of the city of Lafayette, for the appointment of com- 
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missioners to value and appraise a certain square of ground, in order to appro- 
priate the same as a public place, &c. 
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After due publication of this notice, application was accordingly made to the /4FAYETTE. — 


court on the 3lst of March ensuing. Commissioners were appointed, who 
returned their tableau and report on the 4th of May following, and on the 15th 
of May the proceedings were discontinued. The plaintiffs.are the owners of 
the square of ground, and have brought this suit against the defendants to 
recover the sum of seven thousand dollars, the amount of damages which 
they allege they have sustained, in consequence of the alleged acts of the de- 
fendants in the premises. The district court gave judgment for the defendants, 
and the plaintiff's have appealed. 

The alleged ground of this action appears to be, that from the commence- 

ment of the proceedings to their discontinuance, the plaintiffs were deprived of 
the right of disposing of their property, and that they might have disposed of 
the same to great advantage, which they were unable to do, by reason of said 
proceedings ; that in the interval between the commencement and termination 
of the suit, property of this description fell in value, which depression continued 
up to the time of the institution of the present suit. 
_ The proceedings for the expropriation of the plaintiff’s square were conducted 
under an act of 1846. Acts of 1846, p. 138, No. 154. The right of the de- 
fendants to discontinue them, cannot be questioned, until the report of the 
commissioners is finally acted upon by the court; the proceedings may be dis- 
continued, as in any ordinary suit. Indeed, it is the report which particularly 
discloses the extent of the injury to be done by the expropriation, and of the 
benefit which other property may derive from it, and furnishes a test by which 
its expediency is to be determined. The Matter of Roffignac street, 4th Rob. 
358. The Matter of Canal street, 11th Wendell, 155. The Matter of An- 
thony street, 20th Wendell, 618. 

The defendants had an evident and proper motive for discontinuing the pro- 
ceedings, which commends itself by its wise and prudenteconomy. The report 
of the commissioners subjected the corporation of Lafayette to the payment 
of $6,650. At this very time there were $20,000 of the city bonds in suffer- 
ance, and not sufficient funds in the treasury to meet the current expenses. 

The district judge was of opinion that the defendants, in instituting these 
proceedings and in discontinuing them, had exercised a legal right, and that 
the case was one of damnum aboque injurid. We are under the impression, 
from the evidence, that it was neither one nor the other. 

The judgment of the district court is therefore affirmed, with costs. 





Frazier and Apams, Receivers, v. H. W. His. 


The impression has generally been, that the maxim of the French law Le mort saisit le vif, 
is a rule of our jurispradence, and that the seizin of executors or administrators was a 
fiction of law which did hot prevent that of the heir. C. C. 435, 936, 940. 

Even where the heir originally accepted the succession with benefit of inventory, if she af- 
terwards assumed the quality of heir in an unqualified manner, she will be considered as 
seized as heir ab initio, and entitled to the advantages and disadvantages incident upon 
it. C. C. 981, 982, 988. 
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PPEAL by plaintiffs from the Third District Court of New Orleans. 
Kennedy, J. 

In this case Susan IV. Hills, the wife of the defendant, filed a third opposi- 
tion, claiming the proceeds of his property sold under execution by virtue of her 
mortgage, for her paraphernal property alienated by him. 

T. A. Clarke, for appellants. H. H. Strawbridge, for third opponent and 
appellee. The judgment of the court was pronounced by 

Rost, J. ‘The plaintiff, by virtue of an execution against the defendant, H. 
W. Hill, caused to be seized and svld certain properties situated in the Parish 
of Jefferson. 

The third opponent claims the proceeds of the sale, amounting to $2100, 
under her legal mortgage, for the reimbursement of paraphernal property 
alleged to have been alienated by the defendant, her husband, and for which she 
has obtained a judgment of separation against him, fixing the amount of her 
claim at $44,450. 

The plaintiffs have controverted that judgment, on the ground that it had been 
obtained through collusion and fraud, and have put the opponent upon the strict 
proof of her claim. The opposition was sustained in the first instance, and the 
proceeds of the sale decreed to the opponent; the plaintiffs have appealed. 
Many questions have been raised in the argument, which it is not necessary to 
notice. The evidence satisfied the district judge that the opponent had prop- 
erty of her own hefore the death of her father; and that she had received a 
large amount of it from his succession; that most of that property has been 
used by fhe hushand in his own affairs; and that after deducting from the 
amount for which he was liable, the partial payments made on the judgment 
against him, a balance, more than sufficient to absorb the sum claimed, remained 
unsatisfied. 

A careful perusal of the record leaves no doubt on our minds of the correct- 
ness of these conclusions; but the plaintiff’s counsel contends that the oppo- 
nent having accepted the succession of her father under the benefit of an in- 
ventory, had not the seizin of it. and could hecome entitled to it, in her capacity 
of heir only after its final settlement and liquidation; he farther coutends that 
under that state of facts the money or property received by Hill was not his 
wife’s, but belongs to the succession of her father. 

The impression has generally been that the maxim of the French law, Le 
mort saisit le vif, is a rule of our jurisprudence, since the adoption of the Louisi- 
ana Code, and that the seizin of executors or adminstrators was a fiction of law 
which did not prevent that of the heir. C. C. arts. 934, 935, 936, 940. But it 
is not necessary to decide those questions in this case; the opponent does not 
present herself before us as a beneficiary heir. It is true that the court of pro- 
bates originally ordered her to be put in possession of the succession under bene- 
fit of inventory. This anomalous proceeding is not explained; but, in 1839,. 
after the opponent became of age, she sold a tract of land inherited from her 
father, and assumed the quality of heir in an unqualified manner in the act of “ 
sale. L. C. 982. F 

In her suit for a separation of property, she claimed from her husband, and 9“ 
recovered, the price of the land. The district judge was of opinion that these 
acts and declarations amounted to an unconditional acceptance of the succes- 
sion; that this acceptance related back to the openning of the succession for all 
purposes whatever, and that the opponent having exposed herself to all the dis- 
advantages of unconditional heirship, ab initio, was entitled to the advantages 
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incident upon it. C. C. arts. 981, 982, 988; Le Cesne v. Cottin, 2 N.S. 475; 
O’ Donald v. Lobdell, 2 L. R. 303. We concur in this view of the law; with- 
out determining that she would not have been seized with the succession if she 
had accepted under benefit of inventory, we hold that she was seized as heir by 
virtue of her unconditional acceptance. 

It is therefore ordered that the judgment in this case be affirmed with costs. 





Hezexian Pratt v. James Erwin. 
Where there is no citation of appeal the appeal must be dismissed. 


PPEAL by plaintiff from the Filth District Court of New Orleans, 
Buchanan, J. R. M. Carier, for appellant. 2. Mott, for appellee. The 

judgment of the court was pronounced hy 

Surpext, J. The judgment was rendered and signed in May, 1848. In that 
month an appeal was ordered ov motion of the plaintiff, returnable on the fourth 
Monday of June, 1848. on giving hond, &c. Nohond was given. In February, 
1849, Prati’s death was suggested, and Bach, as curator of his succession, be- 
came a party to the suit, and moved for an appeal, which was ordered. No ci- 
tation issued, nor does it appear that the appellant requested the district clerk 
to issue one. Upon this ground the appellee moves a dismissal. 

We are unable to distinguish this case from that of Cuddy, Jones & Co. v. 
Belleville Iron Works Co., recently decided. 

The appeal is therefore dismissed at the cost of the appellant. 





Evcene McCartuy v. Joun L. Lewis, Sheriff. 


Where the sheriff without any legal order of commitment imprisons a slave, and the death 
of the slave ensues in consequence of the imprisonment, the sheriff is liable for the value 
of theslave. But where the death is not attributable tothe imprisonment, the sheriff is not 
liable for the slave. He may, however, be held accountable for the value of the slave's 
services during the detention. 


PPEAL by plaintiff from the Fourth District Court of New Orleans, 
Strawbridge, J. 

The judge of the district court gave the following judgment for the defendant : 
“The plaintiff claims the value of a slave who was received in the parish pri- 
son, and after a detention of ten days without any commitment was taken ill, 
and shortly after being delivered to her owner died of the malady which attacked 
her in prison. ‘T'wo physicians, examined on the opposite side, differ as to the 
character of the malady, and I feel incompetent to decide between them; but it 
is proved that the attack took place on the night of the 17th of September, and 
she was delivered to her owner on the morning of the 19th, and that during her 
illness in the prison she was well attended, and that her treatment in common 
with the other prisoners had during her confinement been good. She had been 
received into the prison without a commitment, and evidently under a mistake 
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of the police officers. The responsibility of defendant is claimed under art. 
2294, C. C., often quoted: ‘‘every act of man which occasions damage to an- 
other, obliges him by. whose fault it happened to repair it.” 

Did this damage arise from the receipt and detention of the slave? Would 
the result have been different had she been received under a commitment, or 
would have been different had she been committed to the police jail, where it 
was proper she should have been sent? ‘This is more than the proof enables 
me to say. If the slave had been received under a formal cpmmitment, but lost 
her life in consequence of neglect or ill treatment, the regularity of the commit- 
ment would clearly have been no excuse for the defendant. If illegally held 

nd detained by the sheriff, her wages and expenses as a consequence would be 
clearly recoverable as a direct consequence of the illegal act. 

If in time of cholera or yellow fever a prisoner improperly committed should 
die of these diseases, would that be the consequence of the detention in prison ? 
If these diseases prevailed in the prison to a greater degree than elsewhere, 
perhaps this might he inferred; but if a prisoner died of consumption or apoplexy, 
it would be difficult to show that ,under a detention of ten days, under no extra- 
ordinary treatment, the consequences were attributable or consequential on an 
unlawful commitment. It is therefore ordered that judgment be entered for de- 
fendant with costs.” 

C. Dufour, for appellant. J. R. Grymes, for appellee. 

The judgment of the court was pronounced by 

Surpet, J. The reasons given by the district judge for refusing to hold the 
defendant liable for the value of the slave are satisfactory. 

As to the question of wages it may be that the defendant became answerable 
for them; but we deem it unnecessary to express an opinion on this point. For 
if we thought they ought to have been allowed in the court below, the amount 
would be so small, say not more at the utmost than seven or eight dollars, that 
according to our uniform practice we would decline reversing the judgment on 
that ground. 

Judgment affirmed, with costs. 





R. M. Exuis, Syndic, v. Saran E. Rusu. 


Where a married woman shows that she had the means under her own control to purchase 
a certain property, and the property was purchased in her name, the act of sale stating it 
to have been so purchased by funds inherited by her from her father, it is not necessary 
that she should prove the identity of the money paid for the property, in order to prevent 
the creditors of her husband from subjecting it to the payment of his debts. 


PPEAL by plaintiff from the District Court of Jefferson, Clarke, J. 
Bonford, for appellant. Rawle and Jourdan, for appellee. The judg- 

ment of the court was pronounced by 

Rost, J. The syndic of the creditors of Joseph C. Wills, claims from the 
wife of the insolvent a house and lot, which he alleges formed a of his assets 
at the time of the surrender. 

The defendant admits that she is in possession of the house and lot, but claims 
them as paraphernal property; there was judgement in her favor in the district 
court, and the syndic appealed. 
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We concur in the opinion of the district judge, that it is satisfactorily proved 
that the defendant inlierited from her father, a sufficient sum to pay for the lot 
in controversy and the house built thereon, &c. That she had received the in- 
heritance and retained the separate administration of it to the exclusion of her 
husband. These facts, coupled with her declared intentions to appropriate the 
amount received to the purchase of a lot and the building of a house, sufficiently 
verify her declaration in the act of sale to her, that the purchase was made with 
funds received by her from the estate of her father. 

Having shown that she had the means to purchase under her own control, it 
was not necessary that she should prove the identity of the money paid for the 
lot and building, with that received from the succession of her father. Brown 
and Wife v. Cobb, 10 L. R.181. Rousse v. Wheeler, 4 R. R.114. Terril 
v. Cutter, 1 R. R. 367. Dominguez v. Lee, 17 L. R. 300. 

The judgement is therefore affirmed, with costs. 





Georce W. Barnes v. Emite PRorizet. 


A power of attorney authorising an agent to bring and carry on a certain suit, does not give 
that agent tha power to represent the principal in a suit brought against him for damages 
for the wrongful issuance of an attachment in the first suit. 


PPEAL by plaintiff from the Third District Court of New Orleans, Kennedy, 
J. J. B. Beamiss, for appellant. W. C. Micou, for appellee. The 
judgment of the court was pronounced by 

Suuve.t, J. This is an action to annul a judgment rendered against Barnes, 
in the suit of Profilet v. Barnes, on the ground that he was never cited in the 
cause, and that Freeman, who assumed to appear for him as his attorney in fact, 
had no authority to do so. The question presented is the authority of Freeman 
to represent him in the suit. If he was without such authority, it follows that 
the judgment is void. 

It appears that the suit of Profilet v. Barnes, was an action to recover dam- 
ages for the unlawful issuing of an attachment in the suit of Freeman for the 
use of Barnes v. Profilet. The latter case is reported in 11 Rob. 33. It was 
an action by attachment upon a bill of exchange against Profilet as endorser. 
There was atrial upon the merits, and judgment in favor of Profilet, upon the 
ground that he, as endorser, had been discharged by the giving of time without 
his consent to the maker. The draft belonged to Barnes, and the authority of 
Freeman to bring the suit is conclusively shown by a letter of Barnes addressed 
during its pendency to the attorney at law employed by Freeman, instructing 
him to pay the money, when collected, to Freeman. He speaks of Freeman as 
‘“‘my agent in New Orleans, who is fully authorised to sign my name to any 
receipt for monies received.” 

It is contended, that from the authority conferred upon Freeman to bring and 
prosecute the attachment suit against Profilet, there arose, by implication, an 
authority to appear for Barnes and defend him in the suit for damages, it being 
the direct consequence of the first suit. It may be conceded, that under the 
authority to bring that suit, Freeman was clothed with all such powers as were 
necessary and proper for carrying that authority, so given, into full effect. But 
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we are unable to understand how from the power to collect a debt can be deduced 
an authority, after that power has been fully and finally exercised, to bring the 
principal into a court of justice for the purpose of enabling another to enforce a 
liability against him. 

Tt must be observed, that the power to appear for another as defendant in a 
cause, involves consequences of an extremely grave character. The result may 
be a judicial mortgage of the principal’s whole estate, and a judicial sale of all 
his property, real and personal. Now, it is true, that the legal liability for 
damages was created by an act of the agent within the scope of his authority ; 
but because Freeman had authority to create that liability in favor of Profilet, 
can it be pretended that he would afterwards have had authority to execute in 
favor of Profilet a mortgage or a sale of Barnes’ lands to secure or pay that 
liability? Clearly not. ‘To do so, an express authority would have been neces- 
sary. Civil Code, 2966. See also Fuselier v. Robin, 4th Ann. 61. 

It is conceded that the written power of attorney which Freeman held, did 
not authorise him to appear and defend in the suit brought by Profilet ; and we 
are unable to discover in the instrument by which Freeman’s agency was re- 
voked, any thing which establishes the previous existence of such authority. 

It is said that the present action is brought at the instigation of Zuntz, whose 
power of attorney from Barnes is not sufficiently comprehensive to authorise 
him to institute this suit, and therefore there has been no disavowal by Barnes 
of Freeman’s acts. Barnes is stated in the petition to be a citizen of North 
Carolina, and the -affidavit for injuncion appended to the petition, is made by 
Zuniz as his agent, who deposes that his principal is a uon-resident and absent. 
But the petition isin the name of Barnes as plaintiff, and is signed by a member 
of the bar as his attorney. 

The attorney’s authority must be presumed until disproved. Hayes v. Cur- 
ry, 9 Mart. 88. Dungerfield’s Executor v. Thurston, 8 N. S. 234. Conrey v. 
Brenham, 1st Ann. 398. 

It is therefore decreed, that the judgment of the district court be reversed; 
and it is further decreed, that the judgment rendered by the Third District 
Court of New Orleans, in the suit entitled E. Profilet v. George W. Barnes et 
al., being No. 16,886 of the records of said court, be and the same is hereby 
declared null and void, so far as the same affects the said George W. Barnes ; 
and that the costs of this suit in both courts, be paid by the said defendant Emile 
Projilet. 





Succession or HILuiesBERG. 


Parties who join in judicial proceedings are held bound by their joint pleadings; and where 
the power given is joint, as in the case of joint executors, it is indispensable that they should 
agree in the mode of conducting the litigation, aud they can never be permitted to file se- 
parate pleas, which place them in 2 hostile attitude to each other. 


PPEAL from the District Court of the parish of St. Bernard. Rousseau, 
J. Le Gardeur and Dennis, for appellants. Bernard, for appellee. 
The judgment of the court was pronounced by 
Rost, J. Louis Pilié, by his agent, and Elisé Léon Bernard, as testamen- 
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tary executors of Hillisberg, had filed in the course of their administration pro- Successton oF 
visional tableaux, which were homologated without personal notice to the heirs. eee. 
In July, 1849, they filed a sixth account, and prayed that after the usual ad- 

vertisements it might be approved and homologated. Their petition was signed 

by Le Gardeur, attorney for Pilié, and P. A. Bernard, attorney for E. L. 

Bernard. 

The usual publications were made, but before the expiration of the legal de- 
lays Louis Pilié, through his agent, made opposition to the homologation of his 
own tableau, and prayed that the heirs of the deceased might be served with 
copies of it, and notified to show cause why the tableau should not be approved 
and homologated, and the funds distributed in accordance therewith. Bernard, 
the other co-executor, did not join in this application, and insisted for the homo- 
logation of the tableau as prayed for in the original petition. At this stage of 
the proceedings the court ordered the tableau to be homologated so far as not 
opposed. 

The course pursued by Pilié has given rise to infinite confusion and difficulty. 
But it is only necessary to state that the heirs appeared and excepted to the 
right of Pilié to make them parties to the proceedings in this form, and that he 
has appealed from the judgment sustaining the exception. 

The will of Willigsberg is not in the record; and we have no means of ascer- 
taining whether the executors are assigned separate duties by it. They ap- 
peared before the court as joint executors, and united in the prayer of the ori- 
ginal petition; the subsequent separate action of Pilié and his opposition to the 
homologation of his own tableau are subversive of all rules of practice, and to- 
tally inadmissible. Justice cannot be administered on any fixed basis, unless 
parties who join in judicial proceedings are held bound by their joint pleadings. 
It is indispensable that they should agree in the mode of prosecuting the litiga- 
tion, and can never be permitted to file separate pleas which place them in an 
hostile attitude towards each other. 

There is uo doubt of the right of the heirs to make opposition to the tableau, 
if they see fit; and we will give them opportunity to do so. 

It is ordered that the judgment in this case be reversed. It is further ordered 
that the petition of Louis Pilié be dismissed and the cause remanded, with leave 
to the heirs of Hilligsberg to make opposition to the tableau filed in this case, 
and with: directions io the district judge not to permit the executors to amend 
their pleadings by filing separate pleas. It is farther ordered, that the costs of 
this appeal be paid by the succession of Hilligsberg. 


| 
; 
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Lovis BoucHEREAU v. Dominique Casson. 


A case will not be remanded because the court of the first instance did not pass upon 
a plea in reconvention, in support of which no evideuce had been introduced, when the 
omission was not brought to the notice of the judge before the decree became final. 


PPEAL by defendant from the Fifth District Court of New Orleans. 
Buchanan, J. P. Biron, for appellee. P. 1. Bonford, for appellant. 
The judgment of the court was pronounced by 
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Rost, J. The plaintiff sues for his wages as clerk ; the defendant has filed 
a general denial, and claims in reconvention the sum of $267, the balance of an 
account annexed to his answer. 

The judgment of the district court was, that the plaintiff recover of the 
defendant the sum of $291 55, with interest from the judicial demand. The 
defendant has appealed ; and his counsel asks that the judgment be reversed, 
and the cause remanded, on the ground that the district court has not passed 
upon the reconventional demand. No evidence was introduced by the defen- 
dant in support of that demand; and there is nothing in the record to show that 
it was serious. 

We are of opinion, that the omission complained of should have been brought 
to the notice of the court below, before the judgment became final; and that, 
as this has not been done, it would be unjust to subject the plaintiff to delay 
and costs, for the purpose of litigating a claim, which we are bound to considér 
as fictitious. Hown v. Grailhe, 1 Ann. 

Had application been made to the district court to amend the judgment, the 
most favorable decision which the defendant could have obtained would have 
been a judgment of non-suit ; by which he would be placed in the position he 
now occupies. The judgment is not otherwise complained of. 

It is therefore ordered, that it be affirmed, with costs. 





Wituram C. Savier v. R. C. Stockton. 


Where the endorser of a promissory note has possession of it, notwithstanding there may 
be on it subsequent endorsements, it is prima facie evidence that he is the true and 
lawful owner thereof; and if the note be secured to him by mortgage, he may proceed 
on it by executory process, without accounting for the manner in which he re-acquired 
possession of it. 

A party who purchases certain lots of ground from one representing himself as the agent 
of A., and who executes his notes secured by mortgage upon the property in payment 
therefor, when sued by A. on the notes and mortgage, is estopped from setting up the 
defence that the agent was not authorised to accept the mortgage for A. 

Where an act of mortgage is passed before a notary acting instead of another who was 
absent, and the copy on which the suit is brought is certified by the latter who had re- 
turned, in the absence of evidence to the contrary, it is to be presumed that these officers 
have properly discharged their official duty in the matter. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
T’.. A. Clarke, for plaintiff. Steele, for defendant. The judgment of the 
court was pronounced by 
Supe, J. This is an appeal from an order of seizure and sale. The 
documents upon which the order was granted, were a promissory note made 
by Stockton, and a notarial protest of it; an act of mortgage granted by Stockton 
to Squier, to secure its payment, in which the making and endorsement of the 
note by Stockton, and its delivery to Squier’s agent, are recited ; a notarial de- 
claration and acknowledgment made by J. M. Denman, that he was a member 
of the firm of J. Marsh Denman & Co., and that the note had been sent to 
that firm by Squier, as his mere agent, for collection. The note is made by 
Stockton, is payable to his own order, and bears the following endorsements : 
** Pay to the order of Wm. C. Squier, Esq. Ricup. C. Srockxron.” 
* Pay to the order of J. M. Denman & Co. W. C. Squier.” 
“J. Marsa Denman & Co.” 
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lt is said, on the part of the appellant, that upon the face of the instrument 
it appears that the title had passed out of the plaintiff; that he should have 
established, by authentic and unexceptionable evidence, a re-transfer to himself, 
and that the declaration of Denman is not legal evidence of the facts asserted 
by him. 

It is unnecessary to determine whether the evidence of re-transfer was suffi- 
cient and unexceptionable, if no evidence of re-transfer was requisite. 

In Dugan v. United States, 3 Wheaton, 183, the court said, after an exami- 
nation of the cases on this subject (which cannot all of them be reconciled,) the 
court is of opinion, that if any person who endorses a bill of exchange to an- 
other, whether for value or for the purpose of collection, shall come to the 
possession thereof again, he shall be regarded, unless the contrary appear 
in evidence, as the bond fide holder and proprietor of such bill, and shull be 
ehtitled to recover, notwithstanding there may be on it one or more endorsements 
in full, subsequent to the one to him, without producing any receipt or endorse- 
ment back from either of such endorsers, whose names he may strike from the 
bill, or not, as he may think proper. See also United States v. Jacob Barker, 
1 Paine, 162. 

Mr. Story, in his Treatise on Notes, observes, there is much reason to contend, 
that the possession of a note by the maker or payee, or by any subsequent 
endorser, is primd facie evidenee, notwithstanding there are subsequent endorse- 
ments thereon, that he is the true and lawful owner thereof, and that he has 
re-acquired the full title thereto; and, accordingly, this seems now to be the 
better opinion maintained in America, notwithstanding some early doctrine the 
other way. § 452. See also § 246. Norris v. Badger, 6 Cowen, 450. 

We therefore think the case is with the appellee on this point. It is said, 
there is no evidence of the acceptance of the mortgage by Squier. The case 
is thus: J. D. Marsh, purporting to act as the agent of Squier, under a power 
of attorney which is recited in the deed, sells to Stockton certain lots of ground ; 
Stockton acknowledges delivery and possession ; gives his notes for the price, and 
grants in the same instrument a mortgage to secure them. He is clearly estopped 
from contesting Denman’s right to represent Squier, and accept the mortgage 
in his behalf, which Squier now seeks to enforce. 

In the act William Christy, notary, before whom it was executed, recites 
that he is acting instead of Jos. B. Marks, notary, then absent from the State, 
by consent of the governor; and the notarial copy upon which the order of seizure 
was obtained, was certified by Marks, notary. See act of 1838, p. 94. In 
the absence of evidence to the contrary, we are bound to presume that these 
sworn public officers have not culpably neglected, but properly discharged, their 
official duty. See Hartwell v. Root, 19 John, 346. 

Judgment affirmed, with costs. 
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Succession or Opitte Hespert, dec’d. Wife of R. Simoneau. 


The law does not favor repeals by implication. When laws in pari-materia are to be inter- 
preted, that construction is to be preferred which will give effect to all their provisions. 
C. C. 17. 


16 





121 


SqQuigER 
v. 
STockKTon. 


= Te 
eee CTL LT CO LE EEE LL AL TE I LT ST AT Te EE RTT TE OE 








122 





SUPREME COURT OF LOUISIANA, 


Succession or Article 338 C. C., is not repealed by the act of 26th of March, 1844, allowing the surviving 


HEBERT. 





husband or wife the usufruct of the community property ; and the surviving husband may 
take the conmmunity property at its appraised value, upon complying with the necessary 
formalities, and giving the requisite security. 


PPEAL from the District Court of Assumption. Randall,J. G.C. Raby, 
for appellant. The judgment of the court was pronounced by 

Rost, J. This case has already been before us, and is reported in 4th An- 
nual, 77. 

Simoneau, the plaintiff, asks that the property in community between him 
and his minor children be adjudged te him at the price of appraisement. A 
family meeting, convoked for that purpose, advised the adjudication, and he pre- 
sented a petition praying that it might be adjudicated to him under article 338 
of the code; but the court rejected his application, on the ground that the 
article relied on was repealed by the act relative to community property, ap- 
proved on the 26th of March, 1844. This is the only question presented by the 
plaintiff and appellant for our consideration. 

The act of 1844 does not purport to repeal the article eited; but it is urged 
that it contains provisions irreconcilable with it. The law does not favor repeals 
by implication and when laws in pari materia are to be interpreted, that con- 
struction is to be preferred which will give effect to all their provisions. C. C. 
art. 17. 

We are unable to discover in the act of 1844 anything inconsistent with the 
right claimed by the appellant. It is true that the act declares in imperative 
language, that when there is issue from the marriage at the time of its dissolu- 
tion, the surviving husband or wife shall hold in usufruct during his or her 
natural life, so much of the share of the deceased in the community property 
as may be inherited by such issue. The question is, then, what was, in con- 
templation of law, the share of the issue when that act was passed. It is clear, 
that it consisted in one half of the community property in kind, when there was 
no adjudication to the surviving parent; or of one half of its appraised value, 
when an adjudication had taken place: in one alternative the fruits of the prop- 
erty belonged to the surviving parent; in the other he was dispensed from paying 
interest on its appraised value. 

The two laws are perfectly consistent with each other; and the plaintiff hav- 
ing complied with the requisite formalities, is entitled to have the property adju- 
dicated to him. But before this ean be done the accounts of the minors must 
be settled, and he must give a special mortgage to secure their rights. 

It is therefore ordered that the judgment be reversed, and the case reman- 
ded for further proceedings according to law; the costs of this appeal to be 
paid by the succession of Odille Hébert. 





Joseru W. Tucker, Executor, v. Pierre Leresre, et al. 


Where the report and procés verbal of a surveyor have been admitted in evidence in the 
lower court without objection, and the surveyor was sworn and gave evidence in the case, 
and the parties were present at the survey, it is too late to object to the evidence in the 


Supreme Court, upon the ground that the surveyor had not been duly appointed and sworn 
under article 837, C. C. 
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NEW ORLEANS, FEBRUARY, 1850. 


PPEAL by defendant from the District Court of Lafourche Interior, Burke, 
J. J. C. Beatty, for appellee. C. A. Johnson, for appellant. 

The judgment of the court was pronounced by 

Eustis, C. J. This is an action of boundary, instituted by the plaintiff, who 
is the administrator of the succession of Abner Robinson, deceased, against the 
defendants, who are adjacent proprietors. The plaintiff and co-defendants ac- 
quiesce in the judgment of the court of the first instance: Lefebre alone has 
appealed. 

His counsel has confined himself to an application to have the cause remanded, 
en the ground that no judgment can be rendered in the present condition of the 
suit, inasmuch as the requisites of the code have not been complied with in the 
appointment and procés verbal of a sworn surveyor, as required by article 837 of 
the code, and has referred to the case of McDonogh v. Degruys, 4th Ann. 33. 

In the present case the report or procés verbal with a map was prepared by a 
surveyor on a survey by him made, under an appointment which was not for- 
mally authorised by the court; nor has the procés verbal the requisite number of 
witnesses. But the report was admitted in evidence without objection, and the 
surveyor examined as a witness, and testimony was received pro and con on the 
trial of the cause. It appears the appellant was present at the survey and gave 
directions to the surveyor in relation to his work. He has thus had the full 
benefit of the evidence to which he now objects. We think the objection comes 
too late. As the survey and procés verbal were sufficiently definite to enable 
the court of the first instance to fix the boundaries; and as no error has been 
shown in its judgment, the same must be affirmed. 

Judgment affirmed, with costs. 





Wittiam E. Epwarps v. CATHARINE CAULK et al. 


A mortgage given on all the property held in common appertaining to the succession of a 


deceased person, is invalid, forthe want of a proper description of the property subjected 
to it. C. C. 3273, 3274, 3275. 


Where the proceedings are in rem, the property to be seized and sold must be designated 
by some definitive description; otherwise there can be no seizure effected. 


PPEAL by defendants from the District Court of Iberville, Burke, J. W. 
E. Edwards, for appellee. Z. Labauve, for appellants. The judgment 

of the court was pronounced by 
Eustis, C. J. This is an appeal from an order of seizure and sale granted 
by the judge of the sixth district. The plaintiff, by authentic act, purchased 
the right, title and interest of Ursin Schlatre in and to the succession property 
of his deceased father, Joseph Schlatre, and afterwards sold to the appellants, 
who appear to be the widow and co-heirs of the deceased, the right, title and 
interest in said property thus acquired. This latter sale was made in considera- 
tion of $25,000, of which some $8000 remain due and unpaid. To secure the 
payment of the unpaid part of the purchase money, to wit, the sum of $25,000, 
the appellants mortgaged all the property they held in common ‘appertaining to 
the succession of the deceased Joseph Schlatre. This act was also in authen- 

tic form. 

According to the prayer of the plaintiff’s petition, which was to subject the 
property thus mortgaged to the payment of the balance due of the purchase 
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money, the order of seizure was granted, from which the defendants took this 
appeal. 

The mortgage stipulated in this act is clearly of no effect, for want of a proper 
description of the property to be subjected to it. Code 3273, 3274, 3275. 

It is contended by the plaintiff, however, that his privilege as a vendor is suf- 
ficient to warrant executory proceedings against the property sold; inasmuch 
as the authentic act by which he sold imports a confession of judgment by the 
defendants. But the proceedings are in rem, and the property to be seized and 
sold must be designated by some definite description. Otherwise, how can a 
seizure be effected ; an appraisement made ; or a valid title be given under the 
sheriff’s sale ? 

The judgment of the district court is therefore reversed, and the plaintiff's 
petition dismissed, with costs in both courts. 





JoserpH C. Yates v. Ncenoxias. Puiprs. 


An order of seizure and sale by executory process, cannot issue upon a mortgage unless 
there be authentic evidence of the acceptance of the mortgage by the mortgagee. C. C. 
1794, 1796, 1803. 


PPEAL by defendant from the District Court of Assumption. Randall, J. 
G. C. Raby, for appellee. J. C. Beatty, for appellant. The judgment 
of the court was pronounced by 

Eustis, C. J. This is an appeal taken by the defendant from an order of 
seizure and sale which was granted by the district judge on certain authentic 
acts. 

By the first, of date the 29th of January, 1848, a mortgage was given by the 
defendant to secure the payment of $2500, payable in March, 1849. On the 
9th of February, 1848, an act was passed before a notary, which was signed by 
the defendant alone, by which he acknowledged himself to be indebted to the 
original creditor and mortgagee in the sum of $2500, due in March, 1849, with 
eight per cent interest from the date of the act. This debt was afterwards, to 
wit, in March following, transferred by an authentic act to the plaintiff. By the 
act of February 9th, additional security was given by a mortgage on some slaves 
of the defendant; but the mortgage was not to take effect until the creditor 
should consent that a mortgage on a tract of land, created by the original act, 
should be released. The order of seizure, in conformity with the prayer of the 
petition, subjects the property included in both acts to seizure and sale. 

The second act not having been accepted by the creditor as a party to it, its 
acceptance rests in pays, and we have no authentic evidence of the fact. Under 
the decision of this court in the case of French v. The Mechanics and Traders 
Bank, 4th Ann. 12, 152, no order of seizure could be granted on it. Vide also 
C. C. 1794, 1796, 1803. 

The order of seizure and sale could be sustained under the first act, which 
is complete within itself; but the petitioner asks the interest acknowledged to be 
due in the second act from its date, 9th February, 1848, which we have seen 
does not authorise executory proceedings. The order of the court is entire, 
and we cannot divide it, under the plaintiff’s own petition. 

Judgment reversed and plaintiff’s petition dismissed, with costs in both courts. 
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Witurams and Savace v. Narcisse LEBuanc. 


Under the act of 7th February, 1829, concerning roads and levees, the plaintiff, who fur- 
nished hands upon the requisition of the inspector, is entitled to compensation for closing 
a breach in defendant's levee. 


PPEAL from the District Court of Lafourche Interior, Randall, J. J. C. 
and A. Beatty, for plaintiff. J. LZ. Cole, for defendant. The judgment of 
the court was pronounced by 

Rost, J. The plaintiffs claim to be paid for work and labor done in closing a 
breach in the levee of the defendant, under the provision of the act of 1829, 

- concerning roads and levees. The defence is, that no compensation is allowed 
by that act to planters who furnish hands for the purpose of stopping a crevasse; 
and further, that the plaintiffs did not send their hands when first called upon to 
do so by the inspector ; and that by reason of this delay, the expense of closing 
the crevasse was increased two thousand dollars, which the defendant claims in 
reconvention. 

The case was tried before a jury, who found in favor of the plaintiffs the sum 
of three hundred and seventy-two dollars; and in favor of the defendant on his 
demand in damages, for the sum of four hundred dollars. Judgment was 
entered accordingly, and both parties appealed. 

The act of 1829 makes it the duty of the inspector to employ all means at 
his disposal to stop crevasses, and clearly authorises the plaintiffs’ claim, whether 
the labor was furnished to the inspector voluntarily, or under a legal requisition. 

The claim of the defendant in reconvention has nothing to rest upon; the 
inspector testifies that he never served a legal notice on the plaintiffs. Without 
such a notice, they were not bound to send their hands; if they had been noti- 
fied, we know not upon what principle they could be singled out among all the 
planters in the same neighborhood, who also refused to send their hands, and 
held liable in the manner claimed. 

It is ordered, that the judgment in favor of the defendant in reconvention be 
reversed, and the claim in reconvention dismissed. It is further ordered, that 
the judgment in favor of the plaintiffs be affirmed, with costs. 





James Daley, et al. ». N. G. Prerson and Wife. 
The wife is liable for work done on her paraphernal property, which was beneficial to it. 


PPEAL from the District Court of Assumption. Randall, J. C. A. 
Johnson, for plaintiffs. Raby, for defendants. The judgment of the court 

was pronounced by 
Suet, J. This is an action to recover the value of work done for the de- 
fendants, under a contract to dig a ditch upon lands which were the separate 
property of Mrs. Pierson. After the contract had been partially performed, 
the defendants forbade the plaintiffs to proceed with the work ; and if the testi- 
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mony of one of the witnesses be true, the conduct of Pierson on the occasion 
was violent and alarming. 

The case was submitted to a jury, who found a verdict for the plaintiffs. The 
district judge refused to grant a new trial; and the defendants have appealed. 

The appellants object to the verdict, principally with reference to its amount. 
They contend, that the evidence is not sufficiently full and specific as to the 
quantity of the work performed. If we were sitting originally in this matter, 
without any knowledge of the parties, the locality, the nature of the work, &c., 
except what is directly derivable from the depositions of the witnesses, we would 
have easily concluded, that an important amount of work had been performed ; 
but would have had difficulty in estimating its precise extent. But the case has 
been tried by a jury of the vicinage. It involved no questions of law by which 
they could have been embarassed, but turned upon mere questions of fact in a 
matter within their every day experience, and probably, in this particular case, 
falling under the personal observation of some of them. Ought we to reverse 
the assessment of this work which they have made, unless we are prepared to 
say, that their verdict is clearly unsupported by the evidence, and must have 
been the result of caprice and conjecture? We think not. 

The wife was properly held liable, the lands being her paraphernal property, 
and the work benificial to it. See Dickerman v. Reagan, 2d Ann. 440. 

Judgment affirmed, with costs. 





LitTLEBERG Waricartv. P. B. Rousset. 


Where the act of mortgage decribes the land as containing six hundred and forty acres, the 
mortgagee will not be allowed to proceed to sell the property under an order of seizure 
and advertisement, describing the land as containing six hundred and forty superficial 


arpents. 


PPEAL by defendant from the District Court of Terrebonne. Randall, 
J. J.C. Beatty, for appellee. Jisley, for appellant. The judgment of 
the court was pronounced by 

Eustis, C. J. The petitioner complains, that under a writ of seizure and sale, 
issued on a judgment against him,the sheriff has advertised for sale, as his pro- 
perty, ‘‘a certain tract of land, situated in the parish of Terrebonne, and con- 
taining six hundred and forty superficial arpents, and bounded, on the 12th of 
August, 1836, above by lands belonging to Widow H. S. Thibodeaur, and now 
R. R. Barrow, and below by lands then belonging to Thomas R. Shields, now 
R. R. Barrow.” He alleges that he has never been legally notified of the 
seizure ; and that the description of his land given in the advertisements is de- 
fective, and will prove injurious to his interests, by misleading purchasers as to 
the quantity or superficial contents of the tract. 

The proceedings under this description were enjoined ; but upon the trial the 
injunction granted was dissolved, with damages against the plaintiff and his 
surety on the injunction bond. From this judgment the plaintiff has appealed. 

The difficulty in this case is the result of a mistake. The act of mortgage 
describes the tract with its boundaries as containing 640 acres. The writ of 
seizure and sale, the notice to the debtor, and the advertisement describe the 
tract as 640 arpents. The difference of quantity of land in the tract under the 
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two descriptions would be upwards of 117 acres; and under the description in 
the advertisements the tract of land to be sold is so much short of its true con- 
tents. Such proceedings are entirely inadmissible and lead to inextricable diffi- 
culties. Not only the interest of the parties, but that of the public who are 
invited to become purchasers, requires that they should not be countenanced. 
It is said that this court has determined this matter by affirming a judgment 
against Wright on a previous injunction, which he took out on the original order 
of seizure. In that case the description given was 640 acres, not arpents. 

The judgment of the district court is therefore reversed, and the case re- 
manded for further proceedings; the appellee paying costs of this appeal. 
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J. B. ARNANDEZ v. Tuomas B. Lawes. 


Whether a party be justified by the 32d article of the Black Code in the use of fire-arms to 
prevent the escape of a slave arrested by him at an unseasonable hour, is a question with 
the decision of which juries may safely be trusted. 


Where the damages allowed by the jury for the unjustifiable killing of a slave, are less than 
the sum which should have been allowed, the court will increase the amount. 


PPEAL from the District Court of Iberville. Burk, J. H. F. Deblieur, 
for plaintiff, contended: 


The plaintiff sued to recover from the defendants, as damages resulting from 
the gross fault and act of the defendant Lawes, in killing his, plaintiff’s, slave, 
the amount of the value of the slave, and other loss suffered by him in conse- 
queuce of the deprivation of his services or of his value. 

It was admitted by plaintiff, although doubtful of existence, that defendant 
was a freeholder; on which quality, it is expected, from the course pursued at 
the two trials ‘below, much will be the stress laid here. The plaintiff’s counsel 
considered that quality, in a case having the features of the present, of so little 
importance, that it was not cared for whether or not he was afreeholder. Even 
if not one, it was considered that, as he alleges it, he has much more interest in 
the good police of slaves, than perhaps one thousand others, who are undoubtedly 
treeholders by purchase of 80 or 40 acres of public land, not being even citizens 
of the State. The plaintiff’s counsel was well acquainted with the decision of 
this court, in Z. Blanchard v. J. F. Dixon, rendered 29th January, 1849, which 
was quoted and read to the jury, as exculpating Lawes in this case, in his quality 
of freeholder. The plaintiff’s counsel also read and relied on that opinion of 
this court, and will do so here, to show that what was then pretended, is not 
the doctrine of the Supreme Court. 

The court says, after quoting the 32d section of the act of 1806, B. & C. 
Dig. pp. 53 and 54: ‘* We deem it unnecessary to inquire whether a freeholder, 
under the circumstances of this case, would have been justified in resorting to 
the violent means used by defendant to arrest a slave, in the day time, on the high 
way, on a day of rest, suspected of no crime, who is guilty of no assault, and 
who merely endeavors, by flight, to escape from an examination, more particu- 
larly, in the absence of proof that the arrest could not have been otherwise 
safely effected. See Oliver v. Young, 9 M. R. 221.” 

The provisions of the section under consideration are departures from the 
general law, and must be strictly construed. 

After thus very clearly intimating, that in the case then under consideration, 
Dizon, even being a freeholder, would not be justified, the court then proceed to 
state, what they find in the record, that he is not a freeholder, and that as he 
could not in any way interfere in the police of slaves, he was clearly in no case 
to use dangerous means to effect their capture; and Dizon is condemned to the 


om — of loss incurred by the plaintiff in consequence of the maiming of 
slave. 
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It is to be noticed that in that case a jary had found for the defendant ; and this 
court being of opinion that they had so done clearly aguinst the testimony and 
law did not deem it just to remand the case, but passed upon it finally. 

Had Dizon proved himself a freeholder, no doubt the court, after discussing. 
more fully the sections 30 and 32, would have rendered against him the same 
judgment on the evidence beture them. 

In the present case the facts present a more aggravated case of useless, bar- 
barous, unjustifiable violence. The two slaves had their permits. On the first 
summons they landed their boat; came on shore; delivered their permits, and 
submitted to defendant. No need was there of violence er fetters; they were 
submissive and confiding in their innocence and obedience to their master’s com- 
mands : two strong white men stood by them, one of them provided with a loaded 
gun. But defendant must have them tied, and ordered it to be done; with what 
view, under the circumstances, could the poor negroes think? For purpose of 
chastisement they must have thought. Sv thought the boy William, and fearful, 
as the witness describes him, (i. e. craintif,) as he was, his first impulse was to 
run. He had never deserved a whipping for the nine years he had belonged to 
his good master, the plaintiff; he will be whipped now. He wenta few yards— 
even the distance he did run we must believe exaggerated by the witness who 
had so large a share in the causes of his death—a voice calls for him to stop; it 
is that of his fellow slave, who is being tied by the witness; he no doubt re- 
cognises this voice; his just fright abated; the thought suddenly occurs to him 
that by running he aggravates the probable consequences of their arrest; that 
this attempt to avoid defendant will be fruitless, and he stops; but at that 
moment is shot down dead. He is shot at the moment when he is turning round 
to come back and submit to be tied. He receives his death wounds, three pene- 
trating wounds, in his left side and left arm ; other shots graze his back, inflicting 
flesh wounds. 

But the defendant thought that his gun was loaded with bird-shot, and though 
it was loaded with buck-shot he did not know it, and is excusable because, indeed, 


- this bird-shot does not generally kill a man at thirty yards. 


Both the medical witnesses say that this bird-shot will kill at that distance, 
although rarely, perhaps in two cases out of eight. (Dr. Stone’s testimony.) 
They could have said also, that buck-shot in many cases does not kill. However, 
buck-shot was used and did kill, and the defendant was bound to know what was 
in his gun, or submit to the civil consequences of his ignorance of the fact which 
could only discharge him from crime of a high grade. Had he killed the negro 
with small shot, only intending to stop him, he would be as well liable as he is 
now. How can it be known that he would not have caused death with such 
shot on this occasion ? 

It must be clear to all legal minds, and even to any right mind, on this series 
of facts, that the defendant has been shown guilty of what is called a gross fault ; 
and were it necessary in such cases as the present to establish the degree of his 
fault, whether in commission or omission, no doubt could remain. 

But under the great principle embodied in the articles 2294 and 2295 of the 
Civil Code, that whoever has occasioned damage to another is bound to repair it; 
no such discrimination is admitted ; the conclusion which may be arrived at, that 
the fault of the party is less in its degree, does not lessen his civil liability. Equity, 
and such also is the law, requires that not he who is not at all to blame, but he 
who has by his fault, whatever it is, caused a loss or damage, should suffer that 
loss or damage. The amount of reparation must be full, complete to the party 
injured, no deduction can be made in regard to the greater or less imprudence, 
or fault, which gives right to the action. Such are the principles unanimously 
laid down by the great commentators on our civil law, copied, word for word, on 
this subject, from the French code. Vide Code Napoleon, art. 1382. 7 Duranton, 
Nos. 708 and 1199, includes all faults and omissions. 11 Toullier, Nos. 119, 
121, 135,: Dornat, p. 2, art. 8, sec. 4. 

That the defendant himself was aware that he was guilty of a fault which en- 
titled the plaintiff to reparation from him, is evident from his declaration to some 
of the witnesses, to the effect that he wished him to be told that he wanted to 
see him, and would satisfy him for the loss of his negro; and this was soon after 
the occurrence, when he severely felt the enormity of his fault; the dead body 
of the slave being still before him. 

This cause, after a full investigation before a jury, in which the plaintiff had 
to contend against the prejudices of many planters, about the necessity of extreme 
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measures in the police of slaves, and the right of any one to shoot downa slave ARNANDEZ 


who does not instantly submit, terminated in the court below in their finding a 
verdict for $1000 for the value of the slave, and for damages in the shape of 
interest from the day of the slave’s death. 

The first branch of the verdict clearly assesses the value of the slave below 
the minimum value established by all the witnesses who knew him. This is 
$1250, the price plaintiff paid for him, which he was better worth then, says one 
witness, than when purchased. Three of the witnesses, after enumerating his 
good qualities, declared that to his master he was worth $1500; i. e., they them- 
selves would have valued his possession, if their’s, at more than that amount. 
The jury, in finding only $1000, were influenced, to some extent, by the preju- 
dices above alluded to, in not allowing the full amount of value. 

The secund branch of the verdict, allowing interest as the damages due plain- 
tiff beyond the value of the slave, is clearly illegal, insomuch as it allows interest 
on an amount yet unliquidated, and also unjust, as it would allow only $30 a year 
to plaintiff, when it is positively proved that he lost not less than $1 per diem. 

The plaintiff, in stating his damages over and beyond the value of the slave, 
which he sincerely estimated at $1500, wished to claim from defendant no more 
than would prove to be his damages at the termination of this suit. Instead, 
therefore, stating those damages at some enormous and vague amount, he di- 
rected his counsel to claim them in proportion to the time which would elapse 
until justice was done towards him by defendant. He estimated these at $1 per 
day, and it was so put down. It may be said that we are claiming the value of 
the services of a dead slave; but this sum is claimed as damages only, and 
damages incurred in consequence both of the killing, and of the failure to re- 
munerate the plaintiff, and to put it in his power to replace, if possible, the slave 
by as good a subject. 

Had the defendant not appealed, however, this cause might not have been 
taken up to this court. The plaintiff, had the judgment been acquiesced in, 
although it does him not full justice, would have ceased litigating further. He 
only appealed when and after the defendant had done so, and determined, if 
litigation must continue, he would assert his rights to their full extent. 

He therefore claims before this court: First. That the judgment of the court 
below be increased, so as to assess the value of the slave at the sum of $1500. 
Secondly. That the full damages claimed by him, over and above that sum, be 
allowed by the judgment of this court, and, as damages, not in the shape of 
interest. And that the judgment of the court below be reversed, and that judg- 
ment be awarded him by the court in accordance to his claims. All which is 
respectfully submitted.” . 

W. E. Edwards, for defendant: This is an action for damages brought by 
plaintiff against the defendant for shooting his slave. The jury rendered a 
verdict in favor of the plaintiff for the sum of $1000 damages, with interest 
thereon at the rate of eight per cent per annum, from the date of the death of 
the slave until paid. 

The evidence adduced, shows that the defendant, Thomas R. Lawes, who it 
is admitted is a freeholder, at the date alleged in the petition, after nine o’clock 
at night, in front of his plantation, discovered two of the plaintiff’s slaves in a 
skiff upon the river, rowing up; hailed them; made them come ashore; de- 
manded their passes; received a paper from them; and when in the act of getting 
a light to read its contents, the slave William broke away and fled, when the 
detendant, calling upon him several times to stop without being obeyed, fired upon 
him, then at a distance of thirty to thirty-two yards. That the night was very 
dark, and that the defendant, Lawes, at the time he fired at the slave, believed 
that both barrels of his gun, were Joaded with little bird-shot, and was ignorant 
of the fact that Daigle, the overseer, the day before, had extracted the small 
shot from one barrel, and charged it with buck-shot, for the purpose of shooting 
acrane. And that, if both barrels of his gun had been loaded with fine shot, as 
defendant believed they were at the time he fired, the said slave would have 
received little or no injury therefrom. 

From these facts, then, the defendant contends that the verdict of the jury 
and judgment of the court a quo is erroneous, and should be reversed upon the 
following grounds: ist. The defendant, being a freeholder, and finding plaintifi’s 
slave William at a late and unlawful hour of the night in front of his plantation, 
absent from the dwelling of his master. to a distance of four miles, without a 
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nae-aee white person accompanying him, was authorised by law to arrest and examine 


ewes 


him. Acts 1806, section 30 and 32, page 176. Bullard & Curry. 2d. It 
was the duty of the slave William, under the law, after defendant had stopped 
him upon the river, to passively submit until defendant had completed his exa- 
mination; instead of this, as soon as he lands from the skiff, he attempts to 
make his escape by running, to prevent which, the law fully authorised the 
defendant to make use of arms, as he did. Acts of 1806, section 32, page 
176. Bullard & Curry. 3d. The question then will arise, in the use of 
arms upon the slave, has the defendant brought himself strictly within the statute 
above cited. Weanswer,he has. He isa freeholder, as admitted by piaintiff. 
He is in front of his own property ; the negro William is passing there at a sus- 
picious and unlawful hour of the night, a distance of four miles from his usual 
place of working or residence, without being accompanied by any white person. 
Seeing this, the law permitted the defendant to stop and examine him. e did 
80; the slave stops; declares he has a pass; hands it to defendant; it being too 
dark to read, the defendant turns from the slave in search of a light; that mo- 
ment the slave flies and attempts to make his escape, before the defendant could 
possibly know whether the paper in his hand was a pass or not; and, if a pass, 
whether the same was genuine and legal, and whether the slave was acting in 
obedience to its contents or not. And the very fact of the slave making the 
attempt to escape after giving up the pass, and before it could be read, instantly 
created a well grounded belief in the mind of the defendant, that the paper was 
a forgery or ruse, the examination of which would afford him an opportunity to 
escape. In one word, the slave refused to submit himself to defendant’s exami- 
nation, and was in a state of resistance when he attempted to escape ; and the 
defendant was authorised to make use of arms to carry out the examination. 

Did defendant, in the use of arms to enforce the examination of the said slave, 
use due caution to avoid killing him. The evidence shows that he called upon 
the slave several times to stop ; that he permitted him to run to the distance of 
thirty-two yards before he fired, and, at the time, believed that both barrels of 
his gun were charged with No. 8, or bird-shot, which, at that distance, under 
ordinary circumstances, would not have killed. That he was ignorant of the 
fact that either of the charges of small shot, which he himself had put into his 
gan had been extracted by the overseer, and one barrel loaded with buck shot. 

e, therefore, contend that all due caution was used by defendant to avoid the 
killing of the slave, and that his death was purely accidental; for which defendant 
is not responsible. If the slave had been shot with the other bore of the gun, 
in which there was fine bird-shot, and from which death could only have occurred 
by the shot striking the eye, or cutting one of the great arteries of the body, or 
from some other extraordinary cause, no one would have pretended that the de- 
fendant would have been liable in damages, as the law, when the slave was 
attempting to escape, allowed the use of arms, which could not have been used 
in a form less dangerous than shooting the finest kind of shot at a distance of 
thirty-two yards, and the death would have been accidental, growing out of the 
performance of a legal and jastifiable act. 

It is therefore contended, that the defendant has brought himself within the 32d 
section of the act of 180;, and thut the death of the slave was an accident, originating 
from an act authorised and directed by that statute. This act of the Legislature of 


~ 1806, has conferred upon freeholders extraordinary power over slaves. Each one 


is made a police officer, and every slave found absent from his dwelling, prima facie, 
a criminal. To keep slaves under proper subjection and discipline, such a law 
was necessary for the country, where there was no standing or salaried police. It 
has operated well, and kept the country free from riot and rebellion. But the 
moment the use of arms is taken out of the hands of the freeholder, in the arrest 
and examination of wandering slaves, the peace and safety of the public is at an 
end. Ang if every freeholder, when he uses arms to compel the arrest and 
examination of a straggling slave, is to be mulcted in damages for whatever injury 
he may do the slave, whether that injury be accidental or otherwise, no one will 
attempt to enforce it ; and the slave, the moment he leaves his mastex’s premises, 
is without government or confrol. The slave is controlled only by fear; that fear 
arises solely from arms which the law puts into the hands of the white man, 
and takes from him. ‘The principle settled in this case will be an important one 
for the country ; for by the verdict of the jury the act of 1806 is abrogated, and 
the freeholder left without protection, in his attempt to enforce the police regu- 
lation of slaves. 
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4th. The court permitted the jury to retire to their homes during the trial, 
contrary to law. 


The opinion of the court was pronounced by 

Rost, J. The main question presented to the jury who tried this case, was, 
whether the defendant Lawes was authorised by the 32d article of the Black 
Code, to make use of arms in the manver he did, to prevent the eseape of a 
slave of the plaintiff arrested by him at an unseasonable hour. It is a question 
with the decision of which juries may be safely trusted, so far as the public 
interest is concerned. The verdict was in favor of the plaintiff; and there is 
nothing in the record which would authorise us to disturb the judgment entered 
thereon, on the application of the defendant and appellant. 

The plaintiff also has appealed, and asks that the judgment be amended so as 
to allow a larger sum for the slave, and damages at the rate of thirty dollars a 
month since he lost the services of said slave, instead of the interest allowed by 
the jury on the amount of the verdict. 

Weare of opinion that the plaintiff is entitled to have the judgment amended 
so as to be for the sum of $1200 including damages. 

It is therefore ordered that the judgment is this case be amended, so as to be 
in favor of the plaintiff and against the defendant for $1200; and that as amended 
it be affirmed, with costs. 





Frettows Jounson & Co. v. S. B. Dickens. 


Where an attachment was issued upon an affidavit, and the bond given was sufficient in™ 
amount for that sum, but was not sufficient to cover interest for several years, which was 
claimed in a supplemental petition, the attachment was good for the amount claimed 
in the affidavit, but not for a greater amount. 


PPEAL from the District Court of Terrebonne, Randall, J. 
W. Hall, for plaintiff. Beatty, tor defendant. The judgment of the 

court was pronounced by 

Suen, J. The affidavit for attachment alleged the debt to be $2848, and 
a bond was given for $4500; the petition claimed a like amount. In an 
amended petition, the plaintiff claimed $2848, with five per cent interest fiom 
January 13th, 1845. The suit was brought in April, 1848. The defendant 
obtained in the court below a dismissal of the attachment, upon the ground that 
the sum due exceeded the amount stated in the affidavit, and that the bond 
was insufficient in amount. There was a subsequent remittitur for the interest ; 
but this, it is urged, could not cure the alleged insufficiency of the bond. 

Upon the authority of the case of Pope v. Hunter, 13 L. R., 308, we are 
of opinion that the attachment was improperly set aside. The bond was suffi- 
cient with reference to the amount claimed in the affidavit. The judgment 
could not be given with privilege for a greater amount than was named in the 
affidavit, nor would the plaintiff be justified in holding under a levy, a greater 
amount of property than was necessary to cover the amount sworn to and costs. 
But the discrepancy between the amended supplemental petition, was not a 
sufficient reason for dissolving the attachment. 

It is therefore decreed, that the judgment of the district court be reversed, 
and that this cause be remanded for further proceedings according to law, the 
defendant paying the costs of the rule, and of this appeal. 
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Atcipe Fuse.ier v. Acitac Fuse.ier wife of Rosin. 


The proceedings to effect a partition are not evidence against a married woman who was 
absent, and not a party to those proceedings. 

Where real property and slaves are adjudicated to a purchaser at a public sale, and the 
titles made in the name of that purchaser, parol evidence is not admissible to show simu- 
lation in the title, or an agency to make the purchase for the benefit of other co-heirs of 
the purchaser. 


PPEAL from the District Court of Point Coupée, Farrar, J. 
T. J. Cooley, for appellant. L. A. Lacoste, for appellee. The judgment 
of the court was pronounced by 

Eustis, C. J. The plaintiff sues the defendant for certain expenditures 
made by the late Edward Fuselier, of whose succession the plaintiff is admi- 
nistrator, upon certain lots in New Orleans, of which it is alleged the defendant 
Was a co-proprietor, and also one-seventh of the price of a slave, and a brand 
of cattle, which together with the lots, it is charged in the petition, were 
bought by the deceased, Edward Fuselier, in his own name, but, in point of 
fact, belonged to the defendant and six co-heirs, and were so purchased and 
held for their benefit. With these causes of action is joined a demand for one- 
twentieth part of a judgment recovered by the deceased against widow Vincent 
Ternan, whose heir for one-twentieth part of the succession the defendant is. 

The district court gave judgment in favor of the plaintiff for the share of 
the price of the slave, and of the judgment, and the defendant has appealed. 

The district judge considered that the plaintiff had not proved that the de- 
fendant was a co-proprietor of the lots in New Orleans. The evidence relied 
upon by the counsel to establish the fact, was certain proceedings in partition, 
had before the court of probates of Point Coupée, in 1842. But the defendant 
was a married woman and absent, and was no party to these proceedings, which 
cannot be considered as evidence against her. 

The interest of the defendant in the slave was held to be proved by the 
witness, who acted as crier at the sale at auction, at which the slave was pur- 
chased. This evidence was objected to by the counsel for the defendant. 
The bill of exceptions taken to the admission of testimony of this witness, em- 
braces also the parol testimony upon which the interest of the defendant in the 
lots is attempted to be established. The testimony went to prove an under- 
standing among the heirs, that the deceased, Edward Fuselier, should buy and 
hold certain immoveable property, for their benefit. The titles were in the 
name of the co-heir, Edward Fuselier, to whom the adjudication was made, 
and parol evidence was not admissible, to show a simulation in the title, or an 
agency to make the purchase. Dabadie v. Poydras, 3 Ann. 154. Seaton v. 
Sharkey, 3 Ann. 333. Stevens,v. Wellington, 1 Ann. 73. But, independent 
of this testimony, there is a fact which we consider conclusive against the 
right of the plaintiff, to claim from the defendant any portion of the price of the 
slave, and that is, that she was sold with the effects of the succession of Ed- 
ward Fuselier, in 1841. This of itself defeats any claim against the defendant, 
depending on her having a right of property in the slave. 
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With regard to the judgment against the defendant’s grandmother, Mrs. 
Ternan, of whom she is one of the heirs, as she is also an heir of Edward 
Fuselier, whose succession is the plaintiff in this suit, and as that succession 
is solvent, there is nothing before us on which we can adjudge the defendant to 
pay to the administrator what she may have the right to exact as heir. 

The judgment of the district court is therefore reversed, and judgment ren- 
dered for the defendants absolutely for the expenditures on the lots, and the 
share of the price of the slave; and for the portion of the judgment against 
Ternan, as in case of non-suit, the plaintiff paying costs in both courts. 





Benite Marini v. Victor Mourain. 


A sale under execution of all the surplus funds in the hands of a certain person after the 
payment of a prior attachment, has no validity for want of a sufficient description, and a 
monition to confirm such a sale will be dismissed. 


PPEAL from the District Court of Point Coupée. Farrar, J. 
In this case A. Decour applied for a monition to confirm the title acquired 
by him at a constable’s sale. 

T. J. Cooley, for appellant. A. Provosty, for appellee. The judgment of 
the court was pronounced by 

Eustis, C. J. This is an appeal from a judgment of the Court of the Ninth 
District, sitting in the parish of Point Coupée, by which a sale of certain credits, 
made by a constable, under a judgment rendered by a justice of the peace, was 
homologated and confirmed. The appeal is taken by the debtor. The descrip- 
tion of the objects sold is thus given in the officers return: al) the surplus 
funds, credits, notes and claims, in the hands of P. G. Mourain, after the 
claims of the Congregation of the Roman Catholic Church of St. Francis, v. 
Victor Mourain, No. 40, and belonging to Victor Mourain, and which were at- 
tached on the 26th of October 1846, at the suit of the Congregation of the Ro- 
man Catholie Church v. Victor Mourain, No. 40. 

Without determining the question as to the power of justices of the peace to 
confirm sales made under their authority, by virtue of the monition acts, or the 
other questions which this case obviously presents, it is sufficient to state that, 
under the repeated decisions of this court, a sale by judicial authority under 
such a description as this, has no validity. 

It is therefore decreed that the judgment appealed from be reversed, and the 
proceedings of Hypolite Decoux, for a monition, be dismissed, with costs in both 
courts. 





Josep A. Racuet v. NarcissE CARMOUCHE. 


A submission to arbitration and the award thereon must be proved by evidence in writing. 
C. C. 3067. 


PPEAL from the District Court of Point Coupée. Farrar, J. T. J. 
Cooley, for plaintiff. .A. Provosty, for defendant. The judgment of the 
coart was pronounced by 
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~Racvuet Rost, J. This is a suit upon a building contract. There was judgment for 
Canmovcue, the plaintiff and the defendant appealed. , 

The appellant has called our attention to several bills of exception; one of 
which it is first necessary to notice. The plaintiff offered witnesses to prove 
that after he had left the work, the defendant proposed to him to submit the 
matter between them to two persons, one to be chosen by each party, and that 
they would abide by the decision of those persons as to the compensation to be 
allowed to the plaintiff for his work ; to which the defendant’s counse} excepted, 
on the ground that this fact must be shown by written evidence. 

The judge overruled the exception on the ground that the evidence was 
admissible to show a change in the original contract between the parties, as to 
the amount of remuneration the plaintiff was to receive for his work. 

We are of opinion that the judge erred. The witnesses were offered to 
prove a submission to arbitration, and the award thereon, which the code ex- 
pressly declares, must be in writing. C. C. 3067. 

The ground upon which the judge admitted the evidence was not acted upon in 
the trial; he told the jury, in his charge, that they were to disregard the award 
of the arbitrators, only in case they should be of opinion that the examination of 
the work had not been properly made by the experts, and that the defendant 
was not present, and had no oppertunity to make any objection thereto. 

The testimony should not have been admitted ; and the cause must, on that 
account, be remanded. 

The judgment is therefore reversed, and the cause remanded for further pro- 
ceedings according to law; the plaintiff and appellee paying the costs of this 


appeal. 
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Jean Besse v. Josern Aycock et al. 


In a possessory action, it is incumbent on the plaintiff to prove his possession of the pre- 
mises at the time of the disturbance, and within one year from the day on which his pe- 
tition was filed. 


: PPEAL by plaintiff from the District Court of Terrebonne, Randall, J. 
’ W. Hall, for appellant. Beatty, for appellee. The judgment of the 
court was pronounced by 

Rost, J. This is a possessory action; the judgment of the district court 
was in favor of the defendants, and the plaintiff appealed. 

It was incumbent upon the plaintiff to prove his possession of the premises, 
at the time of the disturbance, and within one year from the 20th of Septem- 
ber, 1848, the day on which the petition was filed; so far from having done this, 
the very first witness introduced by him proves that the plaintiff was in posses- 
sion of the lot up to the 3d of July, 1847, the date of the coroner’s sale, under 
which the defendant’s claim, and that the defendant’s have been in possession 
ever since. 

Another witness says, that the plaintiff filled up a ditch on the road, in front 
of the property, after the coroner’s sale; this does not prove the possession 
alleged, especially after it is shown that the defendant’s themselves have kept 
the road in repair. | 

The judgment is affirmed, with costs. 
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Synpics or A. Dunspar v. E. E. Woops et al. 


Where a note was given, secured by mortgage, which recited that the note was to be 
signed by A. B. and C., but which was never signed by C., and the transaction appear- 
ing to be still incomplete and still pending before the notary, there being no evidence as 
to the manner in which the plaintiff came into possession of the note, an action on the 
note against B. cannot be maintained. 


PPEAL by plaintiffs from the District Court of West Baton Rouge, 
Burk, J. 


George S. Lacey, for appellants: *‘ It was not the daty of the plaintiffs to 
procure the additional security ; and if Frame A. Woods was contented to 
affix his signature to the notes, in the absence of Erasmus P. Woods, he 
must abide by the consequences. The syndics could have demanded the names 
of both ; but it was not imperative upon them todoso. If, however, the defence 
is well urged, the court should, at least, have rendered a judgment against 
Frame for the third amount of the note; this would be placing him in the 
same situation he would have been in, had Erasmus signed; he ought not to 
be in a better situation.” 

J. M. Elam, for appellee: E. P. Woods, not signing the notes sued on, and 
the syndics taking judgment by confession from E. E Woods, the principal 
debtor, and granting a stay of execution, Frame A. Woods, as the security, 
became discharged from any liability.” : 


The judgment of the court was pronouuced by 

Eustis, C. J. This is an action on three promissory notes, signed by Ezer 
E. Woods, and the appellant, Frame A. Woods. Judgment was asked against 
the defendants, and that certain slaves mortgaged, to secure the payment of 
the notes, be sold to pay the debt. 

Ezer E. Woods confessed judgment, and afterwards the suit having been 
tried against Frame A. Woods, judgment was rendered in his favor, and the 
plaintiffs have appealed. 

It appears, that by the act of mortgage, of which the plaintiffs seek to avail 
themselves in this action, the notes which the mortgage was given to receive, 
are described as having been signed by Ezer E. Woods, F. A. Woods, and E. 
P. Woods. The latter did not sign the notes, though his name appears in its 
proper place, written in pencil. There is no evidence as to the manner in which 
the plaintiffs came into possession of the notes, and the transaction appears to 
be incomplete and still pending before the notary, before whom the act was 
passed. On the authority of the case of Villere v. Brogner, 3 Martin, 326 
and 507, the action on the notes against the appellant, cannot be sustained. 

The judgment of the district court is therefore affirmed, with costs. 


aii ene hee Lehn OO" 


Tue Synpics or DunsBar v. FRAME A. Woops et al. 


A mere understanding without any substantive agreement between one of two syndics, 
with a surety of a purchaser at the sale, that the notes to be taken by the syndics in pay- 
ment were to be signed by a third person also as surety, does not sustain the defence that 
the surety is discharged because the third person did not sign. The delivery of the notes 
to the payees, payable to order and in complete form, without any reservation, is conclu- 
sive against the defence. 
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SUPREME COURT OF LOUISAINA, 


PPEAL from the District Court of West Baton Rouge. Burk,J. G. L. 
Lacey, for plaintiffs. Elam, for defendant. The judgment of the court 
was pronounced by 

Eustis, C. J. This is an action on two promissory notes drawn by A. Dun- 
bar and the defendants, in favor of the syndics of Dunbar, which were given 
in payment of property purchased at the syndics’ sale of property of the insol- 
vent, by said A. Dunbar. The defence is, that these notes were to have been 
signed by E. P. Woods; and not having been so signed, the obligation of the 
appellees was inchoate, and affords no ground of action. The district judge con- 
sidered the defence as made out, and gave judgment for the defendants. The 
plaintiffs have appealed. 

The defence rests exclusively upon the testimony of one of the syndics, with 
whom, it is alleged, an understanding to the effect alleged existed.- This evi- 
dence is too meagre to sustain the defence; it discloses an understanding between 
the defendants, but no substantive agreement between the syndics or either of 
them and the defendants, that E. P. Woods should sign the notes. We think 
the fact of the delivery of the notes to the payees, (thus being made to order, 
and complete in form,) without any condition or definite reservation, conclusive 
on this point. 

It is therefore decreed that the judgment of the district court be reversed ; 
and that the plaintiff recover from the defendants in solido, the sum of $1053 60, 
with interest on $526 80 at ten per cent, from January 4th, 1844, and on 
$526 80 from the 19th February, 1845, at the same rate, and $6 costs of pro- 
test, with costs in both courts. 


eS eee 


MaunseLt Warre & Co. v. U. SLAUGHTER et al. 


The circumstance that the person making a purchase which is attacked as being simulated 
and fraudulent, had been the attorney at law of the vendor, does not warrant the court in 
setting aside the verdict of a jury sustaining the validity of the sale. 


PPEAL from the District Court of Iberville, Burk, J. H. A. Bullard 
and Morgan, for plaintiffs. W. M. Randolph, for defendants. The 
judgment of the court was pronounced by 

Eustis, C. J. The plaintiffs are judgment creditors of the defendant Ursine 
Schlatre, otherwise called Slaughter. The original debt, for which others were 
bound besides the judgment debtor, was reduced by receipts from the insolvent 
estates of the former to some $7600, on which interest had accumulated at ten 
per cent since 1838. 

The object of this suit is to set aside a sale of the interest of Schlatre in the 
succession of his father, which it is alleged is simulated and fraudulent. This 
sale was made by Schlatre to the co-defendant, W. E. Edwards; and it is alleged 
was made for the purpose of defrauding the petitioners by preventing the collec- 
tion of their judgment debts. It is charged that the share of Schiatre in the 
succession of his father, thus fraudulently conveyed to the plaintiffs’ detriment, 
was worth the sum of $30,000. 

The defendant insists, in his answer, that the sale complained of in the peti- 
tion, was legal and bond fide, and for a proper and valid consideration ; and that 
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the charge of fraud is false and malicious. The case, on the prayer of the Wuite & Co. 
defendant, was submitted to a jury, who found a verdict for the defendant. After g, nun, 


an ineffectual application for a new trial, the plaintiffs have appealed. 

The arguments of counsel have been confined to the single point, whether the 
sale was of such a character as would authorise the court to set it aside and sub- 
ject the property included in it to the plaintiffs judgments, as being made in fraud 
of their rights. The sale was by authentic act before the recorder of Iber- 
ville, and bears date the 29th of October, 1847. It purports to convey to W. E. 
Edwards all the right, title, and interest of Ursine Schlatre to the succession 
of his deceased father. The consideration is declared to be the sum of twenty 
thousand dollars, the teceipt of which is acknowledged in the act. 

On the day of the execution of this act it appears that an agreement was en- 
tered into between the parties, under private signature, in which, after reciting 
the contents of the act, and that, though the consideration of the sale is therein 
mentioned as being for cash, it states the real consideration to have been two 
promissory notes for $10,000 each, the first payable in March, 1848, and the 
second in March, 1849, drawn by Edwards to the order of Schlatre ; and it was 
further agreed, that if Edwards should realise and receive from the succession 
a sum exceeding twenty-three thousand dollars, he should pay over one-half the 
excess to Schlatre. 

On the 28th day of December, 1847, Edwards sold the share of Joseph 
Schlatre in the succession of his father, thus acquired by him, to the widow and 
co-heirs of the deceased for the sum of $26,000. One thousand dollars cash was 
received, and the balance, $25,000, bore interest from date ; $7000 was payable 
in March following, and the balance, $18,000, in March, 1849. Of this total 
sum seven or eight thousand dollars, with the interest, remain due and unpaid. 

The grounds upon which the charge of fraud is attempted to be supported, 
are, Ist, the relations between the parties defendant, Edwards having been the 
attorney at law of Sch/atre ; 2dly, the act of sale of the rights of Schlatre in the 
succession of his father and the counter letter bearing the same date; and, 3dly, 
certain answers to interrogatories by Edwards, which were offered in evidence 
to the jury by the plaintiffs. One of the plaintiffs’ judgments, which was for 
upwards of $10,000 with interest, was rendered by the late Court of the Third 
District, sitting in East Baton Rouge, on the 3d of July, 1841. In this case Ed- 
wards was the attorney of record of the defendant. The other judgment was 
for nearly alike amount, and was rendered by the same court on the 27th of 
June, 1845. The case appears to have been tried ex parte; no counsel appear- 
ing for the defence. Edwards was one of the attorneys of record of the de- 
fendant, and, as such, filed an answer for the defendant on the 5th of June, 1840. 

It is admitted, however, that Edwards, whose residence is in the parish of 
Iberville, has not been practising law in the parish of East Baton Rouge for the last 
five or six years. Schlatre resides in the latter parish, and there is no evidence 
of any relations of business between the parties from the time of the suits above 
mentioned up to the date of the act of sale, which is sought to be set aside. 

The fact of the public act of sale from Schlatre to Edwards not stating the 
true mode of payment of the price, and the reservation in the counter letter of 
& contingent interest in the ultimate result of the settlement of the succession, 
stipulated in it for the benefit of the vendor; and perhaps the very existence of a 
counter letter furnished grounds for suspecting the bond fides of the transaction. 
It is but an act of justice, however, to state that on the notice received by 
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Wurre & Co. Edwards from the plaintiffs’ attorney, that the validity of the transfer from 
Staventer. Schlatre would be attacked, the real character of the transaction, as afterwards 
disclosed in Edwards’ answers to interrogatories, was promptly communicated, 

and a copy of the counter letter transmitted to the plaintiffs’ attorney. 

But whatever inferences may have been drawn from the instruments them- 
selves, there was evidence before the jury well calculated to control them. 
There does not appear to have beep adduced on either side any circumstantial 
evidence, other than that of the relation Edwards bore to Schlatre, of having 
been formerly his attorney in the plaintiffs suit. So that the case rested mainly 
upon the instruments and what we shall next notice. 

Certain proceedings were taken by the plaintiffs, in order to subject property 
alleged to belong to Schlatre, and to be in the hands of Edwards, to the payment 
of the judgments. Execution was taken out, and interrogatories were pro- 
pounded to Edwards, who answered them. These answers were in evidence 
before the jury and are relied upon as sustaining the charge of fraud. 

In these answers the respondent declares, that the true character of the 
transaction is contained im the counter letter; that the purchase was made by 
him in good faith and with the hope of gain, and without any intention of de- 
frauding any one; that the notes mentioned in the counter letter were for the 
price of the purchase, and that they have been paid; that such was the under- ; 
standing before the sale which was nominally for so much cash; that the pur- 
chase, on his part, was a speculation, and the motive assigned by Schlatre for 
making it, was one which it is not necessary to state; but of which no creditor 
could complain. 

The plaintiffs themselves having put these answers before the jury, have 
placed before them, to say the least, primd facie evidence of the facts they dis- 
close. The jury was bound to take the answers together, and to judge of their 
truth, as they should be or not in accordance with other facts established in the 
cause. Their verdict has been the result. 

It is necessary to notice the reservation im the counter letter of one-half of 
any sum, the share in the succession might nett above the sumof $23,000, which 
Edwards bound himself to pay over to Schlatre. This interest the creditors of 
Schlatre could have the benefit of. But it is charged in the petition that Ed- 
wards has sold his share in the succession, for which he has received some 
$20,000; but for the balance unpaid of the price, he is in litigation with the widow 








and heirs of Joseph Schlatre, who were the purchasers. 

This cause has been twice tried in the court below. A previous jury could 
not agree. There is nothing in the evidence which would authorise us in dis- 
turbing the present verdict. 

The judgment of the district court is therefore affirmed, with costs. 





Hiram Sicter v. ALExis GAUTHIER et al. 


Where in a succession sale the property is described as containing three lots of four arpents 
front each, and a remaining lot; all of which are sold, and it turns out upon examination 
there are but two four arpent lots, the court cannot pass upon the rights of the purchaser 
of the third lot, and the purchaser of the remainder, without all the purchasers are 
parties to the .suit. 
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PPEAL from the District Court of Iberville, Burke, J. Edwards, for 
plaintiff. Berry and Deblieuz, for defendant. The judgment of the court 
was pronounced by 

Rost, J. This litigation originated in a mistake of the executor of Nathan 

.Meriam. A tract of land belonging to the succession was advertised as follows : 
‘3d. A tract of land in the rear of the town of Plaquemine, at about 22 ar- 
pents from the river, measuring 220 feet French measure, on the back line of 
Henry Keller, and running in depth to and along the bayou Plaquemine, con- 
taining about fifty superficial arpents ; this tract will be offered for sale in four 
divisions, to wit : three lots of four arpents each, front to the Bayou Plaquemine, 
with the depth therefrom across the tract, and one lot comprising the remainder 
of the lot to the bayou, and all the lands therefrom to the lands of Henry 
Keller.” 

Lot No. 1, being one of the four arpent lots, was first sold to C. Teal, and 
in succession, lot No. 2 was sold to Bernard ; lot No. 3, to Sigler, the plaintiff, 
and lot No. 4 to Gauthier, the defendant. 

The sale was made according to the advertisement, without fixing the limits 
of the respective lots; and the parties to this suit went into possession of the 
land they supposed they had purchased. 

This suit was instituted by the plaintiff, against Aleris Gauthier and Louis 
Desobry, testamentary executor of Meriam, to be quieted in the possession of 
lot No. 3, against the claim and alleged trespasses of the said Gauthier ; there 
was judgment in his favor, and Gauthier appealed. 

This case is not in a situation that will enable us to pass finally upon it. It 
is proved, that there was but two four arpent lots fronting upon bayou Plaque- 
mine; and before we can determine how this deficiency affects the parties to 
the suit, the purchasers uf the other two lots must also be made parties, and 
the limits of the different lots fixed according to law. 

It is therefore ordered, that the judgment in this case be reversed, and the 
case remanded to make proper parties, and for further proceedings according 
to law; the plaintiff and appellee paying the costs of this appeal. 





Auexis Gautuier v. Louis Dessony, Executor. 
See preceding case. 


PPEAL from the District Court of Iberville, Burke, J. Berry, for 
plaintiff. Deblieux, for defendant. The judgment of the court was 
pronounced by 
Rost, J. The plaintiff, who is the defendant in the suit just determined, has 
sued the executor of Meriam for an alleged deficiency in the quantity of land 
sold to him at the probate sale of the succession, as alleged in the former case. 
The question at issue depends upon the location of the different lots, into which 
the land of the succession was divided; and as that location has not yet been 
judicially ascertained in presence of all the parties interested, the action is pre- 
mature. 
It is therefore ordered, that the judgment in this case be reversed, and the 
plaintiff's petition dismissed, with costs in both courts. 
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SUPREME COURT OF LOUISIANA, 


Succession of Vatery DeEcovux. 


A party cannot appeal from a decree in his own favor appointing him administrator, when 
its effect could be avoided by a refusal to accept the appointment. 

An appellee who seeks a change of the judgment in his fayor, myst file an answer to the ap. 
peal The argument filed by counsel is not such an answer as is required. C. P. 688. Sac- 
cession of Hilligsberg, 1st Ann. 340, affirmed. 


PPEAL from the District Court of Point Coupée. Farrar, J. T. J. Cooley, 
for appellee. Provosty, for appellant. The judgment of the court was 
pronounced by 

Eustis, C. J. This is an appeal taken by Desolives Deceuz, from a decree 
of the district court sitting in the parish of Point Coupée, appointing him ad- 
ministrator of the succession of Valery Decouzr. 

The party cannot appeal from a decree in his own favor, when its effect could 
be avoided by his refusal to accept the appointment. 

The party applying for the administration, in the district court, was cited as 
the appellee, but he has filed no answer in this court, on which alone he can ask 
a change in the judgment. Code of Practice, 888. Succession of Hilligsberg, 
Ist Ann. 340. 

The briefs of argument filed by counsel we have held not to be answers on 
the appeal, which the Code of Practice requires the appellee to file when a 
change merely in the judgment in his favor is sought. 

The case turned in the court below on the propriety of having an administra- 
tion on the succession of Valery Decour. ‘The appellee could have appealed 
from the decision of the district court, or, in his answer, have brought before the 
court the matters adjudicated upon in the district couxt. But having done 
neither, and considering the appellant is not the proper party to question the 
validity of the judgment in his own favor, we think it proper to leave matters in 
statu quo. 

The appeal is therefore dismissed, at the cost of the appellant. 





Heres or Davenport v. LABAUVE and Lanpry. 


A jadgment rendered in 1825 is not barred by prescription in 1848. 
Where a judgment creditor has slept on his rights for a long course of time, it is a circum- 
stance which corroborates and strengthens the testimony of a witness in proof of payment. 


PPEAL from the District Court of West Baton Rouge. Burk, J. J. M. 
Elam, for plaintiffs and appellants. A. S. Herron, for defendants. 
The judgment of the court was pronounced by 
Surpex., J. In this cause the execution of a judgment was enjoined upon 
an allegation of payment. The district judge being satisfied by the evidence, 
that the judgment had been paid, perpetuated the injunction; and the judgment 
creditor has appealed. 
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The judgment was rendered in 1825, and is not barred by prescription. Pay- 
ment could not therefore be presumed from the mere lapse of time; it was in- 
cumbent upon the debtor to prove it. The witness upon this question of fact 
was a member of the bar who had been the counsel of the judgment debtors, 
to whom his services were rendered gratuitously. He is not their counsel in 
this case. He states the professional connection he had with the matter; the 
negotiations he conducted with the creditor; the fact of payment; and the shb- 
sequent acknowledgment of payment by the creditor. In portions of his depo- 
sition he speaks without qualification to the fact of payment; but in one portion 
of it he declares his belief of the fact, as far as he recollects. And it is upon 
this qualified character of the testimony that the appellant relies to obtain a 
reversal of the judgment. 

We are not prepared to say that, if the testimony stood alone, we should feel 
authorised to disturb the decree of the district judge, who heard the witness, 
and from his character, and manner in testifying, could appreciate better than 
we can, not only his credibility, but the force and effect of what he said. 

It must also be observed that a conscientious witness, after asserting what had 
occurred a long while ago, might naturally, in the course of his examination after- 
wards, qualify his assertion by speaking of the occurrences more guardedly, as 
matters of conviction and belief, resting upon the best of his recollection. There 
is no rule, says Mr. Greenleaf, that requires a witness to speak with such ex- 
pression of certainty as to exclude all doubt in his mind. ‘If he has any re- 
collection of a fact, he may express it as it lies in his memory ; and it is for the 
jury to say what weight shall be given toit.” The very cautiousness of a wit- 
ness might sometimes be received by the jury or judge as a strong assurance of 
his truthfulness and accuracy. 

But the case does not rest solely upon the testimony of this witness. His 
testimony is aided by the surrounding facts and circumstances. For example, 
the long inaction of this creditor. We have said that the time which has elapsed 
is insufficient to defeat him by prescription. But still the lapse of time and 
staleness of the demand, comes in aid of the testimony as to the fact of payment. 
Moreover, a party who has slept on his rights, during so many years, until the 
memory of witnesses has become in some degree clouded, and the other means 
of proof may have been lost or impaired, has not a right to demand from his ad- 
versary the same full and strict evidence of payment as might properly be re- 
quired in matters fresh and recent. 

Being of opinion that the conviction expressed by the district judge, that the 
judgment has been paid, is warranted by the evidence, it is our duty to affirm 
the decree. 

Judgment affirmed, with costs. 





Louis A. Du#art v. Citizens’ Bank. 


Under the charter of the Citizens’ Bank, the court has no control over mortgages given to 
secure a loan, unless the debt has been paid. 


PPEAL by plaintiff from the Fifth District Court of New Orleans. 
Buchanan, J. C. Roselins and C. Dufour, for appellant. A. Pitot, for 
appellee. The judgment of the court was pronounced by 
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Citizens’ Bank 








SUPREME COURT OF LOUISIANA, 


Rost, J. This case only differs from that of Bertoli, against the same de- 
fendants, reported in 1st Ann. 120, in this: that after the probate sale of the 
property mortgaged to the defendants, a rule was taken upon the bank and other 
mortgage creditors to show cause why the mortgages existing thereon should 
not be erased from the records; and the defendants not having appeared, the 
rule was made absolute and the mortgages erased, before the plaintiff acquired 
thé property. 

The mortgage of the bank was aot a stock mortgage of which courts of justice 
may in certain cases order the erasure when the stock has been sold separately. 
It was a mortgage given to secure a loan, over which the eourt could have no 
control under the charter of the bank, unless the debt had been paid, which is 
not pretended. 

The court having acted without warrant of law, the order and erasure are 
nullities by which the defendants cannot be prejudiced. 

The judgment of the district court, that the injunction be dissolved, and the 
issues between the plaintiffs in injunction and the various parties called in war- 
ranty reserved till after the hypothecary claim of the Citizen’s Bank shall have 
been satisfied, and the mortgage property exhausted, is therefore affirmed. 

Judgment affirmed, with costs. 
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Succession oF Lovis Rivet. 


The court cannot take notice of the rejection of testimony, unless bills of exception were 
taken to the rejection. 

Under the Code of 1808, although the words, “dowry, settlement, and constitution de dot,” 
are not sacramental, or essential in the designation of property as dotal in marriage con- 
tracts, yet the intention to make the property dotal must be cleatly expressed in the in- 
strument. Thc paraphernal character of the wife’s property is the general rule ; and dotal 
the exception. 

The Code of 1825 uses broader language than the Code of 1808, in declaring what property is 
to be considered dotal. C.C, 2318. 


PPEAL by Widow L. Rivet and J. H. Rils, opposing claimants against the 
succession, from the District Court of Iberville. Burk, J. 


J. J. Berry, for H. LeBlanc, one of the creditors, contended: The first 
question presented in the consideration of this case is, whether the property re- 
ceived in marriage was dotal or paraphernal? Under the Code of 1825, this 
could not be a question; for article 2318 declares that everything that the mar- 
riage contract declares to belong to the wife, or to be given to her on account of 
the marriage, except by the husband, is dowry, unless there be a contrary 
stipulation. But this marriage took place under the Code of 1808, and must be 
governed by what was then the law. The article of that code which must 
govern this case holds the same language in substance which we find in the 
present one. Article 17, page 326, of the old code reads as follows: “ Every 
thing which the wife settles upon herself, or which is given her by the marriage 
contract, is included in the dowry, unless there be a contrary stipulation.” On 
a comparison of the articles in the two codes on this subject, the only difference 
seers to be that under the old code dower embraced more than under the 
present one. For then the husband could settle dower on the wife. Not so un- 
der the present law. 

It is objected by Riis, that the reception of the monies and effects of the 
wife by the husband is not sufficiently proven. The contract of marriage was 
entered into in 1821, and the marriage celebrated about the same time. The 
contract referred to the-settlement of estates of the father and mother of the 
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wife, when it should be made; to ascertain and fix the amount of the wife’s Succession oF 
portion. The settlement was a suspensive condition, and the contract was not iver. 


complete as to the amount contracted about, until the settlement was made. 
In the following year this settlement was made according to law and the agree- 
ment of the parties, and has Jong since become final as to all concerned. This 
settlement shows that there was due from the estates of the wife’s ancestors 
$3065 94. That this is no fictitious sum the inventory of the estate of Joseph Le- 
Blanc, and the process verbal of sale, conclusively show. It was the duty of the 
husband to sue for and collect the dower of the wife. (C. C., articles 2330, 
2349.) By article 2349, he was required, in case he could not collect the things 
due, ‘*to restore the deeds and vouchers on which the debt is grounded.”” The 
marriage lasted more than ten years, and it is not necessary to prove that the 
money was received. (C. C. art. 2352.) Again: the contract of marriage 
states especially that the wife’s portion consisted in her interest in the successions 
of her father and mother. This interest was what constituted the dower, and 
not the money when it should be collected. The value of her “interest” was 
ascertained in the way prescribed in the contract, by the parties themselves. 
It is then for the husband, or those that claim his rights, to show that the dower 
was not recovered by him. This could be done by showing that the adniinistra- 
tor and securities failed; that after suit and all the diligence required by law, 
the money could not be realized. After so much time us has elapsed since this 
marriage was celebrated, and since the dower should have been paid, it is very 
rare that a case can be so perfectly proven as this one has been. It is most rare 
that a fact of that nature can be proven by parol after so long atime. Receipts 
of the husband would not be evidence in a suit of this nature; and, besides, could 
rarely be obtained by the wife or her heirs for the purpose of evidence. The 
judgment dismissing the opposition of J. H. Rils, should be affirmed; and the 
one dismissing the opposition of H, Leblanc, reversed, and the case remanded 
for further proceedings. 

The wife has a mortgage on the real property of her husband and a privilege 
on movables for the restitution of her dower. C. C. art. 2355, 3287. 

Zenon Labauve, for Rils, contended: The pretended mortgage claim of said 
Widow Rivet was denied, and she was bound to establish it by law and evidence, 
and she failed to do so. The parties married in the year 1821, and entered into 
a contract 1st October, 1821. The said Henriette LeBlanc had no dowry, and 
whatever property she had was paraphernal. Code of 1808, page 326. art. 16 ; 
p- 334, art. 56. Guilleau’s Heirs v. Cormieu, 2 L. R. 6. Napoleon Code, 
arts. 1541, 1574. Duranton, vol. 15, art. 335. Toullier, vol. 14, art. 358. 
Binoit, Traité de la Dot, vol. 1, art. 4. The rights of said widow, when she 
married, consisted in monies derived from the property belonging to the succes- 
sions of her deceased father and mother, and sold on the 30th July, 1821, pay- 
able: slaves by thirds, in March, 1822, 1823, and 1824; land by fourths, in 
March, 1822, 1823, 1824 and 1825. The claims of the wife, being paraphernal, 
remained under her control. Code of 1808, p. 334, art. 58. New Code, urt. 
2361. There is no proof in the record showing that the deceased husband re- 
ceived anything belonging to the wife, who can, therefore, have no mortgage. 
2d Ann. 636, Succession of Guilmin, and the authorities therein cited. 10 R. 
R. 155, T'urnerv. Parker et als., and authorities therein referred to. 


The judgment of the court was pronounced by 

Surpe.t, J. The counsel of Widow Rivet states, in argument, that evidence 
was offered in the court below to prove that the improvements which have in part 
given rise to this controversy, were erected by Louis Rivet, and that the evidence 
was rejected by the court. There is no bill of exceptions nor other entry in the 
record, showing an attempt to adduce such evidence. In its absence we see no 
reason to disturb so much of the judgment as sustains the privilege of Rils upon 
the price of the improvements. 

In the_ consideration ‘of the claim of mortgage and privilege, asserted by 
Widow Rivet, our inquiry must be first directed to the nature of her rights. 
Are they dotal or paraphernal? Her claim is based upon her interest in the 
estate of her deceased parents, which is enunciated in the marriage contract in 
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Gvamenes or the following words: Before me, John Dutton, judge, in and for the parish of 


Iberville, came and appeared Louis Rivet, an inhabitant of the said parish, of the 
age of majority, of the one part; and Henriette LeBlanc, minor, daughter of 
Joseph LeBlanc and Coraline Longuépée, both deceased; said Henriette, duly 
assisted and authorized in passing these presents by her curator ad bona, Pierre 
Rivet, junior, of the other part. Which parties did make and enter in to a con- 
tract of marriage, in the terms hereinafter set forth. Article 1st: The part and 
portion of property belonging to the future husband, a tract of land of one and 
one-half arpents front by thirty arpents in depth; which land, together with other 
property of the said future husband, is amicably valued by the parties at $1,000. 

Article 2d: The part and portion of the future wife consists in her share in 
the successions of her father and mother, with reference to the liquidations of 
said successions, when they shall be made, for the amount of the said shares. 

Article 3d: In case of there being no children born of said marriage, or 
in case children shall be born of said marriage and die before either of the parties 
of this contract, then the heirs of the first deceased shall have a right to claim 
forthwith the restitution of the share of the first deceased brought in this con- 
tract. 

Article 4th : If no children shall be born of the future marriage, or being born, 
should all die before either of the parties of this contract shall die, then after the 
restitution of the proper goods brought by the parties in the first and second 
articles of this act, the survivor shall have a right to the enjoyment, during the 
lifetime of such survivor, of all the acquets made or gained during the future 
malriage. 

This marriage contract was made in 1821, and its legal effect must be con- 
trolled by the Code of 1808, then in force. It is there said: If there be no marriage 
agreement, nor any special convention, the rights of the husband and wife are 
determined by law, and by the rules contained in the following chapters : art’ 8, 
p- 324. The most ordinary conventions in marriage contracts are the settlement 
of the dowry, (la constitution de dot,) and the various donations which the hus- 
band and wife may make to each other, either reciprocally, or the one to the 
other, or which they may receive from others in consideration of the marriage. 
Jb. art. 9. In the following chapter it is said: By dowry, are meant the effects 
which the wife brings to the husband to support the expenses of the marriage. 
Art. 16. Every thing which the wife settles upon herself, (tout ce que la 
femme se constitue,) or which is given her by the marriage contract, is included 
in the dowry, unless there be a contrary stipulation. Art.17. The settlement 
of the dowry, (la constitution de dot,) may include all the present and future 
effects of the wife, &c. Art. 18. In art. 56, page 334, it is said: All the effects 
of the wife, which have not been settled on her as a dowry, are paraphernal. 

We do not consider the words “ dowry, settlement, constitution de dot,” as 
sacramental. Quia in stipulatione nan est necessarie dotis adjectio, etiam in do- 
natione tantumdem ducimus. But, though those very words are not indispensable, 
the marriage contract under the Code of 1808 should contain words of equivalent 
import, clearly indicating the intention of the wife to clothe her property with a 
dotal character. For it must be observed, that in making it so she is in reality 
impairing her own rights. The whole income of the dotal property belongs 
to the husband for the purposes of the marriage. He has the sole administra- 
tion; and the wife cannot deprive him of it. If an immovable it is inalienable 
during the marriage, except in a limited class of cases. Arts. 28, 29. 36 Ib. 
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But on the contrary, the paraphernal property of the wife, under that code, is Succession oF 
in a much larger sense her own, and under her own control. She had the a 
administration and enjoyment of it; she was bound to ibute only one third 
of her income towards the matrimonial expenses, and might alienate it with the 
authorisation of the husband, or if he should not give it, with the anthorisation 
of acourt of justice. Arts. 51,58. The constitution of dowry by the wife is 
therefore in the nature of a gift ; and an intention to give must be clear and un- 
equivocal. Nemo facile presumptur donare. The same conclusion results from 
the consideration that the paraphernal character of the wife’s property is the 
general rule, and dotal the exception. La constitution d’une dot ne se présume 
d’ailleurs jamais: celui qui attribué 4 une chose la qualité dotdle, doit prouver 
cette qualité. Mackelday, Insti. de Droit Romain, 268. 

Applying these principles to the case at bar we are unable to deduce from the 
instrument a clear intention on the part of Mrs. Rivet to clothe her property 
with the dotal character. The expressions dowry, settlement, constitution, are 
nowhere used, nor language of equivalent import. The only words which would 
seem to indicate such an intention, we mean the words bought and restitution, 
are susceptible of an interpretation quite consistent with an intention to leave 
the wife’s estate under the dominion of the general rule. These words are 
used with reference to the property both of the husband and wife; and the 
object of the recital of what they respectively owned may all have been to avoid 
discussions, at the dissolution of the marriage, as to what property the parties 
owned before marriage, and what was acquired during the marriage. For, by 
the contract, the survivor was to have the usufruct of the entire community. 
See also Rian v, Rian’s Syndics, 4 Martin, 342, 591. Duranton, liv. 3, tit. 5. 
§ 333, et seq. 

It is proper to observe that the Code of 1825 uses broader language than that 
of 1808 in declaring what property is to be considered dotal. See Art. 2318, &c. 

Being of opinion that the interest of the Widow Rivet in the succession of 
her parents was paraphernal, it was incumbent upon her to prove that the share 
: which was allotted to her by the partition, prepared by the parish judge after her 
marriage, was received by her husband. 

It is therefore decreed, that so much of the judgment of the court below as 
sustains the privilege of J. H. Rils for $250 be affirmed. And it is further de- 
creed, that so much of the judgment as dismisses the opposition of J. H. Rils, 
be reversed, and that said opposition be remanded for a new trial, and for further 
proceedings according to law ; the costs of the appeals to be paid by the said 
Widow Rivet. 














J. C. Beatty v. CELtEste TANNER. 


In a suit by the holder of a note against the maker, where the payee has transferred it, 
the plaintiff is bound to prove the endorsement of the payee, before he can recover. 


PPEAL by plaintiff from the District Court of Terrebonne, Randall, J. 
J. C. and A. Beatty, for appellant. The judgment of the court was 
pronounced by 
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Beatty 


v. 
TANNER. 


> 
SUPREME COURT OF LOUISIANA, 


Supe, J. The plaintiff has not proved the endorsement of the payee, 
and cannot, therefore, recover against the maker of the note. It is therefore 
decreed, that the judggaent of the district court be reversed, and that there 
be judgment as in case of non-suit; the plaintiff paying costs in both courts. 


* 





Wittiam M. Suaw, Tutor, v ZeEButon York et al. 


Where a testator institutes certain persons as heirs, in general terms, and directs that 
they should receive ten per cent interest ona certain debt due him, which comprised all 
the property belonging to him at the date of the will, and he afterwards acquires other 
property, the heirs thus instituted are entitled to the property subsequently acquired, 
and the directions given in the will do not restrain the effect of the institation in general 
terms. 


PPEAL from the District Court of Concordia, Farrar, J. 


Stacey and Sparrow, for plaintiff, contended: 1. The intention of the tes- 
tator is to be ascertained from the terms of the will alone, if these are positive, 
clear, and distinct; but, when the will is in the least vague, or doubtful, as to 
its meaning, his intentions are to be gathered from all the concomitant acts and 
circumstances derived from other sources. (C. C. 1705, 1708; 7 R. Rep. 
427, 428; Duranton, vol. 9, Nos. 361, 363; 2 Ann. Rep., 581,) and especially 
from his acts and declarations. 1st Aun. Rep. 455, 456. Now, all the circum- 
stances, acts, and declarations of the deceased, which have been without objec- 
tion received in evidence, prove conclusively, that it was his intention to give 
to his nephew and niece all the property of which he should die owner, with 
the exception of the particular legacy made by him. 

2. He instituted them his heirs, that is, his universal testamentary heirs. C.C. 
art. 1563. Pothier, vol. 13, p. 82, 200, 209. Duranton 9, nos. 178,179. Hedirects 
his executors to dispose of the whole of his estate according to his will. They 
could act only after his death, and would, of course, take his estate as he might 
leave it. He evidently did not intend to die intestate as to any portion of his 
property. He simply expressed his wishes as to the future investment of that 
portion of his éstate in the hands of Dr. Jenkins. It was then only $3,000, 
but was all his property except the specific legacy. This imposed no restric- 
tion upon the institution of heir, which could only take effect after his death. 
C. C. 1455. 4 N.S. 428. The decision in the case of Shane and Withers v. 
Withers’ Legatees, 8 La. Rep. 489, 496, lays down the true principles upon 
which the present case should be decided. 

3. The institution ‘of ‘heir by the testator, which could have effect only 
after his death, can be viewed in no other light than as a disposition of 
all his property at the time when the disposition should take effect. The 
construction contended for by the defendants would render the will entirely 
contingent: that is, that it was restricted to the $3000 then in the hands 





of Dr. Jenkins. If this amount had been withdrawn by the testator, previous | 


to his death, the legacy being a conditional one, would have failed entirely. 
But this was not his intention. He simply declared what was then the bulk 
of his property ; where it was to be found ; and lastly, the manner in which he 
wished it to be managed and administered for the benefit of the legatees. A 
similar question is well reasoned in 2d Ann. Rep. 581, 582. It is earnestly 
hoped and believed, that the evident and benevolent intentions of the testator, 
their uncle, in favor of his indigent and bereaved nephew and niece, can be 
legally sustained to their full extent, and that the judgment of the district 
court will be affirmed. 


B. B. Shaw, for defendant. The judgment of the court was pronounced by 
Rost, J. Richard Gegan made a will by which he instituted Margaret 
and William Gegan, two orphan children of one of his brothers, who were 
then under his care, his heirs. The testator then goes on to say, that he be- 
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queathes to them the sum of three thousand dollars, to be allowed to remain, 
as it was then, in the hands of Dr. John C. Jenkins, at an interest of ten per 
cent per annum ; the interest to be applied to their maigtenance and education. 
He further bequeathed three hundred dollars, out of a particular fund, for 
charitable purposes, and directed the executors named to dispose of his property 
as above directed. Between the date of his will and that of his death, he 
acquired a considerable amount of property, which the executor and curator, 
and the attorney of absent heirs allege, did not pass under the will, and has 
been inherited by the collateral relations of the testator, he having left neither 
ascendants nor descendants. 

This action has been instituted by the tutor of the legatees, for the purpose 
of testing that question; the prayer of the petition is, that the executor be com- 
pelled to account to the plaintiff, and to deliver to him all the property left by 
the testator at the time of his death. The heirs at law all reside out of the 
State, and appear in these proceedings by the curator and the attorney appointed 
to represent them. There was judgment in favor of the plaintiff, and the 
defendants appealed. 

Under the authority of the case of Shane and Withers v. Withers’ Legatees, 
8 L. R. 496, and Clark and others v. Preston, executor, we are of opinion, that 
the words of the will, ‘I hereby constitute the children of my brother Wil- 
liam Gegan, my heirs,” and the directions given to the executor, to dispose 
of his property in the manner provided by the will, sufficiently show that he 
did not intend to die intestate, for any portion of his property, and that the 
mention of the principal object of which it consisted at that time cannot be 
construed so as to restrain the institution of heirs, made in general terms. 
Ward on Legacies, p. 214, and cases cited. 

The evidence of the acts and declarations of the testator, which have been 
received without objection places beyond all doubt his intention to give to his 
nephew and niece all the property of which he should die possessed, with the 
exception of the particular legacy mentioned in the will. 

Judgment affirmed, with costs. 





James M. Lancaster v. Lucy CaRRIEt. 


The prescription of five years, under C. C. 3505, does not apply to notes not negotiable. 

The service of citation upon a free white person, above the age of fourteen, living and resi 
ding at the domicil of the defendant, she being absent, is not sufficient. The retarn mast 
show that the service was made ai the domicil. C. P. 201. 


PPEAL by defendant from the District Court of Madison. Snyder, J. 
J. B. Beamiss, for appellee. H. Short, for appellant. The judgment of 
the court was pronounced by 

Roser, J. This action was instituted upon a note not negotiable. There was 
a judgment by default, which, after the legal delays, was made final, and the 
defendant appealed. 

The defendant has pleaded in this court the prescription of five years, and has 
assigned the following grounds of error in the judgment: 1st. That she was not 
served with a copy of the petition and citation, as required by law. 2d. That 
the judgment decrees the defendant to pay interest from the 1st of January, 
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Lancaster 1843, when the law only allows, and the plaintiff only claims, interest from the 
v 


CaRrist. 








judicial demand, which was subsequent to that date. 

She prays that the cause be remanded for further proceedings. 

The note not being negotiable is not subject to the prescription of five years, 
under art. 3505 of the code. 

The return of the sheriff on the citation is as follows: ‘* Received 21st day 
of March, 1849, and served on the 28th day of the same month and year, by 
handing a certified copy of the within citation and of the petition to Mrs. Seale, 
a free white person, above the age of fourteen, living and residing at the domicil 
of the defendant, she being absent at the time. ‘Samui. ANpErson, Sheriff. 

The sheriff does not state that the service was made at the domicil of the de- 
fendant. Under art. 201, C. P., the omission is fatal. Huntstock v. His Creditors, 


10 L. R. 488. State v. Johnson et al., 12 L. R. 550. Ballard et al. v. Leeds + 


Administrator, 14 L. R. 212. 

If the service had been regular, there was error in the judgment in this, that 
interest should only have been allowed from the judicial demand. 

It is therefore ordered, that the judgment in this case be reversed, and the 
case remanded for further proceedings aceording to law; the plaintiff and ap- 
pellee paying the costs of this appeal. 





J. B. LeDvrr, f.m. c.,v. Wipow A. Porcue and L. Carmoucue. 


Where a party takes upon himself the selection of a person to do a certain job of work, he 
takes upon himself the risk of skill if the contractor employs the person thus seleeted. 


PPEAL from the District Court of Point Coupeé, Farrar, J. 


A. Provosty, for plaintiff, contended: We rely upon the following points: 
1st. That the court erred in admitting proof of damages sustained by defendants, 
either for delay or otherwise, as it was not alleged nor proved that they put 
plaintiff in mora. See bill of exception. 2d. That defendants took upon ba 
selves the risk of the work when the contract was made; and, besides, received 
it without objection when completed. 7th, R. R. 131. 3d, R. 06,R.10. 34,2 
R.1. 3d. That the defendants did not suffer the damages alleged and claimed ; 
that if they did, they were caused by their own act, at any rate, that they never 
entered into the contemplation of the parties at the time of the contract, and 
were not even the direct and immediate consequence of plaintiff’s fault. 

1st. For a full statement of our objections, we refer to our bill of exception 
and to the following authorities: 14th L. R. 81; 5th L. R. 416; Morton v. 
Pils, 1st Ann. 333. 

2d. The defendants took upon themselves the risk of the work. The evidence 
in this point is conclusive: plaintiff would not assume the work; he alleged his 
inexperience as a kettle setter; yet defendants insisted in his undertaking it, 
because it was easier to get along with him, a man of color and well known, than 
with white men (Americans) who, he said, “ did not behave well;” plaintiff still 
asserting his incapacity, defendants pointed out to him his brother Honoré Le 
Duff, who to their knowledge, they said, was a very competent workman ; then, 
and then only, plaintiff agreed on condition that his brother should help him, 
adding that otherwise he would not contract. Honoré LeDuff was employed. 
The defendants wanted but one chimney, to which Honoré objected, stating he 
preferred two chimneys for the furnaces, as was customary. The defendants 
— upon one chimney, although Honoré said he had a bad opinion of the 
plan. 

3d. That as a matter of fact, the defendants did not suffer the damages com- 
plained of from any fault of the plaintiff or the work done; and that even under 
ordinary circumstances, we could not be made responsible for the damages, sup- 
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posing them proved ; for it will readily be perceived that when the contract was 
formed, such damages never entered into the contemplation of the parties, and 
are not even the direct and immediate consequence of plaintiff’s faults. C. C. 
art. 1928, sec. 1 and 2. Poth. Oblig., Nos. 160 and 161. 


T. J. Cooley, for defendants, contended: 1. The testimony to prove the 
damages suffered by defendants, in consequence of defective work of plaintiff, 
was properly admitted. Mortonv. Pollard, 9L.R.174. C. C. art. 1927, No. 
1. 2. If the defendants were entitled to a deduction for work not done, and for 
the price of re-setting the kettles, it must be because the jury were clearly of 
opinion that the plaintiff’s work was unskilfully done, and that his contract was 
not complied with. If so, defendants were clearly entitled to damages which 
they suffered in consequence of that unskilful work. C. C. 1928. 

What damages entered into the contemplation of the parties at the time of the 
contract? Both parties knew that aset of sugar kettles cannot be tried until the 
sugar cane crop is ripe; and that then, if the kettles do not work properly, time 
will be necessarily lost before the kettles can be re-set or repaired; and time, 
during the grinding season, is all important. They knew, too, that in such cases 
a prudent man will put his canes in wind row; and that a loss is always suffered 
in consequence thereof. Therefore, under the rule, plaintiff is liable for that 
loss, as established by the testimony. 

They knew that if the kettles were unskilfully set, more wood would be con- 
sumed than is necessary for a good set. Therefore, plaintiff is liable for the 
excess of wood burnt, as established by the testimony. 

They knew that if the kettles were so badly set as to require their being torn 
down during the grinding or any other season, that they must not only be re-set, 
and the price. to the contractor paid, but that all new materials must be paid for ; 
the labor of slaves furnished to assist in setting them up; the board of workmen, 
&c., must all be paid for; and that these expenses were the direct result of the 
bad work put up. For how else can the defendants be compensated for their 
losses occasioned by the plaintiff’s bad work ? 

If these losses and damages were the direct consequences of the unskilful 
manner of setting up the kettles, they must have been in the contemplation of 
the parties at the time of the contract. Duranton des Contrats et Obligations, 
lib. iii, tit. 3, sec. 4, No. 478. 

The jury allowed defendants $200 for re-setting the kettles ; but on what prin- 
ciple did they refuse to allow also $20 paid to F. Lieur for trimming the kettles ? 

Besides, the work was so unskilfully and so badly done, and such improper 
materials were used in the work, that the plaintiff was guilty of fraud, and is 
liable to all the damages that resulted from the improper execution of his con- 
= a negligentia, culpa est; magna culpa dolus est. Li. 226, ff. de 

erb. Oblig. 

By his indie he held himself up as a kettle setter, work which requires * 
great skill and experience, in which great modifications on scientific principles 
have been made within a few years back, and it turns out that the person to 
whom he confided the work imbibed his principles of sugar kettle setting from 
Matre Lambert forty years ago, (see testimony of Honoré Le Duff, who set the 
kettles for plaintiff, where he says he is fifty-five years old,) and that after setting 
a number of sets of kettles, he had abandoned the business for some fifteen or 
sixteen years. The defendant, Carmouche, believed that he was a good kettle 
setter, and he was in perfect good faith. 

3d. If the court should find the virdict of the jury correct, the judgment on 
it must be reversed; for it allows interest on the sum allowed by the verdict from 
judicial demand, whilst the verdict does not allow any interest. See verdict 
and judgment. 5 N.S. 449, 462. 7N.S. 224. 8N.S. 263. 2.1L. R. 157. 

The judgment of the court was pronounced by 

Rost, J. This is an action for work and labor done according to three distinct 
building contracts entered into, verbally, between the plaintiff and the defendants. 
There is no controversy before us about two of the contracts. The other was 
for the putting up of a set of sugar kettles andachimney. The defendants 
allege that the work was completed too late, and that the kettles were so unskil- 
fully put up that they could not be used, and had to be taken down and re-set 


during the grinding season; they claim damages in reconvention. 
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The case was tried before a jury, who deducted $200 on account of the de- 
fective work in setting up the kettles; and judgment was entered accordingly ; 
the defendants have appealed, and the plaintiff asks that the judgment be amended, 
and that the $200 deducted by the jury be allowed to him. 

It is proved that the defendant, Carmouche, asked several times of the plaintiff 
to set his kettles, saying that he preferred him to American workmen, and giving 
his reasons for the preference: he said that he knew Honoré Le Duff, the brother 
of the plaintiff, to be a good kettle setter, and that he believed him fully compe- 
tent to set his kettles. The plaintiff then said, that if his brother consented to 
do the work, he would undertake it; otherwise he would not, he not pretending 
to be a kettle setter. 

Honoré Le Duff accepted the proposal and put up the kettles. The defendants, 
in selecting, as they did, the person who was to do the work, took upon them- 
selves the risk of his want of skill, and released the plaintiff from all responsibi- 
lity by reason thereof. Their agreement was that they would pay the plaintiff 
two hundred and fifty dollars for the setting of his kettles, if he would get 
Honoré Le Duff to setthem. The only obligation which the plaintiff contracted 
was to get Honoré to do the work. He has complied with that obligation and is 
entitled to be paid. 

Itis therefore ordered that the judgment in this case be amended, so as to be 
in favor of the plaintiff for nine hundred and twenty dollars; and that as amended 
it be affirmed, with costs in both courts. 





Davip Hamitton v. Henry H. Horst, et al. 


Where the plaintiff resides in a different parish from the one in which he sues the defendant 
the latter may, under the act of 1839 amending art. 375 C. P., reconvene against the plaintiff 
for any cause of action. 

Where property seized on sequestration has been lost by the negligence of the sheriff, the 
plaintiff is liable if the sequestration was illegally issued; and it is not necessary'to make 
the sheriff a party, when the defendant seeks to recover his damages of the plaintiff. 


PPEAL from the District Court of Point Coupée. Farrar,J. C. Ratliff, 


for plaintiff, contended: 1st. Plaintiff contends that his demand was fully 
made out. 2d. That plaintiff's motion to strike out defendant's plea in recon- 
vention should have been sustained. 3d. That the court erred in permitting any 
testimony to go to the jury ir relation to the loss of the boat while in the hands 
of the sheriff, and to prove the damage consequent upon her loss, as the sheriff 
had no opportunity of showing that he had discharged his duty in that respect. 
Plaintiff’s objections should have been sustained. 4th. The damages assessed, 
if the testimony was properly received, are excessive and unsupported by the 
evidence. See case of Bonablev. Bouleny, Sheriff, 1 R. R. 292. 5th. The 
sequestration properly issued, and defendant has no cause of complaint in that 
respect .See C. P. art. 275, sec. 7. Also act of 20th March, 1839, sec. 6. 6th. 
The defence that the ferry charter was forfeited, is untenable, as no person has 
a right to complain. State alone can have the charter declared forfeited. In 
this case Hamilton only sold his right to the ferry charter such as it was. See 
act of sale from Hamilton to Hurst. 7th. A party is not bound to repair the 
damage which he may cause to another in the exercise of his legal rights. Henry 
v. Dujilho, 14 L. R. 48. 8th. Plaintiff gave through his counsel written in- 
structions to the sheriff how to proceed in the management of the boat while 
under sequestration. It is not pretended that the boat Was lost in consequence 
of these instructions; nor does the testimony any where make it even probable, 
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much less certain, that the boat was lost by negligence, carelessness, or mis- 
management of the sheriff or plaintiff. 

For these reasons the verdict of the jury should be set aside; the judgment 
reversed ; defendant’s demand in reconvention rejected, and plaintiff have judg- 
ment for the whole amount of his demand, with a vendor’s privilege on the boat, 
&c., as prayed for.” 


S. A. Lacoste and A. Provosty, for defendant, contended: The defendant's 
motion to set aside the sequestration should have prevailed, not only on the third 
ground, which was the only one submitted to the jury, but also on the two first 
points: For the bond, the sum of which was not determined by the court as 
required by C. P. art. 276, was clearly insufficient in amount; it should have 
been for an amount sufficient to compensate the defendant, not only for all dam- 
age which he could sustain, but also for the privation of the revenue during the 
pendency of the suit. C. P. art. 277. The bond was for only eighteen hundred 
dollars, just the price at which the boat was sold by plaintiff to defendant; but 
its value was greatly enhanced by the repairs, which cost defendant nine hundred 
dollars, and the revenue was from four to five hundred dollars per month; of all 
of which defendant was deprived. Besides, applicant should have made oath 
that he feared that defendant having possession of the property “ should remove 
it beyond the limits of the State during the pendercy of the suit,” 5 N. S. 43; 
5 L. R. 345; 11 R. R. 151; for plaintiff did not sue for the possession of 
the property. Act of 1839. 

There are some questions of law raised by plaintiff's counsel in the lower 
court, which may be briefly noticed here. The first is a motion to strike out 
defendant’s plea in reconvention : 

Ist. ** Because the matters set up are not connected with and incidental to 
the principal demand.” 

It is a sufficient answer to his ground to say that plaintiff resides in a different 
parish from the defendant, and that the latter had a right to reconvene against the 
former for any cause. Act of March 20, 1839, sec. 7, 4 R. R. 1. 

2d. Because the matters set up in the reconventional demand are based on in- 
juries resulting from the alleged illegal acts of the sheriff, for which plaintiff is 
not responsible ; and 3d. Because the sheriff’s acts cannot be inquired into, as 
the case now stands. 

By a reference to defendant’s answer the court will perceive that the position 
assumed by plaintiff’s counsel is incorrect. The defendant claims damages for 
having been deprived of the use of the boat, and the privilege of crossing persons 
and things across the river between Bayou Sara and Pointe Coupée, as well as 
for the loss of the boat. 

It is proved beyond question that the sequestration was improperly sued out ; 
and it is a settled principle that where a sequestration has been illegally sued out, 
the true standard of damages is the probable loss sustained by the defendant. 
“He should be placed as nearly as possible in the situation he would have been 
in had the sequestration not been issued.” 6 L. R. 266. 11 R.R.145. How 
then could the defendant have established the damages sustained by him, if he 
had been prevented from proving the loss of his property, after the unlawful se- 
questration; no matter by whose fault that loss occurred? How could the court 
and jury, in the absence of such proof, have placed him in the situation he was 
previous to the sequestration ? 

Iu the case of riguez and Vassant, 11 L. R. 167, the Supreme Court re- 
fused to allow to the defendant the value of his slave, who had died while de- 
tained in prison under a writ of sequestration. But the court said: ‘We think 
the testimony is vague, and does not show with sufficient certainty that the death 
of the slave was caused by any disease arising from his detention in jail.” 


In the case before this court, the testimony is direct and positive, that the pro- . 


perty sequestered would not have been lost if it had been suffered to remain in 
defendant’s possession. 

But we contend, that the plaintiff is responsible for all the consequences of his 
wrongful seizure ; even for the acts of the sheriff. Art. 2949 of the Civil Code 
says: ‘The appointment of a judicial guardian produces, between the person 
seizing and the guardian, reciprocal obligations. ‘The guardian must use, for the 
preservation of the effects seized, the care of a prudent father of a family; he 
must produce them, either for the discharge of the person who has seized them 
for sale, or to the person against whom the execution was levied, in case the 
seizure be raised.” 
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Troplong in commenting upon this article, C. N. art..1962, says: * Quoiqu’il 
en soit, c’est au nom du saisissant que la justice fait ce dépét; dés lors le saisis- 
sant est censé avoir contracté avec le gardien, et le gardien avec le saisissant. Le 
premier est tenu 4 l’egard du sécond de toutes les obligations énoncées par les 
articles 1947 et 1948: le second est tenu envers le premier des obligations dont 
les articles 1927 et suiv. donnent le détail.’’...... “C’est pourquoi article 1962, 
aprés avoir mis le gardien en présence du saisissant, décide d’une maniére gé- 
nérale, qu’il est tenu, par la conservation des effets saisis, des soins du bon pére 
de famille.” ...... Le contrat de dépét n’est censé intervenir qu’entre le saisis- 
sant, représenté par I’huissier, et le dépositaire nommé par celuici: Le saisi n’y 
est pas partie; il est penitus extraneus. Troplong, Depét et Séquestre, Nos. 278 
et seq. 

But the point is no longer an open one since the case of Jones v. Doles, 3d 
Ann. p. 589. 

The damages assessed by the jury are far from being excessive. The steam 
boat alone was estimated by two witnesses to be worth two thousand dollars. 
The repairs put upon her after the sale, cost the defendant nine hundred dollars. 
It is proved also, that his profits, during the business season, would have been 
from three to four hundred dollars per month. He had been deprived of the 
use of his property during seven months, when the case was finally decided.” 


The judgment of the court was pronounced by 

Rost, J. The plaintiff sold a steam ferry boat, a ferry flat boat and the right 
of keeping the ferry to defendant, who gave him three promissory notes, with 
his co-defendant as surety. When the first note became due this action was 
instituted upon it and the two others; and the plaintiff, alleging that he had just 
reason to fear that the defendant Hurst would conceal, part with or dispose of 
the boat pending the suit, and thus prevent him from recovering any portion of 
his debt, obtained a writ of sequestration; under which the sheriff took possession 
of the boat. 

Hurst moved to set aside the sequestration; and further answered, denying the 
allegations of the petition, except the signature of the notes, and alleging that the 
charter sold to him by the plaintiff had become forfeited before the sale, by va- 
rious acts and omissions of the said plaintiff, by reason whereof the consideration 
of the notes had failed. The defendant, then assuming the position of plaintiff 
in reconvention, charges that the sequestration issued wrongfully, and without 
cause; that he was unjustly deprived of the use of his property, and that while 
out of his possession the steam ferry boat was sunk, through the gross neglect 
and total want of experience of the plaintiff or of his agent; that the plaintiff 
neglected to take any steps to raise it; in consequence of which it is now a com- 
plete wreck. He claims five thousand dollars damages in reconvention. The 
other defendant adopted this defence. 

The motion to set aside the sequestration failed ; and the cause was tried before 
a jury, who returned the following verdict: ‘We, the jury, find for the de- 
fendant in the sum of twenty-three hundred dollars damages, to be offset by the 
notes of H. H. Hurst and J. S. Seibert for the sum of eighteen hundred dollars 
given to plaintiff, and judgment for balance in favor of defendant.” Judgment 
was rendered accordingly, and the plaintiff appealed. 

Before going to trial the plaintiff moved to strike out the plea in reconvention 
from the answer, which motion was overruled by the court, and he took a bill of 
exceptions; by his own showing he is not a resident of the parish in which he 
sues, and under the act of 1839 amending art. 375 C. P., the defendant may 
reconvene against him for any cause. It was optional with the defendant to re- 
sort to his remedy on the sequestration bond, or to proceed as he has done. 

The plaintiff also took bills of exceptions to the opinions of the court admit- 
ting evidence offered by the defendant, to prove the damages he had sustained and 
the negligence of the sheriff, in consequence of which the boat was lost. 
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If, as alleged in the answer, the sequestration was wrongfully sued out, the 
plaintiff was from the beginning a trespasser; under that allegation the defendant 
may prove any fact going to show the damage sustained by reason of the trespass, 
or of the want of care of the property. 

The plaintiff also excepted, on various grounds, to the introduction of the testi- 
mony of James Vance, taken on a former trial. The eourt admitted it, to show 
that the defendant was satisfied with his bargain, and likely to do a thriving bu- 
siness, and thus to negative the grounds on which the sequestration was taken 
out. There can be no doubt of the admissibility of the evidence offered for 
those purposes. 

On the merits, the case turns exclusively upon questions of fact. The de- 
fendant has satisfactorily shown, that the grounds upon which the sequestration 
issued were unfounded in fact; and that the only serious law suits pending 
against him at the fime of the trial, had been instituted after the sequestration, 
and probably in consequence of it. He has also shown, that the steam ferry 
boat was left without any person on board at the time it sank, and that the sinking 
might have been prevented by ordinary care. The judgment, so far as its effect 
is to dispense the defendant from paying for the boats is therefore correct. 
Jones v. Doles, 3d Ann. 589. 

But we are of opinion that the damages assessed are excessive ; it is proved, 
that the boat, after it sank, and the engine in it were worth from 450 to 500 dol- 
lars. The ferry flat boat must also have been worth something; and as the de- 
fendant retained both, and still had the right of ferry, we are of opinion, that 
they are sufficient to indemnify him. 

It is therefore ordered, that the judgment in this case be reversed ; and that 
there be judgment in favor of the defendant and appellee, with the costs of the 
district court; those of this appeal to be paid by him. 
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Grorce S. Sawyer v. Danret Hoovey et al. 


Where the holder of a note receives it fromthe payee after its maturity, he is considered 
as standing in the place of the payee, and it is subject to any defence which might have 
been urged against the payee; and if there was a failure of consideration, he cannot 
recover on it. 


PPEAL from the District Court of Concordia, Farrar, J. G. S. Sawyer, 
propria persona. E. Sparrow, for defendants. The judgment of the 
court was pronounced by 

Eustis, C. J. This is an action on a promissory note, drawn by Daniel 
Hoovey and George W. Christian, payable to James Ryan or bearer. The 
plaintiff obtained the note long after its maturity, and must be considered under 
the evidence, as standing in the place of the original payee, so far as relates to 
the origin of the note. The note formed part of the consideration of a contract 
for the sale of the title, interest, and claim of the vendors in a quarter section of 
land, of which the vendors bound themselves to make good the title. 

The evidence primd facie discloses a want of title, which the defence sets 
up as a failure of the consideration of the note. The contract being entire, 
and the vendors having bound themselves to make good the title, and having 
taken no steps to perfect it, cannot recover on this note, which was for the un- 
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paid portion of the purchase money. The plaintiff has no rights independent 
of the contract. 

Judgment was rendered in the district court for the defendants, ‘which is 
affirmed, with costs. 





Witui1am Rosertson, Trustee, v. James Brown. 


The articles 3352, 3353, 3354, requiring separate books to be kept by the recorder of mort- 
gages, are directory only. 

Where there are no other books kept by the recorders of mortgages in the country than a 
registry of conveyances, in which all mortgages are recorded, this recordation is sufficient. 
But if there be a separate registry of mortgages, all mortgages must be recorded in 
that book. 


PPEAL from the District Court of Concordia, Farrar, J. D. S. Stacey, 
for plaintiff. Thos. P. Farrar, for defendant. The opinion of the court 
was pronounced by 

Rost, J. The plaintiff, as trustee of the Commercial Bank of Natchez, seeks 
to subject certain property in the possession of the defendant, to a judicial 
mortgage, duly recorded, in the parish of Concordia, where the property is 
situated, against Allen J. Bowen, the former owner of the property. There 
was judgment in his favor, and the defendant appealed. 

This case presents a naked question of registry. 

The mortgage under which the defendant acquired the property bears date 
the 26th day of June, 1837, and was recorded at the time of its date in the 
book of notarial acts. It is admitted, that from the 22d of May, 1837, to the 
15th of May, 1845, there was kept by the parish judge of the parish of Con- 
cordia, one set of books distinct from the notarial record, which was called the 
mortgage record, and marked ‘*‘ mortgage record,” and that all conventional and 
judicial mortgages were recorded therein. The jndgment under which the 
plaintiff claims, was recorded in the current book of mortgages, 24th of Decem- 
ber, 1840. The mortgage under which the defendant claims, was not recorded 
in it till the 24th of February, 1841. 

The existence of a separate book for the recording of mortgages, in the parish 
of Concordia, after 1837, was first brought to our notice in the case of Ells v. 
Sims, 2d Ann. 253, and we then held, that after the opening of that book, the 
privilege claimed had not preserved its rank, by being recorded in the book of 
conveyances. 

The same principle was reviewed and re-affirmed, in the case of Parrot v. 
Chambers, 2 Ann. 801; we hold it to be a necessary deduction from our registry 
laws. It is urged in behalf of the defendants, that all acts, whether containing 
mortgages or not, were recorded in the book of conveyances; that by universal 
consent, the book had become the registry book; and that as it is proved, that 
it was not closed till the 24th of August, 1837, the fact that a mortgage record 
had been opened thirty days previous to the registry relied on by the defendants, 
does not alter the case. 

As long as there was but one set of books kept, the recording of mortgages 
in those books was valid; but it ceased to be so when a distinct mortgage record 
was established. After that time, the former record remained open for the re- 
gistry of conveyances only, and no valid inscription of a mortgage could be made 
in it. 
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It is further urged, that the Civil Code expressly requires two separate sets 
of books: one for conventional, and the other for judicial mortgages; and that, 
as both classes of mortgages were at that time recorded in the same book, in 
the parish of Concordia, the registry of the plaintiff's mortgage is defective, and 
gives him no priority. For the reasons which induced us to hold the registry 
in the book of conveyances to be valid, when no mortgage record had been kept, 
we must sustain the validity of a registry thus made. The articles of the code 
relied on, are directory to the recorders of mortgages, and should not receive a 
construction that would defeat the operation of the registry laws. 

Judgment affirmed, with costs. 





Z. H. Dorsey v. H. B. Vaucuan et al. 


Where the sheriff advertises a sale of property between the hours of 19 A. M. and 4 B. M. 
it is not good cause for an injunction, under the act of 5th March, 1842, fixing the time of 
making sheriff’s sales, and requiring them to commence their sales at 11 o'clock ; especially 
when there is no allegation that the sheriff intended commencing the sale at a different hour 
from the one prescribed by the law. 

To make the public the victim, because the sheriff had omitted to be sworn according to the 
Constitution, by declaring his acts null, would be repugnant to justice and the well settled 
doctrine of the law. 


The article 126 of the State Constitution applies to the holding of two offices under the State, 
and not where one of the offices is held under municipal authority. 
It is the duty of the courts to mulct in exemplary damages those who wantonly abuse the 
equitable remedy of injunction. 
PPEAL from the District Court of Carroll, Snyder, J. Wm. Bryan, for 
plaintiff. H. Short, for defendant. The judgment of the court was pro- 
nounced by 

Surpewt, J. The defendants are judgment creditors of the plaintiff. He 
has enjoined the execution of the judgment. 

The act of 1842 (p. 210) directs: ‘* That hereafter all sheriff’s and coroner’s 
sales shall be advertised to take place, and shall take place, at the court house, or 
at some other public place in the vicinity of said court house, on the first Satur- 
day in each month, commencing at eleven o’clock, after the expiration of the time 
required by the law for advertisement of such sales; and the said sheriff or 
coroner shall have the right to adjourn said sale to the Monday following, and 
then from day to day, only in case there shall not be time to conclude the same 
in one day.” In the present case, the sheriff having seized certain property , 
gave the defendant in execution, Dorsey, notice that he would proceed to adver- 
tise the property to be sold on a certain day at the court house door, between 
the hours of 10 A. M. and 4 P. M. The advertisement states in one portion of 
it, that the property will be sold at the court house door, on the day named, 
‘‘within the usual hours of sale,” and in another portion ‘within the hours of 
10 A. M. and 4 P. M.” Copies of the notice and advertisement were annexed 
to the petition of injunction, and the complaint in the petition is that the hour of 
commencing the sale is not designated, and that the hour of 11 A.M. should 
have been specifically designated. But there is no averment that the sheriff 
intended to sell before the hour of 11 A. M., nor did his advertisement announce 
an intention todo so. If, therefore, the appellant be right in his position, that the 
sale could not properly commence before 11 A. M., still there is no showing of 
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an intention on the part of the sheriff to violate the law at the sale. In the ab- 
sence of an allegation under oath to the contrary, the creditor is entitled to the 
benefit of the presumption, thatthe sheriff would not on the day of sale violate 
what is said to be his legal duty. As the petition is framed, there is nothing to 
show a well founded apprehension of injury or violation of the defendants rights. 
There is, therefore, no equitable case to justify the remedy of injunction. 

Another matter charged in the petition is, that the sheriff, after his election in 
November, 1847, had not taken the oath of office until June, 1849; and conse- 
quently is not now authorised to act, and his office has become vacant by the 
omission. It appears by the petitioner’s own showing that he was duly elected, 
and was acting as sheriff when the petition for injunction was filed, viz. August, 
1849. To make the public the victim of the sheriff’s omission by declaring his 
acts null, would be repugnant to justice and the well settled doctrine. See 
Buckman v. Ruggles, 15 Mass. 183. Mason v. Dillingham, Ib. 271. McIn- 
stry v. Tanner, 9 John. 135. Citizens’ Bank v. Bry, 3d Ann. 633. Bacon’s 
Abridg. verbo Office E. The People v. Collins, 7 John. 549. Kirkmanv. Wyer, 
10 Mart. 156. 

It was further alleged, as a reason why Travers was incompetent to proceed 
as sheriff in the execution of the fieri facias, that he has, since his election as 
sheriff, accepted the office of parish tax collector, under an appointment of the 
Police Jury of the Parish of Carroll. This, it is said, is in violation of the 126th 
article of the Constitution, which ordains, ‘‘that no persoa shall hold or exercise 
at the same time more than one civil office of emolument, except that of justice 
of the peace.” The office of parish tax collector, if office it be, (upon which 
point we express no opinion,) is a municipal office. That of sheriff is a State 
office. The incompatibility contemplated by the Constitution is the holding of 
two State offices. In expressing this opinion, however, we do not wish to be 
considered as recognising the right of the plaintiff to have the question of for- 
feiture of office determined in this mode of proceeding, 

It is also alleged that the sheriff had no rightto act inthe service of citation in the 
suit of Vaughan v. Dorsey ; in which case, however, the plaintiff admits that 
he appeared and defended. On this ground, it is urged, the judgment was void. 
Other matters are also alleged of a similar character, touching the validity of the 
judgment, which it would be an unnecessary waste of time to mention in detail. 
The objections to the validity of the judgment are frivolous. 

The course of justice had been so seriously impeded by the practice of taking 
out injunctions upon frivolous pretexts, that the Legislature found it necessary to 


_ enact the statute of 1831, authorising courts when an injunction of an execution 


is dissolved, to condemn the plaintiff and surety in solido to pay the creditor 
interest at the rate of ten per cent per annum on the amount of the judgment, 
and twenty per cent damages. 

This was a great and extraordinary power, and shows the legislative opinion 
as to the extent of the evil, and the importance of restraining it. It is the duty 
of courts to give effect to the legislative will and the declared policy of the 
State, and mulct in exemplary damages those who wantonly abuse the equitable 
remedy of injunction. 

It is therefore decreed, that the judgment of the district court be so amended 
as that the said H. B. Vaughan and Son recover from the said Zachariah H. 
Dorsey and his surety Thomas V. Davis in solido, the further sum of $4€, as 
damages, and the further sums of $3 64 as additional interest; and the costs of 
the appeal to be paid by the appellant. 
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H. Kenpatyt, Carter & Co. v. THomas H. Wane. 


An agent cannot take property in payment of a debt due to his principal, without a special 
authority; and a payment so made, is no bar to the principals right to recover the amount 
from the debtor. 


PPEAL from the District Court of Carroll, Snyder, J. Lewis Selby, for 
plaintiffs. Wm. Bryan, for defendant. The judgment of the court was 
pronounced by 

Eustis, C. J. The plaintiffs sue the defendants for the price of two gin- 
stands, sold to him in November, 1847. The defence is payment. The case 
was submitted to a jury, who found a verdict for the defendant. From the 
judgment rendered on this verdict the plaintiffs have appealed. The sale ap- 
pears to have been made by Craig, who was the plaintiff’s agent. He gave an 
order on the defendant to settle the accounts with J. L. Farmer. Farmer 
directed the defendant to settle with M. Wood, whose receipts in the bills of 
parcels made out by the plaintiffs, are offered in evidence by the defendant. 

It is, however, established by the evidence, that the defendant did not pay 
Wood money, but gave him a slave, of which no title is exhibited, and a note 
for $37, payable to Farmer, or bearer ; and for this consideration Wood receipted 
the bills. 

There is no evidence adduced, on the part of the defendants, which authorised 
the plaintiff's agents to receive slaves in payment of debts; or that the plain- 
tiffs have ever recognised the acts of the agents in this respect; or that the 
small note payable to bearer ever inured to their benefit. 

It is therefore decreed, that the judgment of the district court be reversed ; 
and that the plaintiffs recover from the defendant the sum of four hundred and 
eighty dollars, with interest from January 1st, 1848, and costs in both courts. 


a 





Lawrence T. Wave v. MarsHaLt and James. 


Where the vendee claims property under an act of private sale, which was not recorded 
until after a seizure by a creditor of the vendor, and the possession at the time of the 
trial is shown to have been in a third person, between whom and the vendee no privity 
or connection is shown, it will not be regarded as the possession of the vendee under the 
act of sale. 


PPEAL from the District Court of Carroll, Snyder, J. Wm. Bryan, for 
plaintiff. MM. M. Cohen, for defendants. The judgment of the court was 
pronounced by 
Eustis, C. J. On the 27th of June, 1847, Marshall and James, merchants 
of New Orleans, recovered judgment in the Fifth District Court against Green 
and McDougall, a firm of the city, for $1102, with interest; and on the 19th 
June, 1849, the judgment was recorded in the parish of Carroll. 
On an execution issued on this judgment, two slaves were seized, as the 
property of the defendants, which are claimed in the present suit, as the pro- 
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perty of the plaintiff, Lawrence T. Wade. After atrial on the merits the 
district court gave judgment for the defendants ; and the plaintiff has appealed. 

The slaves were the property of the partnership at the time the debt due 
to Marshall and James was contracted, and the plaintiff’s title to them, is a bill 
of sale, under private signature, executed on the 4th of June, 1847, in the 
parish of Carroll. This instrument was not recorded in New Orleans, the do- 
micil of the vendors, and was only recorded in the parish of Carroll on the 
16th of April, 1849, after the slaves were levied upon by the execution of Mar- 
shall and James. 

Although there is evidence of a delivery of the slaves to the plaintiff, at the 
date of his alleged purchase, there is nothing before the court which establishes 
his present possession of the slaves, which appears to have been in Thomas T’. 
Bell, between whom and the plaintiff no connection or privity is proved. 

The judgment of the district court is therefore affirmed, with costs. 
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E. O. Ross, Tutor, v. R. J. CHAMBLIss. 


The defence by the surety on an administrator's bond, that at the time of the filing of the 
petition against him, execution against the principal had not been returned, should have 
been pleaded as an exception in limine litis, and could not be gone into after an answer on 
the merits; the execution having been returned, no property found, before the answer 
was filed. 


PPEAL from the District Court of Carroll, Snyder, J. R. Short and H. 
R. Bonner, for plaintiffs. Wm. Bryan, for defendant. The judgment 
of the court was pronounced by 

Rost, J. The defendant is sued as surety on an administrator’s bond; there 
was judgment against him, and he appealed. 

The defence is a general denial, and an allegation that the conditions of the 
bond have not been violated. 

The plaintiff obtained a judgment against the administrator; but no execution 
had issued upon it when the petition in this case was filed. Before the filing of 
the answer, however, execution issued and was returned: no property found. 

The defendant now contends, that as the breach of the bond was not ascer- 
tained in a legal manner, when the petition was filed, the action was premature 


and cannot be maintained. 


We are of opinion, that this exception, if at all tenable, should have been 
pleaded in limine litis; and that by answering.to the merits, after the execution 
had been returned, the defendant must be considered as having waived this 
ground of defence. The plaintiff has asked damages as for a frivolous appeal; 
we do not consider this a case in which they should be allowed. 

Judgment affirmed, with costs. 
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Saray W. Dunsar, Widow, et al. v. Herrs or Ropert DunBar. 


In estimating the necessities of the wife so as to determine whether she be entitled to the 
‘ marital portion, the condition of the deceased husband and the habits of life engendered 
by his fortune must be taken into consideration. 
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The right to claim the marital portion exists as well in those cases where there was no mar- 


riage contract as in those in which no dowry is stipulated in the marriage contract. C. C. 
2359. 


The wife is entitled to the marital portion whether the matrimonial jomicil was in the State 


or out of it. The right results from the marriage, no matter where contracted, and the wife 
takes by inheritance as other heirs. 


Real estate, upon the death of the owner, must be distributed according to the laws of the 
country where it is situated. 


PPEAL from the District Court of Madison. H. B. Shaw, for plaintiff. 
E. Sparrow, for defendant. The judgment of the court was pronounced 
by 

Rost, J. The plaintiff claims the marital portion out of the estate of her 
husband, on the ground that he died rich, leaving her in necessitous circum- 
stances. 

The answer denies that the plaintiff is in necessitous circumstances ; and avers 
that she could not maintain her action if she was, never having resided in the 
State of Louisiana and not having been married under the régime dotal. 

The case is before us on the appeal of the defendant from the judgment 
rendered agreeaby to the prayer of the petition. It is proved that the property 
left by the deceased in Louisiana, is worth over $150,000, and produces an in- 
come of from eight to ten thousand dollars a year. He also left some real estate 
in Mississippi, which is shown to give an annual income of about $800; one 
third of which belongs to the plaintiff. Her share in the personal estate there, is 
less than $2000. These, and the right of habitation in a portion of the homestead 
are all she has, besides the commissions on the revenues of her minor children, 
which will terminate with the minority. In estimating her necessities, the 
law requires that we should take into consideration the condition of her husband 
and the habits of life which his ample fortune must have engendered in his family. 
The rule derived from the Roman and Spanish laws, in such cases, is, that the 
surviving wife is entitled to the marital portion, unless she has the means of 
‘‘ bene and honeste vivere,” according to the condition of her husband. Part. 6, 
t. 13, 1. 7, and notes of Gregorio Lopez. The evidence in the record leaves no 
doubt in our minds, that the plaintiff in this case has not the means of living ac- 
cording to the condition of her husband. 

The other grounds of defence were passed upon and overruled by our prede- 
cessors in the case of Abercrombe v. Caffray et als. 3 N. S. 1. 

It is urged, that article 2359 of the code limits the right of the widow to 
claim the marital portion to cases in which there has been a marriage contract. 
We can see no reason for such a limitation; nor is it fairly deducible from 
the article of the code. The dispositive portion of that article is general, 
and gives the right to the marital portion to the husband as well as to the 
wife, left in necessitous circumstances. The words, “‘when the wife has 
brought no dowry,” may well be considered as applying to cases in which 
there was no marriage contract, as well as to those in which no dowry was 
stipulated in it. The fact that this article is found in the chapter of the 
code that treats of the dowry, would not by itself authorise a construction at va- 
riance with its plain import, and in conflict with the decision of our prede- 
cessors. It is well known that during the discussions on the code many articles 
were inserted, and amendments made, without regard to its classification. 

We concur in the decision in the case of Abercrombe, that the wife whose 
husband has died rich, leaving her in necessitous circumstances, is entitled to 
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the marital portion, whether the matrimonial domici! was in the State or out of 
it. That right results from the marriage, no matter where contracted; and the 
wife takes by inheritance. There is no reason why she should not be permitted 
to inherit as other foreign heirs. See Partidas, the law already cited. 

As a general rule, real estate must on the death of the owner be distributed 
aecording to the laws of the country where it is situated. 

The judgment is therefore affirmed, with costs. 





Anna OcpeEn and her Husband v. W. F. Carn. 


A claim is to be considered as liquidated by an acknowledgment on the part of the debtor 
of its correctness and a promise to pay it. When a claim thus liquidated is offered in 
compensation of a promissory note, it is not required that the liquidation should be proved 
by evidence in writing. C. C. 2205. 


PPEAL from the District Court of Point Coupée, Farrar, J. Ratliff and 
Cowgill, for plaintiff. TJ. J. Cooley, for defendant. The judgment of 
the court was pronounced by 
Surpew,, J. Some of the proceedings in this case are loose and irregular; 
but we find, upon a consideration of them as a whole, nothing to satisfy us that 
the defendant has not had a full and fair opportunity to make his defence. We 
have therefore considered it our duty to determine the cause on the merits. 
The suit was upon promissory notes of the defendant, and he pleaded various 
claims in compensation. These were allowed by the court. It was objected 
by the plaintiff in the court below, and is now urged here, that the claims set 
up by the defendant were unliquidated. We think the court did not err in 
sustaining them. It is true they were originally unliquidated ; but they became 
liquidated by the plaintiff's acknowledgment of their correctness, and his ex- 
press promise to pay. Nor is it a valid objection to the compensation that the 
plaintiff's demand is evidenced by a written instrument, and the claims pleaded 
by the defendant rest upon parol evidence of an acknowledgment and promise 
to pay. C. C. 2205. Reynaud v. His Creditors, 4 R. R. 514. Pothier on 
Obligations, No. 592. 
The judgment of the district court is therefore affirmed, with costs.* 





Levi Bearp et al. v. W. A. GresHam et al. 


Where a party takes out an injunction against a sale under execution, for a clerical error 
in the publication of the advertisement, and the sheriff re-advertises the sale properly 
fora more distant day, and the party comes forward and bonds the property, it will be 
considered as an abandonment of the injunction. 

The right of a sheriff de facto to perform the daties of his office, cannot be litigated colla- 
terally in a suit between two other persons. Dorsey v. Vaughan, ante p. 155, affirmed. 





* The Hon. Isaac 7’. Preston having taken his seat as successor to Hon. George R. King, 
resigned, the coart thereafter was composed of four judges. 
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PPEAL from the District Court of Carroll, Snyder, J. Wm. Bryan,for  Brarp 
plaintiffs. John A. Collins and Andrew R. Hynes, for defendants. The 
judgment of the court was pronounced by 
Sue, J. We have noticed, in case No. 1652, the circumstances under 
which the same plaintiffs obtained an injunction against Gresham and the sheriff. 
We also stated that the order of injunction was obtained on the 24th July, 
1849. It was not served upon the sheriff until the 27th of July. On the 
24th July, the sheriff, having learned that he would probably be enjoined, 
gave the plaintiffs notice that he had discovered a clerical error in his adver- 
tisement, the use of the word ‘ Carroll,” instead of ** Madison,” in designating 
the court from which the writ issued; that he had accordingly withdrawn the 
former advertisement, and re-advertised the sale for the Ist September, 1849. 
The new advertisement was made on the 24th July ; and, on the same day we 
find the plaintiff's executing a forthcoming bond for the property seized, con- 
ditioned for its production on the lst September, and reciting the fact that it 
was advertised for that day. It is obvious, that by this course of action, the 
plaintiffs authorized the sheriff to believe that this injunction was abandoned ; 
to attribute to their conduct any other legal effect would be to sanction mere 
‘trifling with the public officer, and an injustice to the creditor. Matters thus 
stood until the day of sale had nearly arrived, when on the 31st August, the plain- 
tiffs obtained a new injunction. The grounds stated in the petition will be no- 
ticed seriatim. 


v. 
GRESHAM. 








1st. That the coming sale was in violation of the previous injunction. We 
consider that*injunction as virtually abandoned ; and the plaintiffs can take no 
benefit from it. 2d. That T'ravis, the acting sheriff, was not sheriff when the 
writ came into his hands, nor since, because he had not qualified after his elec- 
tion, in 1847, by taking his oath before a competent officer. That in fact this 
oath was not taken until about the middle of June, 1849. 

The facts, as admitted at the trial, are as follows: T'ravis, after his election 
as sheriff of Carroll, in 1847, took the oath of office on or about the 3d Feb- 
ruary, 1848. It was administered to him by Hillman, who then acted as 
justice of the peace for said parish. Hillman did not take his own oath of 
office after his election, in November, 1847. His oath, after his first election 
under the new Constitution, in 1846, was administered to him by the clerk of 
the District Court for Carroll, out of term time, and not in open court. An oath 
of office was administered to Travis by the district judge, on the 19th June, 
1849. T'ravis, under his first election, in 1846, was legally qualified, and did 
then legally take his official oath. It is not pretended that any one else, since 
1846, has acted as sheriff. 

We do not consider it necessary to enlarge upon this point. The subject 
was considered in Dorsey v. Vaughan, ante p. 155. Travis’ past acts cannot 
be invalidated ; and since June, 1849, he has been acting under the solemnity 
of an oath which supplies for the future, the previous omission, if legal omission 
ror there was. Whether the State in a proper proceeding could disturb his com- 
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rly mission, is a question upon which we express no opinion, and which the plain- 

a tif in the present action has not the right to litigate. 3d and 4th. That Travis 

~ had accepted the office of collector of parish taxes. That the time of sale was 

ed. not properly designated. Upon these points we refer to Dorsey v. Vaughan, ° 
_ ante p. 155. 

ng, It is therefore decreed, that the judgment of the district court be so amended 


that the said Walter A. Gresham recover of Levi Beard and Zachariah Dor- 
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sey, in solido, the sum of $240, as damages, and the sum of $10 75, as addi- 
tional interest, from 3}st August, 1849, to 17th December, 1849, and that so 
amended the judgment of the district court be affirmed, with costs. 





E. O. Ross, Tutor, v. W. M. Savoy et al. 


A party on a negotiable draft originally given to the defendant, cannot be held liable on a 
garnishment, when it appears the defendant no longer holds the draft. 


PPEAL from the District Court of Carroll, Snyder, J. 
In this case J. B. Wiggins was garnisheed on a fiert facias. On the trial 
of the garnishment there was judgment in favor of garnishee, and the plaintiff 
appealed. 


Wm. Bryan, for the plaintiff, contended: Wiggins had twice answered peti- 
tions of garnishment, prior to answering under the fi. fa. of 2d August, but as 
no fi. fa. was in the hands of the sheriff when the petition for garnishment was 
filed in those first attempts, he, plaintiff, caused the third writ, the present, to 
issue, although, under the first, he, Wiggins, unswered clearly and unequivocally, 
that he did owe Savoy $708. 

His second answers were a little equivocal, but stated the amount of the debt, 
and that Savoy had told him that he had transferred it. And his answer under 
the third attempt at garnishment, the present, was still more equivocal in 
answering the Ist interrogatory, which says: ‘that he is not indebted to Savoy 
in any manner, as he believes ;” and then gives the reason that Savoy told him 
it was transferred. 

Plaintiff contends that the answers to the two last attempts under the garnish- 
ment were evasive. He acknowledged he had not paid the draft; but he does 
not state to whom the draft was transferred. 

The articles 2612 and 2613 of L. C. contemplate a transferree as well as 
a transferror ; and as the answer of Wiggins does not disclose the name of the 
transferree, there is strong presumption of fraud between the transferror and 
garnishee. Establish the principle, that a third person under garnishment can 
evade the payment he owes to jiis debtor by secreting the name of the trans- 
ferree, soon there will be no use for the writ, as it will be entirely inoperative. 
It is therefore evident, that the answers under the garnishment, are evasive, and 
ought to be construed against him. Whiting v. Ivey, 3d Ann. 650. 

he transferree should have made himself known, if not to plaintiff, to 
Wiggins. But as the transferree has not made himself known to Wiggins, 
he, Wiggins, would be protected by the levy under the writ; and the statement 
by Savoy, that he had transferred the debt, is of no more importance than if 
the officer had levied on any other property of his, and he had told the possessor 
that it had been previously disposed of, without saying to whom. 


Short and Parham, for the garnishee, contended: ‘“* We think, upon the an- 
swer of the garnishee, which stands uncontradicted, and without even an attempt 
to contradict it, on the part of the plaintiff, the judgment is too obviously correct 
to be disturbed. The only grounds on which a judgment can be rendered against 
a garnishee, are: 1st. When he refuses to answer: he is then presumed to be 
indebted to the amount alleged. 2d. Where he acknowledges the indebtedness. 
3d. Where the indebtedness appears on the facts stated in the answer. 4th. 
Where the indebtedness is established by such evidence as will overrule the an- 
swer. In the present case, the plaintiff took a judgment by default, as in all 
cases where the party is cited to appear. The garnishee then files his answer. 
The plaintiff calls the case up for trial ; reads the answer of the garnishee in evi- 
dence ; which clearly show, that he is not indebted to Savoy, but only to such 
person as inay be the holder of the draft. Suppose the holder of the draft pre- 
sents himself, will he be bound by a judgment against Wiggins, upon such a 
state of fact?” 
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The judgment of the court was pronounced by Ross 
Suipexx, J. A judgment having been obtained against the defendant, Wig- . g,voy. 
gins was garnisheed under fiert facias. 
By his answers, it appears that he had given Savoy a bill of exchange upon . 
Drew § Co., which was protested in June, 1847; that in 1848 he called on 
Savoy to settle the bill, and was informed by him that the draft had been trans- 
ferred, and that he owed him, Savoy, nothing. As the case stands, the gar- 
nishee cannot be compelled to pay the plaintiff. His liability is upon a negotiable 
instrument. Nonconstat: that Savoy is the holder of it. If he is not, Wiggins 
owes him nothing. If Wiggins is compelled to-day to pay its amount to Ross, 


to-morrow he might be compelled to pay thé same sum to a third person, as the 
holder of the bill. 


Judgment affirmed, with costs. 








Tuomas J. Cootey v. P. Dowerry et al. 


Where a note is given for future services to be rendered, the non-payment of the note jus- 
tifies the withholding of those services ; 1 nd where the services rendered before the maturity 
of the note were worth the amount of the note, the party rendering them is entitled to 
recover that sum in an action on the note. 





PPEAL from the District Court of West Feliciana, Stirling,J. Brewer 
A and J. H. Collins, for plaintiff. C. Ratliff, for defendant. The judgment 
of the court was pronounced by 

Eustis, C. J. The plaintiff, who is an attorney and counsellor at law, resi- 
ding and practising in the parish of Point Coupée, brought his action against 
Morris and Doherty to recover the amount of an obligation contracted by them, 
together with Geo. W. O’ Blenis, to this effect: ‘We, O’Blenis as principal, 
and Morris and Doherty as securities, promise to pay, jointly and severally, five 
hundred dollars to T'homas J. Cooley or order, for value received, payable at the 
office of the Canal Bank at Bayou Sara on the first of January next.” It bears 
date the 12th of June, 1845. 

The answer alleges the obligation to be void for want of consideration; it 
charges that the note was given by O’ Blenis to the plaintiff to secure the pay- 
ment of a fee which O’ Blenis agreed to give him, as assistant counsel in his 
defence, under an indictment for murder then pending against him in the district 
court; that the plaintiff, instead of rendering to O’ Blenis his professional ser- 
vices throughout the prosecution, abandoned the case before its termination; by 
reason of which O’ Blenis was compelled to employ other counsel at great ex- 
pense, &c. 

In the court of the first instance, after a trial on the merits, the plaintiff was 
non-suited. From that judgment he has appealed. 

It appears that O’ Blenis was committed to prison on a charge of murder, and 
fhat the plaintiff was employed as one of his counsel.. He refused to appear 
for the accused, unless security was given him for his fees; and O’ Blenis gave 
him the obligation sued on, which was considered as satisfactory; the plaintiff 
undertaking to defend him to the termination of the prosecution. 

The first trial of O’ Blenis took place in June, 1845, at Point Coupée; the 
plaintiff appeared for the prisoner and acted as his counsel throughout the pro- 
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ceedings which lasted two days. It had no final result, as the jury was dis- 
charged, not being able to agree on a verdict. 

A second trial took place in September, 1846, which was attended with the 
same result as the first. A third attempt was made to bring this prosecution to 
a close, when, after part of the jury was sworn, it was abandoned, a nolle pro- 
sequi having been, by leave of court, entered by the district attorney. The note 
or obligation given by O’ Blenis to the plaintiff fell due in January, 1846, and 
was protested for non-payment. Previous to the second trial O’Blenis made a 
formal request on the plaintiff to appear as his counsel, apprehending that his 
non-appearance for him in court would injuriously affect his cause before the 
jury. The plaintiff refused to have any thing more to do with the cause: the 
only reason assigned by him, to the person sent by O’ Blenis to make the request, 
was that he had not received his fee, and never expected to receive it. Accord- 
ingly he ceased to appear for O’ Blenis, or to act fyr him as counsel on the second 
trial, or in the proceedings which resulted in his final discharge. 

These facts present two questions: First, was the plaintiff justified in termi- 
nating his professional relations on the non-payment of the note? And second, 
can the plaintiff recover on the note against the defendants, who bound them- 
selves as the securities of O’ Blenis only ? 

The plaintiff bound himself to give and continue his professional services to 
the accused, in consideration of his fee secured to be paid at a certain time by 
the signatures of the defendants. O”’.Blenis was bound to pay at a certain day, 
and they were bound that O’ Blenis should pay as he was bound. The obliga- 
tion was payable in bank; was made negotiable; and it is not easy to find ground 
on which O’ Blenis could exact from the plaintiff the continuance of the per- 
formance of his part of the contract, when he himself and his sureties were 
at the time in total default as to the performance of theirs. O° Blenis, in June, 
1846, was at large on bail, and in the full enjoyment of his property, and no 
excuse or reason is given for the non-payment of the notes; there was no offer 
to pay it. Under these circumstances, it seems clear that O’ Blenis had no right 
under his contract to exact any further professional services from the plaintiff. 

The services of the plaintiff commenced with the arrest of O’ Blenis on the 
charge of murder, in December, 1844. Being the only one of the counsel en- 
gaged for his defence who resided in the parish, it was with him principally that 
O’ Blenis consulted during his confinement in prison. After the first trial, the 
plaintiff, with another of his counsel, obtained a writ of habeas corpus, which 
was returnable before the judge who resided in Iberville, and accompanied the 
prisoner to Iberville, where the argument was had on the application for a dis- 
charge on bail. It was attended with great difficulty, but was successful; and 
O’ Blenis was released on bailin September, 1845, before the note fell due. 

It appears that the services of the plaintiff were of the most efficient kind; 
that he was zealous and untiring in his efforts ; and that the sum of five hundred 
dollars is less than the compensation he would justly be entitled to for his profes- 
sional labors, of which the accused had the benefit. 

We perceive nothing in this case which absolves O’ Blenis from the responsibi- 
lity of paying the plaintiff as for time and labor in any ordinary contract. The 
charge that is made in the answer, that by the withdrawal of the plaintiff on the 
second trial, O’ Blenis was ebliged to employ other counsel, is not sustained by 
evidence. On the first trial, five gentleman, including the plaintiff, appeared as 
counsel for the prisoner. Subsequently, the prisoner was defended by three 
counsel. ‘The plaintiff was in’ court attending to his ordinary business during 
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the last trials, in which he did not appear; but that the prisoner was injured 
thereby, rests purely in conjecture. 

The value of the services rendered by the plaintiff in restoring O’ Blenis to 
his liberty and saving his life, do not appear to have been contested. And they 
were all rendered before the note on which the defendants are securities fell 
due. The counsel in prison, his professional exertions on the first trial, and, 
subsequently, on the habeas corpus at Iberville, were all before that period. The 
note then was justly due, and was short of the equivalent which the plaintiff 
could rightfully claim for his labor. There was nothing like a failure of the 
consideration before and at that time; and we have seen that there has been 
nothing since in the conduct of the plaintiff which impairs it. On the contrary, 
by the default of O’ Blenis and the defendants, the plaintiff was released from 
all obligation of continuing his professional services ; while there was a continued 
refusal on the part of O’ Blenis and his securities to comply with their contract. 

The judgment of the district court is therefore reversed; and it is ordered, 
that the plaintiff recover from the defendants in solido, the sum of five hundred 
dollars, with four dollars costs of protest, together with interest on said sum of 
five hundred dollars from the 4th January, 1846, and costs in both courts. 


J. Moncert, Tutor, v» Coartes Tessier. 


As a general rule under-tutors are without authority to receive and control the assets of 
minors; but they have the right to employ counsel, and stipulate the necessary fee ; to 
institate proceedings against tutors to deprive them of their tutorship and to protect the 
property of minors from waste. 

An attorney at law who retains a reasonable amount out of his collections for his fee, can* 
not be compelled to refund the amount retained. 


PPEAL from the District Court of East Baton Rouge, Burk, J. G.S. 
Lacey, for plaintiff. J. M. Elam, for defendant. The judgment of the 
court was pronounced by 

Rost, J. Moses Tyler, the under-tutor of the minors whom the plaintiff 
now represents, instituted an action against P. A. Walker, the former tutor of 
said minors, to deprive him of the tutorship, and to compel him to render an 
account of his administration. Thomas Green Davidson signed the petition as 
his counsel, and attended to the suit as such. 

Walker subsequently resigned the tutorship, and before another tutor was 
appointed he deposited in the hands of the defendant, who was then parish 
judge, certain promissory notes belonging to the minors. The defendant gave 
those notes to Davidson for collection, and took the two receipts upon which this 
action is brought. The plaintiff asks that the notes be returned, or the defendant 
adjudged to pay the amount thereof with interest. There was judgment in his 
favor, and the defendant appealed. 

The receipts, upon which the action is based, show that a note of D. D. Avery 
for three hundred dollars, and T'unard’s note for seventy-five dollars were col- 


lected by Davidson, and applied by him to the payment of his fee in the case of 


Moses Tyler v. Walker, by order of the under-tutor Tyler. The plaintiff ob- 
jects to this appropriation of the funds on two grounds: 1st. That the under- 
tutor was without authority to receive and control the assets of the minors ; and 
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that the defendant, as depositary, is liable for an illegal disposition of the property 
deposited. 2d. That Davidson was absent when the case of Tyler v. Walker 
was tried, and is entitled to no compensation. 

As a general rule under-tutors are without authority to receive and control the 
assets of the minors. But in the cases provided by law, they have power to 
employ counsel to institute the proceedings necessary to deprive the tutor of 
the tutorship, and to protect the property of the minors from dilapidation and 
waste. That power necessarily implies the further power of stipulating with 
the counsel employed a proper compensation. In this case it is proved, that five 
hundred dollars would have been a reasonable compensation for attending to the 
suit of Tyler v. Walker; and the under-tutor has only allowed $375. The 
amount being reasonable, if Davidson was entitled to compensation, he could 
not be compelled to refund it on account of the informal manner in which it 
came to his hands. The payment, on that hypothesis, is valid, and operates a 
discharge of the defendant pro tanto. 

But it is said that the debt was not due, by reason of Davidson’s neglect to 
attend the trial. The party who employed him did not raise that objection; nor 
was it raised by the present plaintiff in the action which he brought to annul the 
judgment rendered in that case. His petition on the contrary goes far to ex- 
onerate Davidson from the negligence now alleged, and expressly admits that 
the cause was improperly tried in his absence, and when he had no right to ex- 
pect that it would be tried. It may be remarked that Dauwidson represented the 
plaintiff in the action, and that, if he failed to appear, the only judgmeut which 
could be legally rendered was one dismissing the petition. 

The allowance appears to have been made in good faith by.the under-tutor, 
and the defendant is entitled to the benefit of it. The amount of it deducted 
from the judgment appealed from leaves a balance of $24 40, for which the de- 
fendant has not accounted. 

It is therefore ordered, that the judgment in this case be reversed; and that 
there be judgment in favor of the plaintiff for $24 40, with the costs of the 
district court; those of this appeal to be paid by the plaintiff and appellee. 





L. BonNnECAZE v. M. GRANNERY. 


The purchaser who is apprised of the danger of eviction before the sale, cannot suspend 
the payment of the price on account of that danger. He has no action until he is evicted. 
C. C. 2535. 


PPEAL from the District Court of East Baton Rouge, Burk, J. J. N, 
Brunot, for plaintiff. A.M. Dunn, for defendant. The judgment of the 
court was pronounced by 
Rost, J. L. Bonnecaze sued M. Grannery upon a note, the payment of 
which was secured by a mortgage ona house and lot in the town of Baton 
Rouge. Before obtaining judgment, the heirs of Grannery’s deceased wife 
intervened, and set up a claim in right of their mother, to the mortgaged pro- 
perty, &c. Exceptions were filed by Bonnecaze to their petition of interven- 
tion. Judgment was rendered in favor of Bonnecaze, on his note against Gran- 
nery, and no action was at that time taken on the intervention. Execution 
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issued, and the property was seized. About the sametime, Mrs. Hernandez, 
in her own right, and as tutrix of her minor children, obtained a writ of seizure 
and sale against Grannery to sell the same property, under another mortgage. 
The sheriff seized the mortgaged property, under both writs; advertised and 
sold under both on the 6th of February, 1847, when Bonnecaze became the 
purchaser for the price of $2000; satisfied his own judgment, and paid the 
balance to the sheriff. On the 11th of February, 1847, he sued out a writ or 
injunction, restraining the sheriff from paying the money to Hernandez, on the 
allegation that he was in danger of eviction, ‘‘on account of the suit of inter- 
vention aforesaid, which was pending against him.” He made the heirs parties, 
and asked that his suit of injunction be cumulated with said suit of interven- 
tion, which he also prayed might be rejected, &c. Hernandez answered, 
ist. That if there was any danger of eviction, it was apparent the purchaser was 
informed of it before the sale. 2d. That, having paid the price to the sheriff, 
he could not demand its restitution, or any security until evicted from the pro- 
perty purchased. 

On the application of the plaintiff, the case was tried before a jury, who re- 
turned a verdict in favor of the defendant. He has appealed from the judgment 
rendered thereon. 

It is manifest, that before the sale the plaintiff was apprized of the danger of 
eviction, which he now alleges; he cannot, therefore, under the textual provi- 
visions of article 2535 of the code, suspend the payment of the price. He has 
no action until he is evicted. 

The judgment is therefore affirmed, with costs. 





Justin A. Epwarps v. McFatut et al. 


A dormant partner may retire from a firm, and not be liable for subsequent contracts of 
his former partners, without giving notice of his withdrawal; provided that the persons 
affected by his withdrawal were without knowledge of his having been once in the part- 
nership. 

Where business is transacted by A and B., under the firm of A. & Co., B. cannot be consi- 
dered as a dormant partner; and if he retires from the firm is bound to give notice of 
his retiring, or he will remain liable for the contracts subsequently made in the name of 
the firm. 


PPEAL from the District Court of Corroll, Snyder, J. Stacey and Spar- 
row, for plaintiff. H. Short and Collins, for defendant. The judgment 
of the court was pronounced by 

Suveutt, J. The plaintiff seeks to make the defendant McFall liable asa 
partner, upon a note of Belknap & Co. to their own order, and by them en- 
dorsed, dated New Orleans, May 22d, 1847, and there payable. There was 
a judgment as in case of non-suit in the court below, and the plaintiff ap- 
pealed. 

The material facts are as follows: About the 1st December, 1845, a com- 
mercial house was established in the State of Arkansas under the style of 
Belknap § Co. It was composed of M. L. Belknap, C. W. Belknap, and 
McFall, the defendant. It thus existed, with the consent of the parties, until 
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December, 1846, at or shortly after which time McFall retired. But no notice 
of his retirement was published until after the date of the note. During the 
existence of the partnership, they purchased their dry goods,- hardware, and 
drugs, in Louisville, and their groceries in New Orleans. Their business seems 
to have been that of ‘country merchants.” At the same time, there existed 
at Providence, in ‘Louisiana, a firm styled Belknap and McFall, composed of 
M. L. Belknap and the defendant. Mygalt § Edwards were a New Orleans 
house, of which the plaintiff Edwards, was a partner. The consideration of 
the note was goods sold at its date by Mygalt §& Edwards to the house of 
Belknap § Co., personated by C. W. Belknap. This was the first transaction 
Belknap & Co. had with Mygalt and Edwards. A clerk of Mygalt and Ed- 
wards, who made the sale, states that at the time the goods were purchased, 
he asked Belknap “if Belknap & McFall, of Lake Providence, were interested 
in his house ;” to which Belknap answered ‘that they were all connected to- 
gether, but that Belknap § McFall lived at Lake Providence, and that he 
attended to the business of Belknap § Co., somewhere in Arkansas.” The 
clerk further deposed, that he had the conversation above related at the re- 
quest of Edwards, and took a memorandum of it, which has been mislaid. 

The fair and reasonable inference from the whole evidence is, that Mygalt 
& Edwards when they made the sale to Belknap & Co., had heard of the 
connection of McFall with that house, who, as we have seen, during the pre- 
vious year, had business transactions in New Orleans; and they must be con- 
sidered as selling the goods, under the belief that the partnership still existed. 
And this brings us to the enquiry, whether McFall, who had retired from the 
firm, before the note was given, can be held liable to the plaintiff. 

As McFall was once a partner of the house of Belknap § Co., it was his 
duty when he retired from it, to publish a notice to that effect. It is argued, 
that he is to be treated as a dormant partner, because his name did not figure 
expressly in the style of the house. We are not prepared to say, that a person 
can he styled a dormant partner, who enters into a partnership with A., under 
the style of A. & Co. The words * & Co.,” hold out to the world that some 
one else is concerned besides A. The term dormant seems more properly ap- 
plicable to the case of a party associating himself in business with A., who 
transacts the business in his A.’s sole name. -See Mitchell v. Dall, 2 Harr & 
Gill, 171. But, even if McFall could enjoy the advantage of being con- 
sidered a dormant partner, the law of the case is still against him. It is true, 
the case of a dormant partner is treated as an exception to the general rule, 


that the liability of partners quoad third persons, cannot be avoided without 


public notice. But this must be received with the qualification, that the person 
to be affected by the retirement of the dormant partner, was without knowledge 
of the fact of his being once in the partnership. If, at the time of contracting, 
he is aware of that fact, he must be considered as believing its continuance ; 
and therefore trusting the partner who has secretly retired. The case of Farran 
v. Deflinne, 1 Carrington and Kirwan, was one of a dormant partner. The 
law, says Cresswell, J., stands thus: ‘If there had been a notorious partner- 
ship, but no notice had been given of the dissolution thereof, the defendant 
would have been liable. If there had been a general notice, that would have 
been sufficient for all but actual customers ; these, however, must have had some 
kind of actual notice. If the partnership had remained profoundly secret, the 
defendant could not have been affected by transactions which took place after 
he had retired ; but if the partnership had become known to any person or 
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persons, he would be in the same situation, as to all such persons, as if the 
existence of the partnership had been notorious.” 

In Carter v. Whally and others, 1 Barnewall and Adolphus, 11, the defendant 
Saunders had been a partner in a company, doing business under the title of 
‘* Plas Madoc Colliery Company near Ruabon, North Wales,” but had retired 
before the bill of exchange upon which he was sued was accepted by the 
secretary of thecompany. Lord Tenderden was of opinion, that the action was 
not sustained, Saunders having withdrawn from the firm before the acceptance 
was given ; and that the plaintiff, who discounted the bill at Birmingham, could 
not avail himself of the want of notice, as it did not appear that he had ever 
dealt with the company while Saunders was a member, or that the partnership, 
during that time, had been so known at Birmingham, where the plaintiff car- 
ried on business, that he must be supposed to have looked upon Saunders asa 
partner, in default of notice to the contrary. The plaintiff was, therefore, non- 
suited. The opinions of the judges upon the refusal of a new trial are preg- 
nant with the inference that if Carter had known, when he took the bill, that 
Saunders was once a partner, the case would have been with the plaintiff. 
The opinions of Lord Tenderden and of Parke, J., also show that would not 
have been necessary to prove expressly Carter’s knowledge, but that such know- 
ledge might be presumed, if it were proved that Saunders’ connection with 
the company had been generally known in Birmingham. See also Evans v. 
Drummond, 4 Esp. 88. Kelly v. Hurlburt, 5 Cowan, 535. Smith’s Mercan- 
tile Law, 47. Collier on Part. 3, 62, 313. 

It is therefore decreed, that the judgment of the district court be reversed ; 
and it is further decreed, that the plaintiff recover from the said defendant, 
James H. McFall, in solido, the sum of $874, with interest from 28th May, 
1849, until paid, and costs in both courts. 


Levi Bearp et al., r. W. A. GresHam et al. 


Where the petition for an injunction alleges no injury tothe petitioner, nor any apprehension 
of injury, there is no equitable ground for the injunction, and it should be dissolved. 
Case between same parties ante p. 160 affirmed. 


PPEAL from the District Court of Carroll, Snyder, J. Wim. Bryan, for 
A plaintiffs. J. A. Collins, tor defendants. The judgment of the court was 
pronounced by 

Supert, J. Gresham obtained a judgment in the parish of Madison against 
Beard and Bush. A fi. fa. issued, addressed to the sheriff of Carroll parish, 
and upon application to Beard for payment, he, on the 14th July, 1849, addressed 
a written notice to the sheriff, in which he recognises the fi. fa. as issuing from 
the parish of Madison, and points out certain moveables, which he directs him to 
seize. This the sheriff did, and advertised the property to be sold on the 4th 
August, at Beard’s residence, within the usual hours of sale. On the 24th July, 
1849, Beard presented to the district judge a petition for injunction upon two 
grounds: 1st. That in his advertisement the sheriff erroneously stated the fi. fa. 
as issuing from the District Court for the parish of Carroll, when in point of 
fact it issued from the District Court for the parish of Madison. 2d. That the 
advertisement does not show within what time said property would be sold ; 
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the expression “ within the usual hours of sale,” being too indefinite. These 
objections are made nakedly, without any assertion of an apprehension that any 
injury would result to the petitioner, or even that he believed that on the day of 
sale the sheriff intended to commence his sale before the hour of 11 o’clock, de- 
signated by the statute of 1842. We think the petition showed no equitable ground 
for an injunction, and should have been dissolved. It is proper to add, that this 
cause was tried upon the same evidence as the injunction suit between the same 
parties, (No. 1609,) and the facts which will be noticed in the consideration of 
that case furnish additional evidende that the debtor was actuated by no other 
motive than a desire to delay his creditor. 

As the creditor thought proper to recognise his first advertisement as erroneous, 
in consequence of the clerical error as to the parish, and to abandon it, we will 
merely dissolve the injunction in this case, without damages. 

It is therefore decreed, that the judgment of the district court be reversed, 
and that the suit be dismissed; the costs in both courts to be paid by the plaintiffs. 


RII IRIE INI IBINBIRNI)Mhnw—é"«m 


Exz1zasetu M. Bemiss et al. v». Dwicut and HartTMANn. 


A purchaser of property at sheriff's sale under a valid judgment will acquire a good title, 
although in a subsequent litigation between the same parties for the same cause of action, 
the plaintiff obtains a second judgment for a less amount than the first. 


PPEAL from the District Court of Madison, Farrar, J, Isaac Thomas, 
for plaintiff. Amonette, for defendant. The judgment of the court was 
pronounced by 
Eustis, C. J. Dwight and Hartman instituted a revocatory action against 
John B. Bemiss, Judson Harman, John E. Carson and Thomas Johnson and 
others, the object of which was to subject certain property, alleged to have been 
transferred by Bemiss, on the eve of insolvency, to the co-defendants in fraud 
of his creditors to the payment of their debt. There was judgment against 
Bemiss on the plaintiff's debt, and against the three named co-defendants. The 
latter appealed from this judgment ; and the Supreme Court gave judgment in 
favor of Harman, and remanded the cause for a new trial as to Carson and 
Johnson. 16 L. R. 150. Bemiss not having appealed from the judgment, 
and having been no party to the proceedings in the Supreme Court, it stands 
against him unaffected by the judgment on the appeal. The decretal part of 
that judgment has no relation to the judgment against Bemiss, but only deter- 
mines on the rights of the parties to the appeal, to wit, the creditors Dwight 
and Hariman, and the appellants. The court was of opinion, that Bemiss might be 
entitled to a certain credit of a note received from him by Dwight and Hartman ; 
and on remanding the cause expressed their opinion, that this was an open 
question to be determined on the new trial. But this well might be, and still 
the judgment against Bemiss remain entire: the point only being open between 
the parties before the court. Such is the legal interpretation ef the judgment 
of the Supreme Court. 
The judgment against Bemiss et al. in the court of the first instance, was 
rendered as far back as 1837, and that of the Supreme Court on the appeal in 
September 1840. 
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On the trial, and after the cause was remanded, the suit was dismissed as to 
Carson and Johnson, and the plaintiffs took judgment a second time against 
Bemiss for their debt, subject to the credit of the note received by them. This 
judgment was rendered in January, 1847. But in the mean time, to wit, in 
March, 1845, the plaintiffs in that suit took out execution on the first judgment, 
under which certain property of Bemiss was sold, which the plaintiff in the pre- 
sent suit, who is the wife of Bemiss, purchased on a credit of twelve months; for 
which she gave her twelve months’ bond, with the authority of her husband. 
The present suit has for its object the arrest of proceedings under an execution 
issued against Mrs. Bemiss on the twelve months’ bond. The claim of the 
plaintiff for relief is based upon the ground, that from the time the first judgment 
of the Supreme Court was rendered until the second judgment against Bemiss was 
rendered against him in 1847, there was no judgment against him, and that she 
consequently has no title whatever to the property she bought at sheriff’s sale. 
The statement of the case shows the fact to be otherwise. There was a valid 
judgment against Bemiss when the execution was issued, and when the plaintiff 
purchased under it. What effect the second judgment had upon the first, as it 
was rendered long after the plaintiff’s purchase, it is not necessary to enquire. 
It can have no effect on the proceedings under the first had previous to its ren- 
dition. The court below erred in making the plaintiff’s injunction perpetual. 

The judgment of the district court is therefore reversed, and judgment ren- 
dered for the defendants, with costs in both courts. 


® LLP POPPI EN hh 


J. A. Parrerson v. R. Spautpine et al. 


Where property is seized by the sheriff under one writ, if the sheriff receive a second writ, 
the first levy is sufficient for both, and the receipt of the second is a constructive levy. If 
the party suing out the second writ be sued for damages for a wrongful seizure, only such 
damages can be recovered as were sustained from the detention of the property under the 
second writ, after it was released from the first seizure. 


PPEAL from the District Court of West Feliciana, Stirling. J. J. A. 
Patterson, in propria persona. U. B. Phillips, for defendant. The 
jadgment of the court was pronounced by ; 

Eustis, C. J. This is an action for damages resulting from the wrongful 
issuing of a writ of sequestration, on the part of Spaulding against a crop of 
cotton belonging to the plaintiff. Phillips was the surety on the bond, by the 
amount of which his responsibility to the plaintiff is of course limited. The 
demand against the principal inthe present suit exceeds that amount. The judg- 
ment of the district court was against the defendants in solido for $370 32 
with interest; the latter have appealed. 

The appellee, in his answer on the appeal, bas asked that the judgment be 
changed so that he recover the whole amount of the sequestration bond against 
both defendants, with an additional sum against Spaulding. 

On the 19th of November, 1846, Spaulding instituted a suit against Doherty 
for the sum of $299 90, in which he claimed a privilege on the crop of Doher- 
ty’s plantation; the debt being for supplies furnished. Patterson, the plaintiff, 
had bought the plantation at sheriff’s sale on the 6th of June previous, and was 
in possession of it. Under the writ of sequestration in Spaulding’s suit, the 
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cotton made on the plantation was seized by the sheriff, who retained possession 
of it until the suit was divided in July, 1848. By the judgment, Spaulding 
recovered his debt against Doherty; but the suit was dismissed as to Patterson, 
the present plaintiff, he having been made a party defendant, and contesting the 
privilege claimed by Doherty on the crop. 

The condition of the bond is, that if the said Spaulding shall prosecute the 
said sequestration with effect, or shall pay and satisfy all such damages and costs 
as the said Doherty and the said Patterson shall sustain, by the wrongful suing 
out of the same, then the obligation to be void; otherwise to remain in fu 
force, &c. . 

The crop of cotton, for the seizure and detention of which damages are claimed 
in this suit, had been previously seized under a writ of sequestration issued at 
the instance of J. B. Byrne §& Co., but had been bonded by the present plaintiff, 
Patterson. It was accordingly restored to the possession of Patterson, he giving 
bond to deliver it to the sheriff when called upon so todo. This took place on 
the 19th of October, 1846. In December following, the plaintiffs in that suit, 
Byrne & Co., refusing to try their case, Patterson applied to the court for leave 
to surrender the cotton in discharge of his bond, which was granted, and the 
cotton was delivered to the sheriff and the bond of Patterson ordered to be can- 
celled. It was retained by the sheriff until it was again bonded by Patterson, 
on the 24th of August, 1848, after the judgment was rendered in that suit. 
That judgment gave the plaintiffs Byrne & Co., a privilege on the crop for $85 
44 with interest, and was rendered on the 5th July, 1848; the same day on 
which the judgment was rendered in Spaulding’s case. 

Thus, by the act of the plaintiff, the cotton was placed in the custody of the 
sheriff under the original seizure in Byrne § Co.’s suit, and was so retained by 
the sheriff until after the termination of that suit. 

The writ of sequestration in Spaulding’s case, for the issuing of which dam- 
ages are claimed, was levied on the 19th of November, 1846, after the cotton 
was bonded by Patterson, and before its return under the order of the court to 
the sheriff. We infer, from the control Patterson had of the cotton, that it was 
not removed from the plantation, but was in his possession under the seizure 
made by the sheriff as the bailee of that officer. 

The damages claimed by the plaintiff in this action, and which he has recovered 
in the district court, result from the depreciation in the price or value of cotton 
from the time of the seizure in November, 1846, unti] July, 1848, when the 
seizure of Spaulding was removed by the decision of the court against him. 
Conceding that he would be entitled to recover them had the cotton been retained 
by the sheriff under Spaulding’s writ alone, the present case is materially dif- 
ferent. The cotton was, by the act of the plaintiff himself, delivered up to the 
sheriff to be held by him under process, which took precedence of that of which 
he now complains. In Spaulding’s case, the present plaintiff urged as one of 
the grounds on which the writ of sequestration ought to be set aside, that the 
cotton was then held by a writ of sequestration at the suit of Byrne § Co. This 
appears in a motion made by him to that effect in June, 1847. The seizure un- 
der Spaulding’s process alone, only lasted about a month or two, until the deli- 
very of the cotton to the sheriff by the plaintiff on the cancelling of his bond ; 
and there is no evidence of fall in the price of cotton during that time, for which 
it appears to us the defendants would be responsible to the plaintiffs. As to the 
time during which the cotton was held under the surrender of the cotton by the 
plaintiff on the previous seizure of Byrne § Co., and the writ of sequestration by 
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Spaulding, the question of their responsibility rests upon principles entirely 
different. 

We hnderstand the law to be; that when property is seized under one writ, if 
the sheriff receive a second, the first levy is sufficient for both writs, and that the 
receipt of the second is a constructive levy. If the first writ is superseded, the 
property may be held under the second. Cresson v. Stout, 17 John. R. 116. 
Van Winckle v. Udull,1 Hill R. 559. Gwinne on Sheriffs, 213. 

What Patterson’s right to claim damages from the defendants would have been 
had the cotton remained under the first sequestration, and been levied upon after- 
wards under Spaulding’s writ, is not before us. The voluntary surrender of 
the cotton by the plaintiff to the sheriff, to be held by him under the previous 
seizure under Byrne & Co.’s writ, rendered the second seizure merely construc- 
tive, and the writ merely authorised the retention of the property which was 
held by the seizure which the plaintiff himself revived, in the event of the latter 
being superseded. 

The plaintiff himself has created a state of things which prevents his re- 
eovery of any thing but nominal damages from the defendants for the acts of the 
sheriff under the writ of sequestration. As these damages would be less than 
the constitutional amount for which civil actions can be maintained in the district 
court, and as the plaintiff had no reasonable ground to believe that any thing but 
nominal damages could be recovered, we do not think he is entitled to a decree 
in his favor in this court. 

The judgment of the district court is therefore reversed; and the plaintiff’s 
petition dismissed, with costs in both courts. 


emailer": 


Euiza J. Erwin v. James McCator et al. 


Where a married woman is sought to be mad : liable for a debt which she alleges was the 
debt of her husband, to render her liable, it must be shown affirmatively that the debt 
was for her benefit Her being separated of property does not throw the burthen of 
proof on her, nor is she estopped from setting up the defence by her acknowledgment of 
the indebtedness in an act of mortgage. 


PPEAL from the District Court of East Baton Rouge, Burk, J. J. M. 
Brunot, for plaintiff. George S. Lacey, for defendants. The judgment 
of the court was pronounced by 

Rost, J. The plaintiff has enjoined an order of seizure and sale, sued out 
by the defendant, McCalop, upon a mortgage given by her to secure the pay- 
ment of her promissory note in his favor, on the ground that the debt was 
originally her husband’s, and that she is not responsible for it. 

The answer is, that the debt inured to the benefit of the plaintiff, and that 
if it was a debt of her husband, it was contracted under circumstances which 
render her liable for it. The district court perpetuated the injunction; and the 
defendant appealed. 

It is not necessary to notice the bill of exceptions taken by the defendant’s 
counsel ; for, if all the facts which he offered to prove were admitted, they would 
not show that this particular debt inured to the benefit of the plaintiff. This 
fact must be shown affirmatively by the defendant, in order to make the debt 
binding upon her ; her being separated of property does not throw the burthen of 
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proof on her; nor is she estopped from setting up this defence by her acknow- 
ledgment of indebtedness, in the act of mortgage. Drangent v. Prudhomme, 
3 L, R. 74. Pascal v. Sovinet, 1 Ann. 48, and cases there cited. 

The judgment is affirmed, with costs. 
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MapeE.ineE Lospecxe, Tutrix, v. Apam LoBELLE et al. 


Unless all the parties interested be cited or appear in the appellate court, the appeal will 
be dismissed. 


PPEAL from the District Court of Livingston, Stirling, J. J. W. Halsey, 
for appellant. Watterston, for appellees. The judgment of the court was 
pronounced by 
Eustis, C. J. A motion has been made to dismiss this appeal on several 
grounds; one of which is, that one of the parties, defendant, who is a party in 
interest, has not been cited, or appeared in the appeal. Without this party 
before us, no judgment can be rendered by thiscourt. The motion must there- 
fore prevail. 
The appeal is therefore dismissed, with costs. 





MicasauH CourtNeEy v. Carotine M. Hunt. 


The surety on a bond for the release of property provisionally seized, is a good witness for 
the defendant after the substitution of another surety who had been accepted. 

In a suit for rent, where no express contract is alleged, the defendant may, under the general 
issue, introduce evidence to show that the premises were to be occupied without the pay- 
ment of rent. 

Where the sheriff makes a seizure of a house, under an order of seizure and sale or feri 
facias, he may lease the premises, and collect the rent. C. P. 658. 


PPEAL from the District Court of East Feliciana. Stirling, J. T. G. 


and P. H. Morgan, for plaintiff, contended: The attention of the court is 
first called to a bill of exceptions taken by plaintiff, to the reception of testimony 
offered on behalf of the defendants For the reasons in said bill stated, the 
testimony should have been rejected. 

It will be perceived, by referring to the pleadings, that the authority of the 
wife to contract is not denied by the husband. From the tenor of the parol 
evidence, it may fairly be asserted that the husband did not provide necessafies 
for his wife and family; and the authorisation of the husband is presumed to 
contracts made by the wife for necessaries for herself and family when he does 
not himself provide them. L.C.1779. The burthen of proof is on him to 
show that he did provide. 

The testimony also shows that the husband did not reside it Louisiana, and 
that the wife acted in fact, as is alleged, as a _feme sole, managing and conducting 
her business without the intervention of the husband. Notwithstanding the 
stringent provisions of our laws in reference to the capacity of a wife to contract, 
equity and justice would seem to require, that when a man suffers his 
wife to depart from the matrimonial domicil and reside in another State, 
without making any attempt for years to compel her to return to that domicil, 
suffers her, without warning the public, to act as a feme sole ; keep an inn; con- 
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tract debts ; acquire property and provide for her family ; that she, or at least the 
property she so acquires, should be responsible for the reut of houses, absolutely 
necessary for her support as well as that of her children. Butif it is considered 
that the husband must be viewed as the lessee, then the moveables on the pre- 
mises were liable for the rent, if any was due. ' 


Muse and Merrick, for defendant, contended: 1. That by the probate sale of 
the property said Micajah Courtney acquired the naked property as it then stood ; 
that the previous rents and revenues, if any, belonged to the previous proprietor. 
They could not be considered as sold unless they had been expressly mentioned 
and decreed to be sold, and were advertised. 2. That the sheriff's sale did not 
convey title to said pretended rents, because they had never been seized or sold; 
and because, if they had been seized, said seizure being illegal, and upon an act 
under private signature, could not prejudice third parties or convey any rights as 
against them. 3. That said Andrews, as a creditor in virtue of his seizure, if 
he acquired any right to the rents and revenues under the general description of 
the sheriff, waived the same by his agreement with Mrs. Hunt, by which she 
was to take charge of the place, and keep it in repair, without rent; that if he 
acquired no such right, then, nothing being owned by him, he sold nothing to 
Micajah Courtney, in the so called act of subrogation, under which plaintiff 
claims, not only rent, but a privilege. See Fisk v. Moore, 11 R. R. 279. 4. 
That Mrs. Hunt, being a married woman, could not, without the authorisation 
of her husband, or the judge, bind herself for this rent. Broughton v. King, 
2d Ann. 569; Zacharie Droit Civil, 2 vol. p. 134, sec. 472. Nos. 1,86. 5. That 
the suit could not be prosecuted against her husband by the appointment of a 
curator ad hoc, nor against her without the authorisation of the judge. C. P. 118. 

For the foregoing reasons it is contended, that the judgment of the court below, 
which had been executed before the divolutive appeal was taken, by their delivery 
of the sequestered effects, ought to be affirmed. 


The judgment of the court was pronounced by 

Preston, J. The plaintiff alleges, that the defendant, Caroline M. Hunt, 
occupied a house and outbuildings on three lots of ground in the town of Clinton, 
as a tenant, for the purpose of keeping a house of entertainment, from the lst 
of January, 1843, until the commencement of this suit on the 12th of June, 
1845; that the rent was well worth the sum of thirty dollars a month; that the 
property was during the time in the possession of the sheriff, by virtue of an 
order of seizure and sale in the suit of 7. L. Andrews against Ezra Courtney 
and others; that he became the purchaser ef the property on the Ist of June, 
1845; and that he was subrogated to all the rights, liens and revenues of the 
property from the first seizure of the same by an agreement with Thomas L. 
Andrews, dated the 30th of May, 1845. 

The defendant filed a general denial, and put the plaintiff on the strict proof 
of his claim for rent. 

By a public act of sale, dated the 13th of January, 1840, Thomas L. Andrews 
sold the property, for the occupancy ef which rent is claimed, to Ezra Courtney 
and John B. Taylor, and the latter afterwards sold all his interest in the same to 
Ezra Courtney, who thus became the sole owner of the property. 

In September, 1842, Andrews caused an order of seizure and sale to be issued 
against the property for the price which Ezra Courtney had failed to pay. The 
sheriff seized the property, and also ‘all the rights and credits in the hands of 
Mrs. C. M. Hunt, of whatsoever name or nature they may consist.” 

Ezra Courtney enjoined the sale. The injunction was dissolved, with damages 
against him and his security in the injunction bond. They appealed to the 
Supreme Court. The security on the injunction bond prosecuted the appeal ; 
and the judgment of the district court was reversed at the March term of the 
Supreme Court in 1845, on the ground, that the order of seizure and sale was 
not authorised by law. 
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In the meantime, on the 6th of February, 1845, Courtney agreed with 
Andrews to abandon his appeal; and that the order of seizure and sale should 
be executed. The consideration was, that Andrews should remit more than 
half his claim ; and for the balance Courtney agreed to give him the three notes 
of himself and son, Micajah Courtney, for $1000 each, payable respectively in 
1846, 1847 and 1848. f 

During the transactions between them, the wife of Ezra Courtney had died. 
He had administered upon her estate; and it was agreed, that her interest in 
the property should be sold by the court of probates at the same time that Ezra 
Courtney’s interest was sold by the sheriff. In pursuance of these agreements 
between the plaintiff and defendant, the sheriff sold the property on the 7th of 
June, 1845, to Micajah Courtney for ten dollars, on twelve month’s credit. On 
the same day the probate judge sold the interest of Mrs. Courtney in the pro- 
perty to the plaintiff for the like sum of ten dollars. 

If rents were due by Mrs. Hunt, were they transferred to the plaintiff by 
these sales? We do notthink so. They are not described, or mentioned in the 
sheriff’s return. None of the rent now sued for was due when the seizure, 
under which the sale was made, took place. Indeed the sale was made on 
twelve month’s credit, in pursuance of an offer for cash, with benefit of appraise- 
ment made on the 8th of November, 1542, before any of the rent now claimed 
had accrued. 

The probate judge described in his adjudication the real property alone, and 

not the rent due by Mrs. Hunt. So that the plaintiff did not acquire title to the 
rent for which he sues by these judicial sales. But in pursuance of the agree- 
ment of the 6th of February, 1845, already mentioned, Micajah and Ezra 
Courtney on the 30th of May, 1845, gave to the agent of Andrews their three 
notes, each for $1000, payable respectively on the 1st of March, 1846, 1847 
and 1848; and he, in consideration thereof, sold to Micajah Courtney all his right 
to the proceeds or advantages arising from his order of seizure and sale; and 
his claim for any rents or revenues arising from the property described in the 
‘order of seizure and sale.” If the plaintiff is entitled to sue for the rent, his 
right arises from this transfer alone. But the rent sued for did not belong to 
Andrews, who makes the transfer. It belonged to Ezra Courtney, who was the 
sole owner of the premises during the time the rent accrued. 
- We have thus stated what is clearly the legal effect of the agreement. But 
as Ezra Courtney joined in the consideration for which Andrews transferred to 
Micajah Courtney rents not due to himself, but to Ezra Courtney, we might 
conclude that in equity he was entitled to Ezra Courtney's rights. lf we did 
so conclude, the evidence leaves it so doubtful for what amount of rent Mrs. 
Hunt was liable, or whether she was liable for any, that we should not feel 
authorised to reverse the judgment of the district court. 

It was objected on the trial of the cause, that W. H. Green could not be 
examined as a witness for the defendant, because he was her surety on a bond 
given to release the provisional seizure of her furniture and effects on the pre- 
mises. He was properly admitted as a witness, because, long before he was 
examined, he was exonerated as security, by the substitution of other security, 
that was accepted in his place. 

It was also objected, that the defendant could not offer, under the general issue, 
evidence, that she occupied the premises without liability. to pay rent. The 
plaintiff did not allege an express agreement to pay rent, but an implied obliga- 
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tion, arising from the occupancy of valuable premises. The defendant offered 
the evidence to rebut the presumption of such an obligation ; for which purpose 
it was certainly admissible. 

On the merits we think the evidence preponderates in favor of the defendant. 
Ezra Courtney offered her as a witness, in 1844, on the trial of his injunction 
suit, to prove that the rent of the premises was worth very little, and even that 
he told her, that if she repaired them it must be at her own expense. He did 
not therefore expect the payment of rent. 

The testimony of Mr. Winter Turner and Green induces us to think that 
Andrews did not expect to recover rent from Mrs. Hunt during the time the 
property was under seizure. They, with others, satisfy us that the repairs she 
put on the premises were nearly worth the rent, and that the property while 
under seizure was better with than without an occupant. 

The sheriff might have leased the premises and collected the rent, in pursu- 
ance of article 658 of the Code of Practice, as in case of a writ of fieri facias. 
As neither party required him to do so, and as he did not attempt it during the 
two years and a half that the property was in his possession under seizure, the 
district judge might fairly conelude, that both parties were willing, and the sheriff 
also, that Mrs. Hunt should be keeper of the seized premises, during the long 
litigation respecting them, without paying rent for their occupancy ; and that 
the defendant believed she was occupying them for the care she bestowed upon 
them, and the repairs she made. 

We are therefore of opinion, that the judgment of the district court should 
be affirmed, with costs. 





JosepH Joor, Curator, v. D. and J. Suxuivan. 


Where a party receives paper which it was his duty to collect, and places the same for 
suit in the hands of a competent attorney at law, he will not be responsible for the opinions 
or directions of the attorney. 


PPEAL from the District Court of West Feliciana, Stirling, J. Brewer 
A and Collins, for plaintiff. C. Ratliff, for defendants. The judgment of the 
court was pronounced by ; 

Rost, J. This suit is brought by the curator of the estate of Samuel Dal- 
ton against the defendants, on two promissory notes. The claim was admitted, 
and judgment rendered, subject to a deduction of $150 plead in compensation, 
and a further sum of $359 36 allowed as a credit on the judgment. 

The defendants have appealed, and claim that a further sum of one thousand 
dollars should be allowed in compensation, being the amount of the principal 
and iuterest of a promissory note drawn by George W. Calletie, and endorsed 
by John G. Carney and Daniel Sullivan which note was the property of 
Daniel Sullivan, one of the defendants, was sued upon for the use and benefit 
of Samuel Dalton, and the amount of the same was to be credited on the notes 
for which the plaintiff brings suit. They allege that the note was good at the 
time against John G. Carney, the endorser, for the full amount and interest, 

It is neither alleged nor proved that the proceeds of this note ever came 
into the hands of Samuel Dalton or his curator. It belonged to Daniel Sul- 
livan, as is proved by the record of a suit of Lewis Sturges, against him and 
G. W. Callette. He paid it under executions in that suit, and instituted suit 
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upon it against John G. Carney, the endorser immediately preceding him, for 
the use of Dalton’s estate. But, defence being made that the note was cum- 
pensated by claims of Callette the drawer, against him, he dissmissed the suit 
and gave up the note to Carney, the defendant. The claim cannot be allowed 
in compensation of plaintiff's demand. However, as he asks it, the court 
reserves to him the right, if any he has, to establish his claim in a separate and 
substantive demand. By an amended answer, the defendants alleged that they 
placed in the hands of Samuel Dalton, on the 30th of January, 1843, for collec- 
tion, a note of hand drawn by Mrs. Ann Brister in favor of Daniel Sullivan, and 
endorsed by him for $571 20, with 10 per cent interest from the Ist day of 
January, 1842; the proceeds to be applied, according to a receipt given by 
Dalton, to the payment of certain claims in his hands for collection, against 
Daniel Sullivan, and any balance to be accounted for to him when collected. 
The defendants allege that Dalton never accounted for the note as he agreed 
to do; that he treated it as his own; sued upon it in the name of Sullivan, 
for the use of others, without his cousent; obtained judgment against Mrs. 
Brister; seized her negroes, of a value sufficient to satisfy the judgment, 
interest and costs; permitted the slaves to be taken from the possession of the 
sheriff, and to be removed out of the State and thereby lost the whole amount 
of the debt, interest and costs. By such neglect and mismanagement, the 
defendants aver that the estate of Dalion has become liable to them for the whole 
amount of debt and interest due by Mrs. Brister, and plead it in compensa- 
tion of the plaintiff’s demand. 

Dalton received the note of Mrs. Brister from Sullivan, to satisfy claims 

of Joseph Lovell, John C. Morris and others against him. He might well sue 
in Sullivan’s name, for their use, as he did, without thereby making or treating 
the note due by Mrs. Brister as his own. The record shows that he used due 
diligence as an attorney, in obtaining judgment and issuing execution. It 
appears, by the testimony of Lurty, the deputy sheriff, that Sullivan knew that 
the execution was in his hands, and took an active part in having it executed ; 
lived in the neighbourhood of defendant; knew the parties, and acted as if the 
claim was his own. Lartigue, another deputy of the sheriff, proves that Mrs. 
Brister was the sister of Sullivan, and at his house when the slaves were 
seized. 
- The plaintiff's attorney ordered the writ to be returned; but we have no 
evidence that he released the seizure if made. He was of the opinion, as 
appears by the testimony of Durty, that he could not seize the negroes, but 
only the right, title, and interest of Mrs. Brister in them. They were inven- 
toried as the property of the estate of George Brister, and were in the posses- 
sion of his son-in-law. We have no means of ascertaining that the plaintiff's 
attorney gave an erroneous opinion or direction to the sheriff; but we are 
certain that his opinion and direction, right or wrong, ought not to prejudice 
the estate of Samuel Dalton; and therefore cannot allow this claim in com- 
pensation. 

The plaintiff and appellant has asked an amendment of the judgment of the 
district court, by disallowing a credit of $359 36 allowed by the district court 
on his notes and mortgage. Whether this credit was properly or improperly 
allowed, the plaintiff assented to it by asking and obtaining a modification of 
the judgment based upon this credit, by reviving a judgment included in his 
notes and mortgage. 

The judgment of the district court is affirmed, with costs in both courts. 
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Mary Waicart v. Bensamin et al. 
Until the forfeiture of a charter is judicially determined in a suit brought for that purpose by 
the State, no advantage can be taken of any cause of forfeiture in any collateral action. 


A defendant sued on a note given for the purchase of certain chartered rights, cannot set up 
as a failure of consideration causes of forfeiture which existed at the date of his purchase. 


PPEAL from the District Court of West Feliciana, Stirling, J. U. B. 
Phillips, for plaintiff. C. Ratliff, for defendants. The judgment of the 
court was pronounced by 

Rost, J. The defendant, Benjamin, resists the payment of a note executed 
in solido by him and D. Hamilton, on the ground of a partial failure of con- 
sideration; he alleges that the note was given in part payment for the exclusive 
right and privilege of keeping a steam ferry across the Mississippi river between 
Bayou Sara and Point Coupée; and also for the steam ferry boat which Ham- 
ilton purchased at the probate sale of the succession of Isaac Wright; and that 
soon after the purchase he discovered that Isaac Wright had failed to comply 
with the provisions of the charter, and that it had been forfeited anterior to his 
death ; in consequence of which, he contends that he is entitled to a reduction of 
the price. This defence did not prevail in the court below, and both defendants 
appealed. 

No bond having been given by Hamilton, the appeal, as to him, must be dis- 
missed. The other appellant does not pretend that the forfeiture of the charter 
has been enforced at the suit of the State; but he alleges that he has shown 
acts and omissions on the part of Wright sufficient to authorise a decree of 
forfeiture. 

The plaintiff took a bill of exceptions to the opinion of the court admitting 
testimony to prove those acts and omissions, on the ground that until a forfeiture 
is judicially decreed, neither the forfeiture itself, nor the cause of forfeiture, can 
be inquired into in another suit. 

We are of opinion that the exception was well taken, and that the evidence 
should not have been received. 

The rule, as settled after mature deliberation in the case of the Atchafalaya 
Bank: v. Dawson, 13 L. R. 497, is, that until the forfeiture is judicially deter- 
mined in a suit brought for that purpose, no advantage can be taken of the for- 
feiture itself, or of any cause of forfeiture by any defendant in any collateral 
action. - 2 Kent Com. 312, et seg. Angell & Ames on Corporations, p. 510 and 
notes. That rule is decisive of this controversy. 

The judgment is affirmed, with costs. 
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J. W. Woop et al. v. Tucker Watt et al. 


Where three married women were appellants, and the appeal bond is signed only by the 
husband of one of them as principal, the appeal will be dismissed upon motion. 


PPEAL from the District Court of East Feliciana, Stirling, J. Roberts 
and Z. S. Lyons, for plaintiffs. 
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E. T. Merrick, for defendants, contended: In this case there is a motion to 
dismiss the appeal. The plaintiffs in the action are three married women. The 
husband of one of them, in his name only, has signed the appeal bond. It 
is contended by the curator ad hoc, that the bond is insufficient, inasmuch as a 
married woman cannot bind herself except by her own act and with the autho- 
risation of her husband. Here the husband of one of the plaintiff’s, in his own 
name, gives the bond. Neither his wife nor the wives of his co-plaintifis are 
in any manner parties to it, or bound by it. In 12 R. R. 205, the court says that 
the names of the appellants must appear in the appeal bond, particularly in a 
case on appeal by motion in open court, because it must appear that all parties 
are concurred in the appeal. The reason is much stronger in the present case, 
because the hushand by his own act cannot bind his wife, neither can she bind 
herself alone ; it requires their joint act ; and the condition on which an appeal is 
granted, is that the appellant shail give his obligation with a good and solvent 
surety. C.P. 575. 

The surety is to bind himself for the appellants, and not for the hushand of 
one of them, as in this case. See the case of Sauletv, Trepagnier, 2d Ann. 428. 


The judgment of the court was pronounced by 

Eustis, C. J. A motion has been made to dismiss this appeal, on the ground 
that the three plaintiffs are all married women, and none of them have signed 
the appeal bond. The order granting the appeal required the appellants should 
give bond with good security, &c. The bond purports to be given by one of the 
husbands, in his own name, as principal in the bond. 

The motion has been seasonably made and must prevail. 

The appeal is therefore dismissed, with costs. 





E.izaBETH Hoover et al. v. MatHew B. SELLERs. 


A succession inherited by minors may be administered by tutors, and a tutor may relieve 
an administrator from the further administration of the estate. 

Where a person has acted as tutor, and has been recognised as such by the probate judge, 
and where it is shown that the records of the court are in a state of great confusion and 


dilapidation, it will be presumed that he was properly qualified although the usual oath 
and bond cannot be found. 


Appointments made by decrees of courts of competent jurisdiction cannot be regarded as 
absolutely void, and attacked collaterally to the detriment of third persons. 


PPEAL from the District Court of Carroll. Snyder, J. John A. Collins 
and Short, for plaintifis. Sparrow, Ogden and Duncan, for defendant. 
The judgment of the court was pronounced by 
Suet, J. The plaintiff, Elizabeth Sellers, now the wife of Thomas R. 
Hoover, alleges that she is the grand-daughter of John Sellers, who died in the 
parish of Ouachita, in 1828; and as such, is one of his heirs. That the 
entire succession amounted to $4766 124, That Matthew B. Sellers was 
appointed administrator of the succession, and took it into his possession. That 
the share to which she is entitled is one fifth of the above named sum, to wit, 
$953 224, with interest on the sum of $76 60 from December 12th, 1830, at 
ten per cent; a liké interest on the sum of $200 from the Ist January, 1832; on 
the sum of $332 20, from 1st January, 1833; and on the sum of $332 30 from 
the Ist January, 1834; until paid. That the defendant, as administrator, has 
received and still retains the several sums of money above set forth; and by 
reason thereof is justly indebted to her in their amount, with interest. 
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For a proper consideration of the plaintiff ’s claim, it is necessary to state with 
some minuteness the proceedings which have taken place with regard to the 
succession of John Sellers, and the affairs of the plaintiff, who was a minor at 
the time of her ancestor’s death. And in making this examination it is proper to 
keep in view the grounds of the plaintiff’s action, to wit, that the defendant 
has received and retains the amounts specified. 

The defendant was the brother of Johp Sellers, and applied for the adminis- 
tration of his estate. He was appointed administrator in 1828. The inventory 
exhibits as the sole property of the succession, a few movables, four slaves, and 
a tract of land in the parish of Ouachita. It is not pretended that there was 
any other property. The only property sold through the instrumentality of the 
defendant, was the movables. This sale was made in 1829, at twelve months’ 
credit, for a sum of $383. In the same year the defendant suggested, in a writ- 
ten communication to the parish judge, his inability by reason of ill health to con- 
tinue the administration, and that proceedings were in progress to place the 
affairs of the minors in the charge of tutors. A fumily meeting was held in the 


’ same year, at which W. G. Osburn, a son-in-law of the deceased, was nomi- 


nated as tutor of Elizabeth, the present plaintiff, and other persons as tutors for 
the other minor heirs. On the 9th may, 1829, a decreee was made by the 
parish judge, homologating the proceedings of the family meeting, appointing 
Osburn tutor of the plaintiff, and directing that letters issue upon his giving 
bond and security, and taking the oath of office. In 1830, Sellers rendered an 
account of his administration ; in which he purports to return the slaves and lands 
belonging to the succession, and also the notes received from the sale of the 
movables. He charges no commission. This account was subsequently 
homologated. That the notes were received by the parish judge is shown; for 
not long afterwards they were delivered, upon a written receipt, to Childers, a 
tutor of one of the minors. It is obvious, that after this period Osburn, the tutor 
of Elizabeth, considered Sellers as no longer charged with the the administra- 
tion; for we find him in 1830, on behalf of his wife, an heir of the deceased, and 
also describing himself as tutor of Elizabeth, suggesting, by petition to the court 
of probates, the necessity of a sale of the remaining property to effect a partition: 
and praying that a family meeting be convened to determine the terms of sale. 
Upon this petition the judge ordered a family meeting, and appointed a curator ad 
hoc, to represent Elizabeth in the suit for partition. The family meeting recom- 
mended a sale of the lands, at a credit of two and three years from the Ist of 
January, 1831; and of the slaves, at a credit of one year from the same date. 
In December, 1830, a decree was made, homologating the deliberations of the 
family meeting, and ordering the sale. On the lst February, 1831, the sale was 
made under this order. The land was sold at the price of $3,383 124,-0n a 
credit of two and three years; and the slaves at the price of $1000, at a credit 
of one year. And here it is proper to note, that the plaintiff’s claim is predi- 
cated upon the sales thus made ot the entire property left by the deceased, the 
sum claimed in her petition being the one fifth of the total product of the public 
sale of the movables, lands, and slaves; and the respective dates of the maturity 
of the purchase money being the dates from which she claims interest, as we 
have already stated. There is nothing to show that any of the notes of the 
purchasers ever came into the hands of the defendant. It appears affirmatively, 
that a portion of them was handed to a tutor of one of the minors. 

In 1835, Henry Newman presented a petition to the parish judge, represent- 
ing that Osburn, the tutor of Elizabeth, had died, and praying to be appointed 
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tutor in his stead. After publication, he was appointed ; took the oath of office ; 
gave bond, and received letters in 1835. In 1836, a decree was made by the 
parish judge, discharging Newman at his request, and appointing James Phelan 
tutor of Elizabeth. He gave bond as such. In 1842, he presented an account 
as tutor, to the court of probates; in which he debits himself with $1440, as the , 
amount of the minor’s estate, and charges her with her board, tuition, and other 
expenses. In the same year, a decree was made homologating this account. 
In 1846, Phelan again rendered an account; in which, as before, he charges 
himself with $1440, as an amount received in June, 1836, (the date of his ap- 
pointment,) “it being her interest in the succession of her grand-father, John 
Sellers.” After publication, there was a decree homologating this account, and 
discharging Phelan from the tutorship, upon his paying the sum of $148 34, the 
balance in favor of the minor, exhibited by his account, after charging her for 
boarding, tuition, clothing, &c., during a period of ten years. 

It further appears from the evidence, that the plaintiff’s mother died soon 
after the death of her grand-father, John Sellers. Osburn and his wife took 
charge of the plaintiff, until] Osburn’s death. She subsequently remained under ‘ 
the care of Mr. and Mrs. Phelan, from whom she received a parental treat- 
ment. The boarding. clothing, &c., were worth from one hundred to one 
hundred and fifty dollars a years. 

It also appears that the business of the Court of Probates of Ouachita, then 
a very extensive parish, was conducted with an irregularity, which was in some 
degree attributable to the extreme difficulty of communication, owing to periodi- 
cal inundation ; that the records have fullen into a state of confusion, and many 
pupers had been lost. 

The case was tried by a jury, who found a verdict in favor of the defendants. 
The district judge refused to grant a new trial, and the plaintiff has appealed. 

It is obvious, under the evidence, that the defendant has not actually in his 
possession any monies of the plaintiff; and that in point of fact, her estate has 
gone into the hands of her tutors. It is also a well settled doctrine, that a 
succession inherited by minors may be administered by their tutors; and as a 
tutor might originally administer a succession inherited by his ward, he might, 
so far as his ward is concerned, relieve an administrator, if one had been 
appointed, from the further administration of the estate. But the plaintiff seeks 
to escape from the effect of these principles by questioning the legal capacity of 
her several tutors to act as such. Osburn, it is said, was not her tutor; be- 
cause, although he was appointed, it does not appear that he had given bond, or 
aken the oath of office. That he acted as tutor, is proved. That he was recog- 
nised as such by the parish judge in subsequent proceedings, is also inferrable. 
Moreover, we find charges made in 1831 by the parish judge, ‘for taking bonds.” 
and by the notary, for ‘“‘ writing bonds for tutors.” Under the circumstances, 
the defendant is fairly entitled to the benetit of the presumption, omnia rite acta. 
This presumption is peculiarly equitable in the present case, considering the 
state of confusion and dilapidation into which the records of the probate court 
have fallen. See Gibson v. Foster, 2d Ann. 509. 

But again: the position of the plaintiff, that Osburn was not her tutor, is in- 
consistent with the basis upon which she rests the main portion of her claims. 
She demands the proceeds of sale of the land and slaves. But that sale was 
provoked by Osburn as her tutors By claiming the proceeds of the sale, she 
affirms the sale; and by affirming the sale, she affirms his action as tutor. 

As to Newman and Phelan, who subsequently were appoiuted her tutors and 
acted as such, it is said their appointments are void, because they were not pre- 
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ceded by the advice of a family meeting. That the action of the parish judge 
was irregular, may be conceded. But, that these appointments, made by solemn 
decrees of a court of competent jurisdiction, can be attacked collaterally to the 
detriment of third persons and are absolutely void, is a proposition to which we 
cannot assent. See Lalanne’s Heirs v. Moreau, 13 L. R. 432; and Gibson v. 
Foster, 2d Aun. 509. 

Judgment affirmed, with costs. 





Wa. McCraw, Curator, v. Tomkins and Larcue. 


The payee of a note is a good witness for holder against the drawers, where the defence is 
payment. 


Waters and Petrovich v. Blanchard, 19 L. R. 584, affirmed. 


PPEAL from the District Court of Carroll, Selby, J. 

This was an action by the holder against the drawers of a note, to which 
the defendants pleaded payment. The plaintiff introduced the payee, Govy 
Hood, as a witness upon this issue. ‘ihe testimony was objected to, and a bill 
of exceptions taken to its reception, upon the ground of the witness being 
interested. 

J. B. Bemiss, for plaintiff. 

Short and Parham, for defendants, contended: The petition alleges that the 
witness assigned the note after it was due. If he did, it was paid, and he stood 
as the guarantor of the existence of the debt. Why should he be permitted to 
yl . debt into existence that had no existence, against J'’ompkins, who had 
paid it? 

The judgment of the court was pronounced by 

Rost, J. This case is not ina situation that will enable us to pass finally 
upon it. Some of the witnesses examined have not told the whole truth, and 
have evaded answering questions which must be within their knowledge. The 
reasonable expectation that full answers would be made, may have induced the 
defendant not to procure evidence to trace the note to the possession of the 
original holder, and thus to show whether it was the one held by the Messrs. 
Wilson. The truth can, no doubt, be elicited in another trial ; and we must 
have it. 

To facilitate the proceedings, we will now pass upon the bill of exceptions of 
the defendant. We are of opinion that, under the pleadings, Govy Hood has 
no interest in the controversy, and that he is therefore a competent witness. We 
adhere to the decision in the case of Waters and Petrovich v. Blanchard, 19 L. 
R. 584. 

It is therefore ordered that the judgment in this case be reversed, and the 
case remanded for further proceedings according to law; the plaintiff and 
appellee paying the costs of this appeal. 





Joun J. Ames v. THe Peopie’s TELEGRAPH. 


Where evidence is received in the court of the first instance without objection, and no 
motion was made to strike it out, it cannot be rejected by the court, upon the ground that 
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AMES the witness disclosed the fact that the proof rested upon written orders and papers which 
v. 


Tus Proeta’s not produced or called for. 


Tevecrapu. VY here there are mutual accounts, a party who has accepted drafts drawn upon him by the 


» 


other party, has a right to be credited with the amount for which he has accepted, the 
drafts being at the time still outstanding. 


PPEAL from the District Court of East Baton Rouge, Burk, J. 
J. M. Elam, for plaintiff. 


G. S. Lacey, for defendants, contended: It is contended that the amounts 
paid on Ames’ orders, and the several sums for which receipts were taken, can- 
not be allowed, because the orders and receipts were not produced upon the 
trial. The court will bear in mind, those items were clearly and conclusively 
established by Sheafe, without any objection to the reception of his evidetce— 
without even a motion to strike the same out; hence, the plaintiff is bound by 
that testimony. In Huey v. Dinkgrave. 19 L. R. 482, this court held, that > 
evidence taken down at the instance of plaintiff, cannot be stricken out upon the, 
cross-examination, on the ground that it contradicted or went to explain a written’ hg 
contract. The motion to strike out came too late; the objection should be made) 
when the testimony is offered. As to its effect, when once taken, the cot 
has frequently held, that it will bind the parties, even in regfird to*the sale of 
property. 1N.S. 456. 4 L. R. 22, 64. 

It was also argued, in the court a quo, that the defendants cannot be allowed ~ 
credit for the amount of Ames’ draft in favor of Pratt, accepted by defendants, © 
($175, ) because the draft had not been paid. The consequence of this,position shows 
its absurdity. The defendants will be compelled to pay to Ames the fullamount ~ 
of his account, as though no acceptance had been made; and, at the maturity of ~ 
the draft, will be obliged, under their acceptance. to take up the same; in other 
words, must be subjected to a double payment. It requires no argument to in- 
duce your honors to protect us from that position. 


The judgment of the Court was pronounced by 

Rost, J. The plaintiff sues the defendants for wages and monies advat 
for their use. an 

The defendants admit the plaintiff’s account to the amount of $388 13, eS 
claim the sum of $400 90 in reconvention. There was judgment in favor of — * 
the plaintiff for a portion of his claim, and the defendants appealed. 

The witness Sheafe has testified that the whole amount of the demand in’ 
reconvention is correct; but the district court refused to allow several of the 
items because this witness when cross-examined disclosed the fact, that several 
of the items charged in the account rested on the evidence of the plaintiff’s 
written orders and letters, which he stated were in New Orleans. As the plain- 
tiff did not object to the introduction of this evidence, the court erred in raising 
the objection for him. The plaintiff is bound by it ; and we think that it proves 
the payments alleged. Huey v. Dinkgrave, 19 L. R. 482, and cases there cited. 

The court refused to allow the amount of two drafts drawn by the plaintiff on 
the defendants, and accepted by them, which were outstanding at the time of the 
trial. In this, also, we think there is error. Whatever recourse the plaintiff 
may have hereafter against the defendants in case of non-payment of these drafts, 
it is clear that he has now no claim against them for the amount they have assumed 
to pay in discharge of his liabilities. His rights to that extent stand transferred 
to the holders of the drafts. 

The account of the defendants contains an item of $20, which the witness 
Sheafe says was paid to the plaintiff by a third person. On the cross-examina- 
tion he says, that he did not see it paid, and does not state from what source he 
derived his knowledge. That evidence is insufficient. 

The claim in reconvention is proved to the amount of $380 90. This sum 
deducted from $388 13, leaves a balance of $7 23, for which the plaintiff must 
have judgment. 
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It is ordered that the judgment in this case be reversed; and that there be 
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judgment in favor of the plaintiff, and against the defendants, for seven dollars and py; 
twenty-three cents, with the costs of the district court. Those of this appeal TELEGRAPH. 


to be paid by the plaintiff and appellee. 
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Tue State or Lovurstana v. F. Acupo et al. 


In.a prosecution for a violation of the Act to Prevent Gambling, evidence may be introduced 
showing that the defendants had been engaged in gaming, and playing at other times 
previous to the day charged in the information. 

The time of the commission of an offence laid in the indictment is not material, and does 
not.confine the proofs within the limits of that period. The indictment will be satisfied 

_ by proof.of the offence 01 any day anterior to the finding. 

. The Ist section of the act of March 14th, 1836, amending the act of 19th of March, 1835, to 

prévent gambling, merely changes the destination of the fines when collected; and in no 

manner changes or affects the offence, as declared in the act of 1835. An information 
for that offence rightly concluded agaiust the form of the statute. 


PPEAL from the First District Court of New Orleans, McHenry, J. 


W. A. Elmore, Attorney General, for the State, contended : The defendant 
was proceeded ayaiost by information, for a violation of the act entitled, “* An act 
to Prevent Gambling,” approved March 19th, 1835. He-was convicted upon the 
first and third counts: the former charging him with keeping and maintaining a 
certain gaming house and bauking game; the latter with aiding and assisting 
in keeping and mainiaiuing a certain gaming house and banking game. 

The record preseuts two questions only: one upon a bill of exceptions, as to 
the adinissibility of evidence ; the other, on a motion in arrest of judgment, 
alleging that the information is defective, in charging a violation of the statute, 
instead of the statutes. 

Upon the first point, the bill of exceptions shows that the court permitted 
the attorney general to * prove other acts of gaining which had occurred about 
the ‘time charged in the information.” he correct rule as to time, as it is 
believed, is laid down by Wharton, in his Criminal Law, page 158, where he 
says: **The time of a commission of an oiience, laid in an indictment is not 
material, and does not confine the proofs within the limits of that period; the 
indictment will be satisfied hy proof of the oifeuce, on any day anterior to the 
finding.” See the authorities there cited. See also Roscoe, page 100. Ist 
Chitty, 223. Upon the second point, docs tle information conclude correctly 
in charging a vivlation of the statute, instead of a violation of the statutes! 
The infurmation in this case was based upon one statute only: that of 1835. 
There was nv other statute violated ; and no other statute was relied on. No 
other statute being read to the jury or quoted in the trial of the cause. See 
ease of Kune v. U'he People, 8 Wendell, 212. Wharton’s Criminal Law, 
105. The State v. Berry, 4 Halstead, 376. 


C. Dufour, for appellant, contended: 1. The defendant relies, before this 
court, first, upon the third ground urged for a new trial in the lower court, 
which is as follows: The court has allowed the attorney general to travel out 
of the case. and to introduce evidence tending to shiw the defendant’s gaming 
and playing at other days and times, besides the day mentioned in the infor- 
mation; which cannot be done when not alledged in the information. When 
the evidence was offered, the objection was urged, but overruled. 2. The de- 
fendant next insists upon the ground filed in arrest of judgment, which is as 
follows: The sentence to be passed in a case like the present, is gathered 
from and based upon two statutes enacted in 1835 and 1836; whilst upon the 
face of the information, it appears that the present proceedings are founded 
upon one statute; the defendant being charged with violating the statute instead 
of the statutes, made and provided to prevent gambling. The two acts are 
mentioned in the body of the sentence. 
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The judgment of the court was pronounced by 

Preston, J. The defendants were convicted of a violation of the act to 
prevent gambling, and have appealed from the judgment rendered thereon. 
The grounds on which they rely for a reversal of the sentence are, Ist. That 
the district court permitted the attorney general to introduce evidence showing 
that the defendants had been engaged in gaming and playing, at other times 
previous to the day charged in the information. 2d. That the sentence to be 
passed upon conviction, depends upon two statutes, one approved in 1835, and 
the other in 1836; whereas the prosecution is based upon one statute, and con- 
cludes against the form of the statute. 

We think the first ground upon which a reversal of the soghence is claimed, 
is untenable. Wharton, in his Treatise on Criminal Law, lays down the true 
rule, as to the proof of the time at which an offence was committed to support 
a prosecution. ‘The time of the commission, laid in an indictment, is not 
material, and does not confine the proofs within the limits of that period. 
The indictment will be satisfied by proof of the offence on any day anterior to 
the finding.” So that the evidence was proper, even if the offence consisted 
in an isolated act. 

But, the defendants were accused of keeping a banking or gaming house. 
The keeping a banking or gaming house a single day, might constitute the 
offence ; but, in common acceptation, the keeping a house implies that it has 
been kept more than a day. It was, moreover, proper for the attorney general 
under the information to show that the house was a banking and gaming 
house. Proof that banking and gaming had been carried on in the house, 
previous to the time the offence charged in the information was committed, gave 
the house that character; and proof that the accused had banked and gamed 
there, before the act and time charged in the information, tended to show the 
guilty knowledge and intention, which, with the act, constituted the offence 
charged. See Archbold’s Criminal Pleadings and Evidence, p. 105. 

As regards the second ground, the prosecution was for a violation of the act 
of 1835 alone, which declares the offence, and the penalty incurred by its com- 
mission. A subsequent statute passed in 1836, p. 158, directs, ‘‘ that the fines 
specified in the second and third sections of the act to which this is an amend- 
ment, shall, when collected, be paid one-half to the informer, and the other half 
to the use of the charity hospital of New Orleans.” This last act merely gives 
a destination to the fines when collected, and in no manner changes or affects 
the offence, as declared in the actof 1835. There is but one statute which 
prohibits the offence. The information, therefore, very properly concluded 
against the form of the statute. 

The judgment of the First District Court is therefore affirmed, with costs. 
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Won. J. Granuam et al. v» Wm. BensAMIN et al. 


Where the answers to interrogatories propounded to a‘ party in a suit on oath, are mani- 
festly evasive, they may be taken as confessed against the party answering. 

Where the husband holds funds as belonging exclusively to his wife, without any knowledge 
on the part of the wife of his holding the fands for her, third persons who havé a better 
right to those funds may recover judgment against the husband, but cannot against the 
wife. 
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T. Merrick, for plaintiff. A. B. Caldwell and J. A. Collins, for defend- pexjs,min. 


anis. The judgment of the court was pronounced by 

Rost, J. Rachel Graham, the wife of William Benjamin, was the sister of 
the whole blood of Francis W. Graham, deceased. The brother and sisters of 
the half-blood claim from her and her husband their share of the succession, 
which they allege the defendants have received. There was judgment in their 
favor against the defendants in solido, and they appealed. 

To prove that the defendants were in possession of the succession of F. W. 
Graham, the plaintiffs propounded interrogatories to them. Rachel Graham 
answered, denying any knowledge of the questions asked. William Benjamin 
answered the interrogatories put to him; but the plaintiffs being dissatisfied with 
his answers, took a rule upon him to show cause why two of the interrogatories 
should not be taken for confessed, on the ground that the answers were inten- 
tionally evasive, and not responsive to the questions put. On trial, the rule was 
made absolute, and the defendant Benjamin took a bill of exceptions. ; 

The interrogatories thus taken for confessed are the principal evidence upon 
which the district judge decided the case. The defendants’ counsel admits that 
when there is a manifest evasion in the answer to interrogatories, the court is 
authorised to take them for confessed, as decided in the case of Knight v. Mur- 
chison, 1 R. R. 31; but he contends that the defendant Benjamin answered 
the interrogatories in good faith; and that if his answers are not sufficiently 
definite to enable the plaintiffs to meet and disprove them, they should have filed 
supplementary interrogatories requiring more explicit answers. 

The defendant Benjamin was interrogated as to facts peculiarly within his 
own knowledge. He admitted some of the facts charged, and manifestly evaded 
answering as to the others. We are of opinion the district judge did not err in 
ordering the interrogatories to be taken for confessed. They show that Benja- 
min holds the sums claimed of him as belonging exclusively to his wife, as the 
sole heir of Francis W. Graham ; and as he is the master of the personal actions 
of his wife, this is sufficient to charge him ; but as the funds did not originally 
come to his hands in right of his wife, and her answers to the interrogatories, 
show that she was not apprised of her husbands acts in the matter, we are of 
opinion that judgment was improperly rendered against her. 

It is therefore ordered, that the judgment against William Benjamin be 
affirmed. It is further ordered, that the judgment against Rachel Graham be 
reversed, and that there be judgment in her favor. It is further ordered, that 
one-half of the costs in both courts be paid by the plaintiffs and the other half 
by William Benjamin. 





MarcGaret Posey et al. v. Tor Bank or LovisiaNna. 


Where a bond in favor of a bank, secured by mortgage, was taken payable at the bank, it is 
not necessary that there should be authentic evidence of presentment and demand of pay- 
ment at the bank, to entitle the bank to executory process. 

The Bank of Louisiana v. Farrar, \st Ann. 49, affirmed. 
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SUPREME COURT OF LOUISIANA, 


PPEAL from the District Court of West Feliciana, Stirling, J. C. Ratliff 
and J. A. Patterson, for plairtiff. U. B. Phillips, for defendant. The 
judgment of the conrt was pronounced by 
Eustis, C. J. The Bank of Louisiana obtained an order of seizure and sale 
against a certain tract of land and slaves, on a bond and mortgage executed by 
the plaintiff and her husband in favor of the bank ; the proceedings were enjoined 
at the instance of the wife on the 6th October, 1843. A judgment was rendered 
by the court in May, 1844, in favor of the plaintiff in injunction ; which judg- 
ment was afterwards set aside on application of the defendant for a new trial. 
In June, 1848, the case was submitted to a jury, who, not being able to agree on 


a verdict was discharged. It was submitted to another jury in 1849, who found ~ 


a verdict, fur the plaintiff. The district judge refused to grant a new trial, being 
of opinion that justice to the parties required that there should be an end to this 
litigation, and rendered judgment according to the verdict, in order that the case 
might be taken to this court for final adjustment, he being, at the same time, of 
opinion that the verdict was not in confurmity with law and evidence. From 
this judgment the bank has taken an appeal. 

The first objection taken to the validity of the executory proceedings, is that 
there was no authentic evidence of a demand for the payment of the bond at 
the place where it was made payable, nor any allegation to that effect ; and the 
case of Morse v. Burns, 12 L. R. 915, is referred to as sustaining the objection. 
That case was of a promissory note payable at a particular place, and, we think, 
that the doctrine in that case has been virtually overruled, by the case recently 
decided in this court of Ripka v. Pope. The instrument on which the execu- 
tory proceedings are based, is not a promissory note; it is an obligation to pay 
back money loaned with interest, and is made payable at the bank itself. The 
next objection is, that the bank received two notes from the plaintiff, which ought 
to have been credited on the loan or accounted for by the bank. We think, 
with the district judge, that it is not satisfactorily proved that the bank ever 
received these notes, or that they were ever intended to be appropriated to the 
plaintiffs’ loan. An objection is taken to the right of the bank to proceed against 
the land, on the ground that the plaintiff had sold it to one Aninas Dunbar, who 
had ceded it to his creditors; and that the bank had waived their mortgage on 
this land, and claimed the proceeds in the insolvent proceedings, the land having 
been sold by the syndic at the sale of the insolvent estate. This objection We 
concur with the district judge in considering not supported by evidence; and it 
may not be out of place here to observe, that the plaintiff having sold the land, 
the question of the existence of the mortgage upon it might have been with 
propriety left with the owner of it. This matter afforded no ground whatever 
for restraining the proceedings with regard to the slaves, which would appear to 
have been ample security for the debt to the bank. 

The objections taken to the validity of the plaintiff’s obligation on account of 
her being a married woman, are without any foundation whatever. T'he Bank 
of Louisiana v. Farrar, 1st Ann. 49. 

The judgment of the district court istherefore reversed, the injunction dis- 
solved, and the plaintiff's petition dismissed, with costs in both courts. 
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Avera Birp, Wife of Laycock v. Nancy Brack et al. 


A mere intermeddler with minors’ property is liable for the damages he causes the estate. 
Rut if his administration has been beneficial, and he has fairly accounted, he is not liable. 

The mode of calculating interest on the capital to a payment, and then deducting the pay- 
ment on the aggregate of principal and interest until the next payment, however small 
the payments, or short the intervals between them, is not admissible in a tutor’s account. 

If a tutor invests the minor's revenues once a year, and only when the surplus exceeds five 
hundred dollars, he complies with the law. 

Suits of children against parents are not to be encouraged, unless to redress clear and pal- 
pable injustice. There are services which parents render to their children, and which it 
is presumed they perform, until the contrary appears, that money cannot repay. Filial 
duty should restrain the child from exposing the faults of its parents, or worrying them 
with litigation, unless compelled by extreme necessity. 


PPEAL from the District Court of East Baton Rouge. G. S. Lacey, for 
A plaintiff. C. Ratliff, for defendant. : 

The judgment of the court was pronounced by 

Preston, J. The plaintiff, the daughter of William Bird, deceased, has in- 
stituted this suit against her mother to obtain an account of her paternal inheri- 
tance. She annexes to her petition a statement specifying several items unac- 
counted for by her mother, and claims a balance of $11,245. She seeks to 
render John W. Dawson, the present husband of her mother, liable, for having 
violated the provisions and spirit of article 272 of the Civil Code, which renders 


* the husband by the second marriage liable in solidum with his wife, to her minor 


children, if they contract marriage without having her continued as tutrix in the 
manner provided by the article. The plaintiff claims the same balance from 
Charles Tessier, on the ground that he intermeddled with the administration of 
her inheritance, and thus rendered himself liable for the amount claimed from 
her mother, andstep-father. She also claims a legal mortgage against his pro- 
perty, under article 3283 of the code, for having interfered in the administration 
of her property. 

Charles Tessier admits that he charged himself with the investment of the 
plaintiff's funds; alleges that he did so in pursuance of a judgment of the Court 
of Probates of the parish of East Baton Rouge; renders the plaintiff an account ; 
alleges that he has overpaid her five thousand seven hundred and sixty-four 
dollars; fur which he prays judgment by reconvention, with interest. 

Mrs. Dawson and husband contest the plaintiff’s claims. She, moreover, 
alleges that the community of acquets which existed between her and her first 
husband has never been settled; and makes a large claim against the plaintiff 
growing out of that community. 

The counsel of the plaintiff has furnished us with the following statement of 
facts, which by a careful examination of the record we find to be correct. Some 
time anterior to the year 1826, William Bird entered into a co-partnership with 
his brothers Abraham, Thompson, and John Bird, for the purchase of real estate, 
&c., and the cultivation of one, or more plantations; and during the existence 
of the partnership much landed estate, situated in the State of Louisiana, and 
many slaves were acquired by the co-partners. On the Sth of June, 1826, 
William Bird was married to Nancy Black, the defendant, by whom he had two 
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children, the.plaintiff in this action, and her brother and co-heir Thompson 
Bird. William Bird died, and on the 30th of December, 1830, the surviving 
widow was confirmed as natural tutrix to her minor children above named. 

Upon the application of the tutrix, and the recommendation of « family meeting 
duly convened, a judgment was rendered in the Probate Court of the parish of 
East Baton Rouge, on the 5th of May, 1831, ordering a partition between 
Abraham, Thompson, and John Bird and the heirs of William Bird ; which par- 
tition was made by an act passed before Judge Tessier on the 12th day of May, 
1831, and certain property fell to the widow and heirs, as is particularly set forth 
in the act of partition. 

On the 7th of March, 1834, Nancy Black presented a petition to the probate 
court, stating that it was her intention to contract a second marriage, and prayed 
that a family meeting might be convened for the purpose of authorising her to 
retain the tutorship of her children. A family meeting was held, the delibera- 
tions of which were not unanimous, and the court upon application ordered her 
to retain the tutorship, on furnishing security to the satisfaction of the court and 
the under-tutor. The security was never given. 

On the 20th of March, 1834, she married John W. Dawson. 

On the 2d of August, 1836, Andrew Black, the under-tutor of the minors, 
brought suit against Nancy Black and John W. Dawson her husband, to render 
an account for judgment in such an amount as they might be found to owe, and 
to compel them to give security for their further administration in conformity to 
law. 

Mrs. Dawson and husband filed an exception and general denial, and a claim 
upon the heirs for Mrs Dawson's interest in the community, which she alleged 
existed between her, and her first husband. 

In this situation of affairs a compromise was proposed on the part of Dawson 
and wife, and submitted in writing to the person representing the minors. It 
was proposed: ‘*1. That Dawson and wife should pay at the rate of five per 
cent upon $17,000 for six years, ending the 10th of January, 1837, in lieu of all 
liability for revenue to the minors since the death of William Bird, in 1830, 
until the ist of January, 1837. 2d. Mrs. Dawson is to retain all the revenues 
arising from the possession or administration of the estate of her deceased husband, 
or any property acquired by her, or her second husband, from said revenues, 
which shall be considered the separate property of Nancy Black, in consideration 
of her renouncing all her claim to the community, which existed between her 
and her first husband. If the compromise was accepted, the property of the 
minors was to be sold on the 1st of January, 1837, on such terms and con- 
ditions as may be fixed by a family meeting.”’ 

On the 8th of October, 1836, the compromise was accepted by a family 
meeting, and the property consisting of lands, slaves and personal property, (al- 
most, if not the entire, property falling to the heirs under the partition above 
mentioned,) was recommended to be sold at public auction on 1, 2, 3, 4, 5 and 6 
years’ credit. The proceedings were homologated by the court on the 20th of 
October, 1836, and the property was decreed to be sold. It was sold to General 
Joseph Bernard for $69,200; half of which amount, with the interest thereon, 
belonged to the plaintiff, and the other half to her co-heir Thompson Bird. 

On the 20th of January, 1837, the under-tutor, Andrew Black, filed a petition, 
praying for a judgment to the amount fixed upon by the compromise, to wit, for 
$5100, being 5 per cent on $17,000, from the lst of January, 1831, to the lst 
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of January, 1837. The petition also set forth the sale of the property for the 
sum of $69,200; and alleged that the monies and moveable effects of the minors, 
subject to the control and administration of defendants, would amount to $74,300; 
and concluded by praying that Nancy Dawson and husband be ordered to furnish 
security to that amount, pursuant to article 330 of the Louisiana Code; other- 
wise, that they be destituted. 

On the 21st of April, 1837, judgment was rendered against Dawson and wife 
for $5100. It was furthermore ordered, adjudged and decreed, that they be de- 
stituted of the tutorship, so far as it concerns the administration of the property 
of the minors. It was further ordered, that the notes given for the minors’ pro- 
perty be held subject to the further order of the court. 

On the 24th of March, 1838, upon application, a family meeting was duly 
assembled, and the members thereof recommended that Nancy Dawson be ap- 
pointed tutrix, but with reservation of the administration of the funds belonging 
to said children, except what may be sufficient for their decent support and edu- 
cation. That the proceeds of the sale of the estate belonging to the children be 
invested on mortgage of unincumbered property, under the control of the pro- 
bate court, with the assent of the under-tutor, and for said minors. And when- 
ever said Nancy Dawson will be able to furnish such security, or mortgage on 
real estate, the funds and means of her said children be placed into her hands, 
and under administration by the competent court, and according to law. The 
same day the proceedings of the family meeting were homologated. 

On the 29th of September, 1838, execution was issued in the case of Black, 
under-tutor, against Mrs. Dawson and husband for $5100; and on the 26th of 
November, 1838, the sheriff made $1836 60 by thé sale of two of their negroes, 
and some personal property belonging to their plantation. 

On the 9th of January, 1840, Nancy Black and J. W. Dawson, co-tutors, 
presented an account against the minors, amounting to $3019 61, and prayed for 
judgment, which was rendered on the 17th of July, 1843, for $2857 61. 

Mrs. Dawson never gave the security required by the decree of the 24th of 
March, 1838, nor regained the administration of her childrens’ property. Judge 
Tessier kept possession of the notes given by General Bernard for their property; 
collected a part thereof; reinvested a part of what was collected ; paid a portion 
of the funds on account of the minors’ expenses ; and in 1845 and 1846 appears 
to have handed over to Nancy Dawson and the children, what he supposed to be 
due to them. 

The parties offered in evidence much documentary and verbal testimony, and 
especially accounts and vouchers; and their counsel have argued the case fully 
and ably in this court. 

The district court rendered judgment for the defendants, but dismissed their 
claims in reconvention. In his reasons, the judge states, that the detuils of the 
case are infinite and perplexed; and he laments that a master in chancery, or 


‘other functionary, provided by other systems for the digestion of similar details, 


is denied under ours; and that accounts and counter-accounts, requiring adjust- 
ment upon diversied principles of calculation, a computation of interest, some- 
times conventional, sometimes legal, and all running through a number of years, 
and through a number of hands, and sometimes through no hands at all, should 
have been submitted for his adjustment on such a mass of pleadings, documents, 
accounts, written and verbal testimony, as the record presents. 

We feel fully the force of these observations, and as the cause required “the 
investigation of long and intricate accounts,” we think the court should have 
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appointed auditorsto have examined the accounts, and stated the same in a report 
to the court, as authorised by the 443d article of the Code of Practice. And 
we should have remunded the cause fur that purpose, but from a desire to ter- 
minate this litigation between a mother and her daughter. 

We have no doubt, from a careful examination of the record in the case 
of Andrew Black, under-tutor of the minors, against Nancy Dawson and 
husband, the pleadings, deliberations of the family meetings, and terms of the 
compromise homologated and made the judgment of the court on the 20th of 
October, 1836, that the plantatiun, slaves and stock sold in pursuance thereof to 
General Bernard, and thereby reduced to his notes secured by mortgage, and 
the judgment for $5100 against the mother, was established by these proceedings 
to be the separate property of the minors; and that all the revenues arising from 
the possession, or administration of her deceased husband’s estate, and any _pro- 
perty acquired hy her, or the second hushand, from said revenues were consi- 
dered and settled by the judgment to be the separate property of the mother. 
The plaintiff insists upon the judgment in this case as settling the community ; 
the settlement was proposed by the defendants, and was reduced to a judgment, 
no doubt, by their consent. We have no power to openthe judgment, and can- 
not examine ary accounts hetween the parties previous to its rendition. 

The claim of Mrs. Dawson, for another settlement of the community of 
acquets with her first husband is therefore rejected. So also the claim of the 
plaintiff for money received by her mother in the partition of her fathers’ estate 
with his brothers, in 1831 ; also for the value of horses, and the proceeds of sugar 
then received, is inadmissible. It was all evidently money, and property arising 
from the possession and administration of the estate of her deceased husband, 
and which was to be considered by the compromise the separate property of 
Nancy Black, in consideration of her renouncing all claim to the community 
which existed between her, and her deceased husband. It will not therefore be 
taken into our consideration of the account between the parties. 

By the judgment of the probate court rendered on the 24th of March, 1838, 
in pursuance of the advice of a fumily meeting, Mrs. Dawson was divested of the 
administration of the funds belonging to her children, except what was necessary 
for their decent support and education ; and it was ordered, that the proceeds of 
the sale of the estate belonging to the children should be invested in mortgages 
of unincumbered property, under the control of the probate court, with the assent 
of the under-tutor, for the minors. 

There is no doubt Judge Tessier believed that he was charged by this decree 
with the investment of the proceeds of the sale of tho minors’ property, and 
acted in good faith in taking the charge upon himself. 

The sales of the property amounted to $69,200, payable in six annual instal- 
ments of $11,533 33} each, payable the 2d of January, 1838, 1839, 1840, 1841, 
1842 and 1843. 

The interest on General Bernard’s notes, calculated to the 2d of January, 
1846, allowing 10 per cent on each note from the time it became due, amounts 
to $15,570. Add the principal $69,200, and we have an aggregate of $84,770. 

The plaintiff married in the latter part of 1845. and Tessier accounted for and 
paid over to her mother, and her, more than half the above sum. We are not 
satisfied by the evidence, that Judge Tessier received more than 10 per cent 
interest on General Bernard’s notes from the time they became due, respectively, 
to the 2d of January, 1846, considering the advance from time to time of 
upwards of $7000 for the support and education of the children, aud the probability 
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that he paid out of the revenue two considerable claims which we will notice 
hereafter. 

If Tessier be regarded as a mere intermeddler with minors’ property, as 
charged by the plaintiff, he would be liable for the damages he caused the estate. 
Had he not so meddled, the mother and her husband would have been charged 
with the consequences of their mal-administration, under article 272 of the 
code invoked by the plaintiff’s counsel for having married a second time, without 
having been previously continued as tutrix of her minor children. They would 
have been accountable for five per cent upon the minors’ revenues, deducting 
their expenses for not reinvesting them when they amounted to five hundred 
dollars. Civil Code, art. 341, amended by an act of the Legislature, in 1845, 
p- 158. 

The minors’ property thus administered would have produced $78,138, on the 
2d of January, 1846. The plaintiff’s share would have been upwards of $39,000. 
Upwards of $40,000 was accounted for and paid to her. 

The plaintiff has made out a long and minute account against Judge Tessier, 
and brings him in debt about ten thousand dollars. The mode adopted of cal- 
culating interest on the capital to a payment, and then deducting the payment 
on the aggregate of principal and interest until the next payment, however small 
the payments, or short the intervals between them, is not admissible in a tutor’s 
account. 2 Toullier, 385, No. 1217. If he invests the minor’s revenues 
once a year, and only when the surplus revenues amount to more than five hun- 
dred dollars, we think he complies with the spirit, if not the letter of our law. 

We are satisfied, as already stated, that Tessier acted in good faith, believing 
he was bound by the decree of the court of probates to superintend the admin- 
istration of the property of the minor children of Wm. Bird, until a tutor was 
qualified upon giving good security; and therefore will only require him to account 
as a tutor so qualified. The mode of calculation adopted by the plaintiff might 
work great injustice to him, as it is not proved that he did, or could have safely 
invested the funds of the minors, as soon as received, especially at ten per cent 
interest, which seems to have been the rate he adopted for their investment. 

Judge Tessier, on the 24th of July, 1845, when the plaintiff was about to be 
married, rendered an account to her mother, and handed over assets of the 
minors to the amount of $76,196 66, interest being calculated to the 2d of January, 
1846. He handed over her receipts and other vouchers for money paid at diffe- 
rent times for the support, education and expenses of the minors, to the amount 
of $7379, and two claims he alleged to have paid for their estate, amounting to 
$1380 :—amounting in the aggregate to $84,955 66. 

As the plaintiff and her brother, on the 16th of December, 1846, divided these 
and other assets between them, we think it was incumbent on her to show error 
in these settlements to her prejudice. 

There was no material error to her prejudice, as the following statement 
will show. 

On the 24th of July, 1845, Judge Tessier handed over to Mrs. Dawson, for 
her children, the three last notes of General Bernard for $34,600, with all the 
interest due upon them. It was incumbent upon him to account for the three 
first notes of General Bernard, due, respectively, the 2d of January, 1838, 
1839 and 1840, with all the interest received upon them. It is proved, that he 
had received from General Bernard, at different times, on these notes $42,275 
97 in cash. Of course, $34,600 was received for the principal of the notes, and 
$7675 97 was received for interest; or the revenues of the minors. For this 
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revenue he produces Mrs. Dawson’s receipt. for money paid for the support, 
education and expenses of the children, for $7379, leaving less than $300 un- 
expended. The objections to the vouchers 17, 45 and 50 are not well founded. 
The memoranda filed as voucher 34, for $73, we do not understand; but Mrs. 
Dawson took it from Judge Tessitr for that sum. He must bé discharged and 
Mrs. Dawson charged with it, who we shall see has a larger claim against the 
plaintiff. 

As we have seen, he handed over to Mrs. Dawson assets to the amount of 
$76,196 66. Of this sum there was handed over as interest $20,385 52; and, 
of course, as capital $55,811 14. Mrs. Laycock was entitled to her whole 
capital $34,600. 

She received in the partition with her brother, the capital of General Bernard’s 
note, due the 2d of January, 1841, $11,533 33; and of the capital of his last 
note, $9243 23. She received the bond of her husband $992; do. do. $1040; 
Combs’ bond $1500; do. 1406; Byrd Haraldson’s bond $600; Morgan’s bond, 
as cash, $2363; Michael Chambers’ bund $1100; the sale of Gates’ house, as - 
cash, $2000; Duplantier’s bond and property mortgaged, she received in the par- 
tition as $2300 ; but we believe she should have been charged with but ($1760) the 
amount of principal and interest then due, $1760; she afterwards received M. 
K. Haden’s bond, $1100. « Total $34,637 56. 

She thus received in capital a small amount more than was due to her. But 
there was handed over to her mother, as interest or revenue, $20,385 52. We 
think there should be added interest, which had then accrued on Mr. Chamber's 
note, to the amount of $440; making an aggregate of $20,825. 

On an administration so favorable to the minors from its beginning to its termi- 
nation, as that which we have had under consideration, we think ten per cent on 
the whole amount of the revenues received and accounted for, allowable by law, 
are but a reasonable compensation. The whole revenues accounted for amounted 
to $28,500 ; ten per cent on this amount $2850; which leaves to be accounted 
for or paid to the minors, $17,975. 

The two items which Judge Tessier claimed to have paid, in his account 
rendered to Mrs. Dawson, we think should be allowed. They consist of $680, 
said to have been paid to raise a mortgage on property mortgaged by Duplantier 
to the minors, probably paid, being the first mortgage, to make the minor’s second 
mortgage good. Mrs. Dawson allowed it, and, indeed, Mrs. Laycock took 
Duplantier’s mortgage, in her partition with her brother, at $2300, although but 
$1760 was then due on the mortgage. This transaction is not clearly explained 
by the evidence; it is the plaintiff's fault, who might, in strictness, be charged 
with the $2300, especially as through Duplantier’s bond she afterwards became 
owner of the mortgaged property. But we have charged her with $1760, and 
suppose the mortgage to have been paid out of revenuesin Tessier’s hands. The 
other item is $700, stated to be Brunoi’s mortgage, taxes, &c., accredited by 
Mrs. Dawson, and supposed by us to have been paid out of the revenue. De- 
duct them from the revenue, $1380, it leaves to be divided between the plaintiff 
and her brother $16,595. Mrs. Laycock’s share is $8297 50. 

She received interest on General Bernard’s first note; which interest was due 
the 2d January, 1846, $5766 66; interest on her husband J. C. Dawson’s bonds, 
$708 80; interest on Comb’s bonds, $674; interest on Haden’s note, less $90 
received by her brother, $460; interest on Haraldson’s note, $120; interest on 
M. Chambers’ bond, $440. Total $8169 46. Leaving a balance due to her of 
$126 04. Ifwe add to this balance the half of $296 97 of interest received from 
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General Bernard on this three first notes, and unexpended in the support and 
education of the children, $148 48, there would be a balance in her favor of 
$274 52. We might reverse the judgment, and render a judgment for the 
plaintiff against T'essier for $274 52, and subject him to the costs of this expensive 
litigation, especially as he might and should have rendered an exact account, on 
which he and his counsel should have relied without stating, as done in his brief, 
‘*that the question involved being simply one of calculation of interest, addition 
and subtraction, this court will rely on its own calculation, and not that of counsel.” 
But we think, on the whole case, that Judge Tessier has done full justice to the 
plaintiff, and do not feel ourselves authorised to reverse the judgment for so 
small a supposed balance, growing out of an account amounting to upwards of 
$80,000; and which balance is based upon data which we know to be uncertain. 
This would be peculiarly improper, as the plaintiff settled Duplantier’s mortgage 
with her brother as worth $2300, and we charge her with but $1760, whilst this 
difference is unexplained. 

The plaintiff next claims a judgment against her mother. We lament 
the litigation in which this lady has been involved, on account of her children. 
It commenced when they were infants, and is not terminated now that she it 
far advanced in old age. In 1831, she settled her first husband’s succession, and 
had an estate for herself and two children worth about $27,000 entirely free 
from debt. The children’s share appears to have been $17,000. She married 
again, in 1834, but still managed the estate of herself and children so prudently 
and successfully, thaton the 2d of January, 1837, the fortune of the children 
alone was upwards of $60,000 without owing a dollar; or had more than tripled 
in value in six years. Their estate was then sold by the court of probates, 
notwithstanding her strenuous opposition to the proceedings which led to it; and 
she and her children were turned out of their paternal estate, to prevent her 
mismanagement of it. The estate of the minors prospered in the hands of 
strangers, whom the plaintiff styles intermeddlers, who, however, rendered her 
full justice, as has been shown by the examination of the case against Judge 
Tessier. 

During the nine years that the mother was deprived of the administration of 
her children’s property, she drew from their funds $7379 for their decent support, 
education and expenses; and besides, was found indebted to them, in 1837, in 
the sum of $5100, subject to the payment of the expenses of the very long and 
expensive litigation by which it was established. For the half of these sums she 
is bound to account to her daughter. The plaintiff has presented us a very 
minute and detailed account of principal and interest, commencing on the 13th 
day of May, 1831, and resulting, on the 3lst of December 1846, in a balance of 
$2267 against her mother. We think, for the reasons already given in examining 
the compromise between them, that the account should have commenced on the 
ist day of January, 1837, with half the judgment for $5100 against the mother. 
As the judgment was given entirely for interest, as by its terms it did not bear 
interest, and as nearly half of it was collected by the sale of the mother’s negroes, 
horses, ox and waggon, under execution, evidently to pay the expenses of the 
litigation by which it was obtained, and to which it was subjected, we are not 
satisfied that any part of that judgment should bear interest. We are certain 
that the small sums received from time to time, during the course of nine years, 
to defray the expenses of the support and education of the children, should not 
be charged with interest, nor a larger sum of $1000 drawn at one time, shortly 
before the plaintiff’s marriage, and drawn probably to prepare for that event. 
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The disbursements are admitted, and, indeed, they are minutely proved, for 
while there is a voucher for $400 for a piano, there is a receipt for thirty cents 
paid for a boquet for her daughter. Commencing the account at the proper 
time, rejecting the charges for interest, and crediting the mother with the dis- 
bursements, the plaintiff falls in debt to her more than a thousand dollars. In 
a word, her mother held for the plaintiff less than eight thousand dollars at the 
death of her father, during her infancy. For after realising a crop her paternal 
fortune was fixed at $8500, as of the lst of January, 1831, by a compromise to 
which she adheres with tenacity, whilst her mother is anxious to open it. The 
mother gave her the best education which could be obtained in this and a sister 
State; afforded her all the rational pleasures and indulgencies of youth; and when 
she was married, at the early age of sixteen, placed her in possession of a fortune 
of forty-two thousand seven hundred and seventy dollars, or more than five 
times her paternal inheritance. Hac she administered this fortune as well as 
its administrators, either legal or intermeddlers, did during her minority, it is not 
probable this suit would have been instituted against her mother. 

The decisions of this court have not encouraged suits of children against 
their parents, unless to redress clear and palpable injustice. There are services 
which parents render to their children, and which it is presumed they perform 
until the contrary appears, which money cannot pay; and filial duty should 
restrain the child from exposing the faults of its parents, or worrying them with 
litigation, unless compelled by extreme necessity. 

Weare of opinion, that the judgment of the district court should be affirmed, 
with costs. The judge might have rendered judgment against Tessier for a 
very small sum; as he did not, we have not the means of determining with 
certainty that he was wrong. 

It is therefore ordered, that the judgment of the court below be affirmed, 
with costs. 





M. A. Dickason and Husband, Adm’rs., v. M. D. Smrrn, Adm’x. 


Where a mother of minor children deals with a person as tutrix in matters relating to the 
estate, signs a receipt in her own name simply without adding as tutrix, it will be pre- 
sumed that she acted as tutrix in signing the receipt. 


PPEAL from the District Court of West Feliciana, Stirling, J. C. Ratliff, 
for plaintiff. U.B. Phillips, for defendant. The judgment of the court 
was pronounced by 

Rost, J. The plaintiff, as administratrix of the succession of her former 
husband, Benjamin R. Smith, sues the succession of Philander A. Smith. She 
alleges that soon after the death of her husband, she was confirmed as natural 
tutrix to her minor children; that Philander A. Smith was appointed under- 
tutor, and undertook, as her agent and friend, the management and settlement of 
the succession of Benjamin R. Smith; and that he received cash, collected debts, 
and drew from her factors in New Orleans various sums of money, and received 
the crops belonging to the succession; that he paid some of the debts of the 

succession; leaving a balance due by him of $1199 92, which she now claims. 
The answer admits, that Philander A. Smith was under-tutor, and that he 
acted at times as the agent of the plaintiff, in receiving and disbursing monies for 
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her; but avers that Philander A. Smith, before his death, had a full and final Dicxason 


settlement with the plaintiff; in which he accounted to her for all monies rgceived 
by him on her account, or on account of the succession of Benjamin R. Smith, 
and delivered up to her all the accounts of sales, accounts current and vouchers 
of every description. There was judgment for the defendant, and the plaintiff 
appealed. 

The allegations of the defence are fully made out. The accounts filed in 
court by the plaintiff herself in her capacity of tutrix, the petitions to which 
they are annexed, and other balanced accounts in the possession of the defendant 
as administratrix, show most conclusively that Philander A. Smith faithfully 
accounted for all the monies that came to his hands. 

In addition to this evidence, the defendant has produced the following receipt: 
‘‘ West Feliciana, February 3, 1846. Received payment in full of P. A. Smith 
for the crops of the estate of B. R. Smith, for 1844 and 1845. (Signed,) Mary 
Any Smits.” 

It does not appear that P. A. Smith received other monies than those arising 
from the sale of those two crops. Under the state of facts thus presented, her 
counsel submits to us the question whether this receipt given in her individual 
name, before she was appointed administratrix, and stating no amount, is a bar 
to her present action? The counsel has favored us with no reason why it should 
not be supported, as it is conclusive evidence of its correctness. As tutrix of 
her minor children, she was competent to administer the succession, so long as 
the creditors did not object. Bryanv. Atchison, 2d Ann. 462. 

The record shows that Philander A. Smith acted for her, and accounted to her 
in her capacity of tutrix, and her receipt must be considered as having been 
given in that capacity : she being without authority to administer in any other. 

The plaintiff’s claim is unfounded, alike in law and equity. 

The judgment is therefore affirmed, with costs. 





Witi1am Rosertson, Trustee, v. SamugeLt Woop et al. 


An agreement under private signature, not recorded, between A. and certain other persons, 
that lands purchased by him in his own name are to be conveyed to them, can have no 
effect against third persons. The apparent title being in A., the property is bound for 
judgments recorded against him. 

The receipts of receivers of public moneys for the price of public lands, are sufficient basis 
for a petitory action, and vest such a title in the owner to subject the lands to the mort- 
gage resulting from the recordation of a judgment against him. _ : 


PPEAL from the District Court of Concordia, Farrar, J. 


Thomas P. Farrar for the plaintiff, contended: “The land was entered 
by Rowley, and in his name, and was paid for by him; it was, consequently, 
his property. True, he may have signed a written promise, that upon a partition 
of the land, he would convey to R. N. Wood and J. B. Moore, the one-half 
of it, upon their paying the original cost. This article was not signed by either 
Wood or Moore, and of course, was not binding upon them, unless they chose 
to avail themselves of it. The land, then, by the very terms of the articles, 
was to remain the property of Rowley, until such time as the partition should 
take place. lf Wood and Moore then chose to avail themselves of this promise 
of Rowley, and to pay the price, they could compel him to divest himself in 
their favor of his title to one-half of it. These were, however, potestative 
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conditions, entirely in their power, and under their control. We may admit 
that a person, fully cognisant of this promise of Rowley, could not, by combi- 
ning with him, defeat the contingent rights of Moore and Wood, resulting from 
it. Those rights were purely contingent. The article was not signed by them ; 
they were not bound by it. If they had refused to accept it, or to pay the 
price, he would have no power to enforce it against them, and the land would 
have continued to belong to him. They had until the partition should take 
place, to decide. In 1840, Rowley placed his title upon record. A few days 
after, he mortgaged this same land as his property, Suppose the mortgagee to 
have been ignorant of this written promise of Rowley, can the validity of his 
mortgage be doubted ? 

There is no pretence that either the officers of the commercial bank, or the 

intiff, were aware of the existence of this pretended promise of Rowley. 

n 1841, when they obtained and recorded their judgmeut against Rowley, 
the records of the parish showed this land to be his property, pot only by the 
registry of his title, but by the dispositions he had made of it as his property. 
The first public intimation that any other person had any right or interest in 
the land was given the 6th September, 1842, by the conveyance from Rowley 
to Samuel Wood, more than one year after the plaintiff's judgment against 
Rowley was recorded. 

We contend, that this pretended promise of Rowley, which may be regarded 
as a counter letter, can have no effect against the plaintiff, because the bank 
was a third party. C. C. art. 2522, No. 32. And this promise or counter letter, 
having never been recorded, was null and void, as to all persons acquiring rights 
upon the property of their debtor, Rowley. C. C. arts, 2236, 2242, 2417. 4 R. 
R. 338. Ta the suit of Stocklon v. Briscoe, Ist Ann. 250, the court decided, 
that ‘the plaintiff might have taken advantage of the non-recording of the 
act, when the property belonged to the party who may be considered in default 
in not recording his title.” Also, 2 Ann. 598, 787. 

H. B. Shaw, curator ad hoc, for defendants, contended: That Rowley was 
only a trustee to the use of Wood and Moore, and for a temporary convenience. 
Rowley was at that time the owner of very large property, and no apprehen- 
sions were entertained of any such result as this, by having the certificate issue 
in his name. The patent for this land had not issued, at the time of the 
transfer made in pursuance of the original agreement. Rowley then had no 
title to the land, other than an apparent equitable title as against others, the legal 


‘title was in the United States Government, and, according to decisions of this 


court, his entry was liable to be cancelled at the pleasure of the Government. 
The real equitable title to one undivided half of that section was in Wood and 
Moore, from whom it was transferred to defendants. There is no pretence of 
fraud in this transaction, unless the italicized word “ pretended,” which figures 
so conspicuously and so often in plaintiff’s brief, be taken asa charge. The 
defendants contend that there was never in Rowley such a title to this tract of 
land, as subjects it to the judicial mortgage of plaintiff, and ask that the judg- 
ment = the district court, which was rendered after long deliberation, be 
affirmed. 


The judgment of the court was pronounced by 

Eustis, C. J. The object of this suit is to subject to a judicial mortgage, 
the North-East half of section 35, township No. 9, range 9 East, in possession of 
the defendants. The judgment from which the mortgage results, was ren- 
dered™against Charles N. Rowley, on the 25th of June, 1841, and was duly 
recorded in the parish of Concordia, where the land was situated. 

On the 16th of December, 1839, C. N. Rowley entered the land at the land- 
office, in Ouachita, and paid for it, taking the usual duplicate receipt in his own 
name, which he recorded in the parish of Concordia, on the 24th of November, 
1840. He afterwards, jointly with his wife, mortgaged this land by an authentic 
act. On the 6th of September, 1842, Rowley appears to have sold his interest 
in one-half the land to Samuel Wood, under whom the other defendants claim. 
This sale could not defeat the judicial mortgage previously recorded against 
Rowley. 

But, it is contended by the counsel for the defendants, that in the purchase 
from the United States, Rowley was merely the trustee of Wood and another, 











for one-half the land, it having been purchased by Rowley, on their joint Rosxxrson e 
account, and Rowley binding himself to convey the half to them, on an amicable = woop. rs 
partition, and on their refunding Rowley their share of the purchase money. 
It is sufficient to say, that the evidence by which the interest of Wood and 
Moore, his associate, is supported, is under private signature, aided by verbal 
testimony, and can have no effect against third persons. The apparent title of 
record was in Rowley, and the property was bound by judgments recorded 
against him. Stockton v. Craddick, 4th Ann. 283. Hyams v. Richardson, 1 
Ann. 286. 

It is also contended by the counsel, that at the time of the transfer of the 
half of the land to Wood, which was in pursuance of the original agreement, the 
patent for the land not having been issued, Rowley had no other than an equitable 
title; the legal title being in the United States, and his entry being liable to be 
cancelled. It is true, that, under the jurisprudence of the United States, until 
the patent is issued, the fee of land is considered as being in the Government, 
But this constitutes no objection to the recognition by courts of other evidence 
of title from the Government, as sufficient ground for recovery in an action for 
the land, or as proof of a right of property. Bagnell et al. v. Broderick, 13 
Peters, 436. 

Lands held under instruments like those exhibited as the title of Rowley, are 
considered as entering into the domain of private property, and may be liable 
to taxation. Carrol v. Safford, 3 Howard, 461. The formal receipts of the 
receivers of public moneys for the price of public lands, have always been held 
by our courts sufficient basis for a petitory action, in which the land itself could 
be recovered. McGill v. McGill, 4 Ann. 265. 

We therefore conclude, that, under our jurisprudence, the title by which 
Rowley held the land, to wit, the receipt of the receiver, was sufficient to make 
the land his property, so as to subject it to the judicial mortgage resulting from 
the judgment against him. We think the district court erred in rendering 
judgment against the plaintiff. 

It is therefore decreed, that the judgment of the district court be reversed, 
and that the North-East half of section 35, township No. 9, and range 9 East, 
according to the plan on file, be subjected to the mortgage resulting from the 
recording of the judgment of the commercial bank, against Charles N. Rowley, 
| of date the 25th June, 1841, the defendants paying the costs in both courts. 











Succession oF Georce LanGLey. 


Legatees under an universal title are bound for the debts and charges of the succession. C. 
l C. 1604, 1606. 
Legatees under a particular title are not liable for the debts and charges against a succes- 


‘ sion, unless made so expressly by the will. C. C. 1379, 1380, 1393. 

L PPEAL from the District Court of East Baton Rouge, Burk, J. J. M. 
; Elam, for appellees. J. M. Brunot, for appellants. The judgment of 
t the court was pronounced by . 


Rost, J. George Langley having no forced heirs, bequeathed to his execu- 
> rors some of his slaves in full property, and others until they attained their thir- 
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Succession oF tieth year, after which they were to be emancipated, He ordered the slaves 


not thus disposed of, with the exception of Scipio who was not paid for, to be 
emancipated immediately after his death, and bequeathed to five of them all his 
personal estate, after payment of his just debts. 

These last slaves were emancipated several years after the death of Langley, 
and now call on Thompson L. Bird, the acting executor, to aecount for the per- 
sonal estate, or pay over to them the proceeds thereof. 

The defendant filed an account of his administration, showing a large balance 
in his favor, after absorbing all the personal estate left by the testator. But the 
court refused to allow any portion of it, except the items due by Langley in his 
lifetime and those for funeral expenses. The account thus settled left in favor 
of the plaintiffs a balance, for which the district court gave judgment in their 
favor. The defendant appealed. 

We concur in the opinion of the district judge, that the account of the execu- 
tor is not fairly stated, and that his conduct is obnoxious to censure. But 
deducting al] items not properly charged, and allowing all charges authorised by 
the evidence, a balance in his favor, more than sufficient to absorb the personal 
estate, will still remain ; and as there is no property but that disposed of by the 
will, the question is, which of the legatees are to pay the charges of administra- 
tion and the counsel fees, during a litigation of seven years, carried on by the 
heirs at law of the testator against his executors, for the purpose of setting aside 
the will, and of reducing the slaves to their possession ? 

The plaintiffs are legatees under an universal title, and bound as such for the 
debts and charges of the succession, &c. C. C. 1604, 1606. The executors 
are legatees under a particular title, not liable for the debts and charges, unless 
they are expressly made so by the will. C. C. 1379, 1380, 1393. 

The district judge was of opinion that the testator intended the charges to be 
paid by the executors out of their legacies. There is nothing in the will to jus- 
tify that inference ; and the fact that the other executor was willing to settle on 
that footing cannot affect the legal rights of the defendant. It has been urged 
that the plaintiffs had worked seven years for the defendant, and that he should be 
made to account for their labor. The record contains no evidence either of the 
rendition or of the value of the services alleged. 

It is therefore ordered, that the judgment in this case be reversed; and that 
there be judgment in favor of the defendant, Thompson L. Bird, with costs in 
both courts. 





dames Pepper etal. v. R. G. and H. W. Dunuap. 


The reasoning and the opinion of a court upon a subject on the evidence there adduced, does 
not have the force and effect of the thing adjudged, unless the subject matter is definitively 
disposed of by the decree of the court. 

If the vendee buys up a better title than that of the vendor, and the vendor was guilty of no 
fraud, he can only be compelled to refund to the vendee the amount of money he paid for 
the better title. Equity treats the purchaser as a trustee for the vendor, and acts done to 
perfect the title by the vendee in possession enure to the benefit of the vendor. 


ape from the Digtrict Court of Madison, Selby, J. Stockton and Steele, 
for plaintiffs. J. Thomas, for defendants. The judgment of the court 
(Eustis, C. J., being absent) was pronounced by 
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Supe, J. This litigation has been pending between the parties for ten 
years, and now appeats before this court for the fourth time. For the purpose 
of considering the questions which are at present to be disposed of, it does not 
become necessary to give a full statement of the pleadings and facts of the cause. 
It will be sufficient to state, that the plaintiffs conveyed to R. G. Dunlap a tract 
of land, together with a number of slaves, and reserved a mortgage to secure the 
payment of a part of the price. That H. W. Dunlap and wife, who subse- 
quently acquired the property, are resisting an order of seizure and sale obtained 
by the plaintiffs, on the ground, among many others, that the latter were without 
title to a large portion of the land conveyed, and ask that the sale be annulled as 
to those portions, and that they be allowed $50 per acre for the land, the title to 
which is alleged to have failed. Fora more full history of the case we refer to 
the opinion rendered when it was last before the Supreme Court. 9 R. R. 283; 
and also to 16 L. R. 163, and 19 L. R. 491. The defences set up were sus- 
tained in the court below, and the plaintiffs have appealed. 

When this cause was last before our predecessors, they said that it presented 
three questions, each of which was considered. They held: Ist. That the plain- 
tiffs had the right to proceed against the defendants by an order of seizure and 
sale. 2d. That the defendants had the right, under the terms of the sales to 
them, to exercise their recourse in warranty against the plaintiffs, and any action 
resulting from a failure of title of the property sold. As regards the last point, 
they said: ‘* The third and last question remains, to wit, whether the evidence 
shows such an eviction of the lots No. 22 and No. 52, or such a total failure of 
right in relation thereto as entitles the plaintiff in injunction to the right asked 
for at our hands.” 

The titles to these were examined, and the court considered that the plaintiffs 
had never had title to the lot No. 22. That the entry of the lot No. 52 was 
vacated by the commissioner of the land office, in the exercise of a power which 
he possessed by law, to avoid entries irregularly made, and that the entries of 
other portions of the land had also been cancelled by the same authority. After 
which they proceed as follows: ‘* The lands conveyed and warranted, in addition 
to sections 22 and 52, were fractional sections 23, 24 and 25, and lot 3 of section 
54. Eighteen slaves also were sold, and the price of the whole was $130,000, 
of which $91,000 is acknowledged to have been paid in hand. The whole was 
sold in globo, and we are not enabled to say how much was given for the land, 
and how much for the slaves. But it appears to usclear, that there is a total 
failure as to a great part of the land conveyed, as set forth in the previous part 
of this opinion, and that the plaintiffs in injunction to that extent are entitled to 
relief. But the evidence does not enable us to decide finally upon the rights of 
the parties, and especially upon the amount which the defendants are bound in 
equity to refund. We have, however, no doubt that as to a great part of the 
land, it is shown to be public,-and that the vendors were without title. In such 
a case, a regular eviction by judicial - authority is not required to entitle the pur- 
chaser to relief. The sale of another's property is null and void. It is there- 
fore adjudged and decreed, that the judgment of the district court be avoided and 
reversed; and it is further ordered and adjudged, that the case be remanded for 
further proceedings according to law, and in conformity to the opinion herein 
expressed.” P.R. 159 to 163. 9 R.R. 283. 

During the pendency of the suit, the title of the pl@intiffs to the lot No. 52, 
which our predecessors considered invalid, was confirmed by an act of Congress ; 
and it is admitted that the confirmation enures to the benefit of the vendors. 
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The controversy in relation to title is therefore narrowed down to the lot or sec- 
tion No. 22. That lot was declared by the commissioner to be vacant. Four 
different persons subsequently acquired preémption rights upon it, in virtue of 
which it was entered. 

When this cause went back to the lower court, the plaintiffs offerred to amend 
their pleadings by averring that these four persons were the agentsof Dunlap in 
entering the land; that they acquired it for his benefit; paid for it with money 
advanced by him for the purpose, and have since transferred it without conside- 
ration to McKeernan, to be held for the benfit of Dunlap and wife ; that the 
object of Dunlap was to perfect a title adverse to that of his vendors, and that 
the title which he has thus acquired enures to the benefit of the plaintiffs. Per- 
mission to file this amendment was refused, on the ground that the question of 
the plaintiffs’ title to the land had been finally determined by the Supreme Court, 
and that the only purpose for which the cause had been remanded was to ascer- 
tain the value of the land, the title to which had failed. To this ruling a bill of 
exceptions was taken. On the trial, the plaintiffs offered to prove these allega- 
tions, and also to prove that Dunlap, acting through his counsel, caused the 
section No. 22 to be declared public and subject to preémption. The testimony 
was excluded upon the same ground; and bills of exception were taken to the 
opinion of the judge. 

The district judge, in our opinion, erred in rejecting the amendment offered 
by the plaintiffs, and the evidence in support of their allegations. 

The decree of the Supreme Court determined nothing finally in relation to the 
sections No. 52 and 22. They are not referred to in the decretal part of the 
opinion. The court only declared the law applicable to the several questions 
considered, and as we think correctly. The reasons are assigned for considering 
that the plaintiffs were without title to two of the sections of the land sold; and 
their conclusions are supported by the evidence then before them. But they 
declined deciding definitively upon the controversy in relation to the lands ; and, 
on the contrary, expressly declared, that ‘the evidence did not enable them to 
decide finally upon the rights of the parties, and especially upon the amount 
which the plaintiffs are in equity bound to refund.” 

This case differs widely from that of Kellam v. Rippey, 3d Ann. 202, in 
which we held the decision of our predecessors to be final. In that case the 
court passed definitively upon the titles of the parties, and decreed the land to 
the plaintiff, but remanded the cause for the purpose of ascertaining the value of 
the improvements, &c. See 3 R. R. 138. 12R. R. 44. 

It also differs from the case of Durnford’s Succession, 1st Ann. 92, in which 
the Supreme Court had previously rendered a definitive decree in relation to an 
item of an account. See 11 R. R. 189. 

But in the present case there was no decree in relation to the titles of the 
lands which were directly in issue. The only decree rendered reverses the 
judgment of the lower court, and remands the cause for further proceedings ac- 
cording to law. From the reasoning of the court, in which they express the 
opinion from the evidencee then before them, that the titles to certain portions 
of the land had failed, it is to be inferred that the object of remanding the cause 
was to enable the defendants to show the amount of loss which they had sus- 
tained. See Thompson v. Mylne, 4th Ann. 206. But there is nothing which 
precludes the plaintiffs ifthe prosecution of that enquiry from showing that their 
titles had been perfected and that the defendants were entitled to no diminution 
of the price. This they have shown, as it is admitted, as far as relates to the 
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section No. 52, the title to which, as we have seen, has been confirmed by act 
of Congress. They desired further to show, that the title to the section No. 22 
had been perfected under such circumstances that it enured to the benefit of the 
vendors ; and this they had clearly the right to do. 

In the case of Galloway v. Finley et al., 12 Peters, 294, the Supreme Court 
of the United States recognised the rule: ‘‘ That if a vendee buys up a better 
title than that of the vendor, and the vendor was guilty of no fraud, he can only 
be compelled to refund to the vendee the amount of money paid for the better 
title ;” and cite the cases of Leary v. Kirkpatrick, Cook’s Tenn. Rep. 211; 
Mitchell v. Bang, 4 Hayne Tenn. Rep. 136. The court further say: “In 
reforming the contract, equity treats the purchaser as a trustee for the vendor; 
because he holds under the latter; and acts done to perfect the title by the for- 
mer, when in possession of the land, enure to the benefit of him under whom 
the possession was obtained, and through whom the knowledge that a defect in 
the title existed was derived. The vendor and vendee stand in the relation of 
landlord and tenant: the vendee cannot disavow the vendor’s title.” 3 Peters, 
48. 2 Marshall’s Ky. R. 242. 5 Yerger’s Tenn. R. 398. 

We have been urged to determine this controversy finally upon its merits, as 
all the evidence offered and excluded in the court below, is now before this court. 
But as the defendants found it unnecessary, in consequence of the rulings of 
the district judge rejecting the plaintiff’s testimony to offer rebutting evidence, 
which may have been in their possession, justice requires that the case should 
be remanded. 

It is therefore decreed that the judgment of the district court be reversed ; 
and that the cause be remanded for further proceedings according to law, with 
instructions to the district judge to permit the amended pleadings offered by 
Pepper et al. to be filed, and to receive evidence pertinent to the issues pre- 
sented by those amended pleadings and by the intervention of Mrs. Dunlap. It 
is further decreed, that the appellees pay the costs of this appeal. 





James A. Ranaupson v. H. Hamitton. 


An affidavit for the sequestration of a crop and certain slaves, stating that the “ plaintiff 
has reason to believe and fear that the defendant will sell or dispose of said crop, or 
cause to be removed said slaves from the State, during the pendency of the suit,” is 
defective, because the plaintiff does not swear to the ownership of the property, and also 
for uncertainty. F ‘ 

No other evidence is admissible to establish the simulation of a sale of immovables or slaves 
between the parties to the act of sale than a counter letter, or evidence in writing, 
equivalent to a counter-letter. 


PPEAL from the District Court of West Feliciana, Penn, J. Lyons, 
Brewer and Collins, for plaintiff. Ratliff and Cowgill, for defendant. 
The judgment of the court was pronounced by 
Eustis, C. J. The plaintiff having died since this appeal was taken, his 
administrator has been made a party. This action was instituted by the 
deceased plaintiff to recover from the defendant a plantation and two slaves, 
which he alleges he purchased from the defendant and his wife, by authentic 
act, dated April 14th, 1840. He elaims also rent for the land, and wages for 
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Rawatpson the slaves since that time, with a privilege on the growing crop for the same. 
eeieain: The crop and the slaves were seized under a writ of sequestration, which the 


defendant moved to set aside, on the ground of the insufficiency of the plaintiff's 
affidavit. The motion failed in the district court, and we are called upon to 
review the decision. The affidavit states, that the plaintiff has reason to 
believe and fear that the defendant will sell or dispose of said crop, or cause to 
be removed said slaves from the State, during the pendency of the suit. The 
objection taken by the counsel for the defendang to the sufficiency of the afti- 
davit is, that the plaintiff does not swear to the ownership of the land or slaves. 
It is evident, that without this asseveration, there is no cause for the seques- 
tration, and that the plaintiff has not brought himself within the provision of 
the 276th article of the Code of Practice, regulating the issuing of writs of 
sequestration. The affidavit is palpably defective also in point of certainty : it 
is not positive, but in the alternative. The district court therefore erred in 
maintaining the sequestration, 

The answer of the defendant admits the execution of the act of sale; but 
avers that it was made solely for the purpose of effecfing a loan for his benefit, 
which the plaintiff represented he had influence to procure from the Bank of 
Louisiana; that the plaintiff failed to procure the loan, but did not re-transfer 
the property, as he was bound and promised to do. and thaf in not re-trans- 
ferring the property, he, the plaintiff, acted in bad faith ; that no money was 
paid, and no consideration passed for the sale, and that plaintiff was notoriously 
poor and needy at the time, and utterly unable to pay the sum of $10,000, 
stated in the act to be the price of the property, &c.; that no change took 
place in the possession of said property, by reason of said sale, the said plaintiff 
never having distyrbed the defendant, in the uninterrupted possession and 
ownership thereof. 

There was a verdict for the plaintiff, giving him the land and slaves, and a 
certain sum for rent and wages of the latter. From the judgment rendered on 
this verdict the plaintiff has appealed. 

The defendant in his answer hus made out a case of simulation, and nothing 
more. It is not alleged that the act of sale was brought about by any fraud 
or mal-practice on the part of the plaintiff, or that his free eonsent was not 
given to it, as well as that of his wife, who joined in the act. Tha purpose of 
getting a loan from the bank, the parties both concurred in, and in this respect 
the good faith of the plaintiff does not appear to be questioned. The injury 
consists in the plaintiffs not having effected the loan, and, in that event not re- 
transferring the property back to the owner; which is the injury of which the 
parties seeking relief always complain of in cases of simulation. 

In relation to the proof of simulation, it has always been held in our courts, 
that no other evidence is admissible to establish it between the parties to the 
act than a counter letter, or evidence in writing, equivalent to a counter letter. 
Labadie v. Poydras, 3d Ann. 154, and cases there cited. Broussard v. Su- 
drique, 4. R. 351. Pothier on Obligations, § 765. 9 Toulier, § 184. 

The bills of exception, taken by the counsel for the defendant, to the decision 
of the district court, refusing to receive the depositions of witnesses to establish 
the matters set up as a defence in the defendants answer, cannot therefore be 
sustained ; the court having decided in conformity with the law, in excluding 
such testimony: It appears that the judge, on the trial of the cause, would 
not permit a certain letter from the plaintiff to the defendant, dated the 13th 
of March, 1842, to be read to the jury. The letter does not of itself appear 
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to be connected with, or to speak of the sale of the land and slaves, which isthe Rasatpson 
subject of this controversy, nor wus it attempted to establish any such con- on 


nection by legal evidence. We therefore consider the decision of the judge 
correct. 

The counsel for the defendant requested the court to charge the jury: 
that, as the testimony in relation to the possession of defendant, had been 
received, and the plaintiff's bill of exceptions to its reception taken, and no 
motion made by plaintiffs counsel, or order of court to strike it out, that, not- 
withstanding the charge of the court, not to regard the testimony so received; 
that the jury had a perfect right to examine said testimony and to weigh its 
contents and to decide upon it with the balance of the evidence, should they 
think proper to differ with the eourt in opinion on that subject. 

If there had been any thing before the jury, which, taken in connection with 
the possession, would have been a legal defence to the plaintiff’s action, the 
judge ought so to have presented the matter to the jury; but the possession of 
itself presenting no obstacle to the plaintiffs recovery, under the act of sale 
from the defendant, the jury were bound so to have considered it, and not to 
regard the testimony establishing it. 

The judgment of the district court in the principal cause is therefore affirmed. 
That which maintains the sequestration of the slaves and crop is reversed, 
and said sequestration set aside, with the costs thereof, the appellee paying the 
costs of this appeal. 





Atrrep J. Lowry, Curator, vr» James Erwin. 


Where a curator sues to set aside sales made by judicial authority, upon the ground of 
collusion and fraud in the sales, he ought to allege that the creditors have been injured 
by the sales; and if there be but one heir, and that one an universal legatee, who was 
also executor, who must have been a party to the collusion and fraud, and the estate not 
alleged to be insolvent, these circumstances will have great weight with the court in 
maintaining the validity of the sales. 


PPEAL from the District Court of Madison. Curry, J. 


Stacy and Sparrow, for plaintiff, contended : It is said by defendant, that there 
is no sufficient allegation of fraud and collusion in plaintiff’s petition. The lan- 
guage of the petition is, ‘that one James Erwin, who resides in the city of 
New Orleans, in this State, illegally, and by fraud and collusion, &c., took pos- 
session, &c. These are certainly not the averments which a lawyer would 
make in an ordinary petitory action. The law does not require any such aver- 
ments. It is certainly too late now for defendant to say, the allegations of fraud 
are not sufficient. On the trial in the lower court evidence was offered and 
received in support of the allegations of fraud and collusion. Indeed, it was to 
that point most of the parol testimony was directed. It was then understood 
that was one of ‘the issues in the case, by the parties and by the district court. 
The Supreme Court took the same view of it. The court says: ** We have 
stated the facts of the case fully; and from them we have strong grounds to 
believe that there was collusion between the parties to the sale, under which 
the defendant claims. 

This much of the opinion of the Supreme Court of the State, stands unchangd, 
unreversed: the Supreme Court of the United States declaring, that it only 
passed upon the question of the jurisdiction of the Circuit Court and the formali- 
ties of the sale, Ke. 

The United States Supreme Court, in the closing sentence of this opinion 
in the case, (no doubt from entertaining the same views of the fraud and 
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collusion as the Supreme Court of the State,) seems to contemplate that the 
court would take the action we desire. 

But apart from this, it is shown that since the defendant took his writ of 
error, he has executed the judgment of the Supreme Court of the State; that 
he has acquiesced in that decree, and has received from the curator $436 55, 
the balance due him upon a settlement of the price paid and the revenues 
received by him. 

The matter is not before this court in a situation to enable your Honors to 
secure us the return of this money; and if it is not done, the defendant takes 
the benefit of two adverse decisions. By the judgment of the United States 
Court he gets the property, (640 acres of land: 400 cleared, and 56 slaves,) for 
$16.000, and all the revenues thereof since the sale; and by the decree of the 
Supreme Court of this State, he gets $436 55 besides. 


W. Dunbar and I. Thomas contended, for defendant: The Supreme Court 
of the United States has disposed finally of the question of title, except so far 
as its validity may be questioned by the pleadings on other grounds than those 
arising undef the proceedings by order of seizure and sale. 

There are none other. The general expressions of fraud and collusion, in 
the manner used in the petition, apply to the possession, and not to the title. 
But if to the latter, were insufficient to put the defendant on proof; no specific 
fraud being alleged. or name given, with whom there could have been collusion. 

The title settled in favor of the defendant, all the other questions of payment, 
improvements, and fruits and revenues follow in the wake, as a necessary con- 
sequence. 

. The pleadings do not raise a question of fraud and collusion affecting the 
defendant's title. The words used that he “illegally, and by fraud and collusion, 
took possession,”’ have reference to the possession alone; and were thrown in to 
prejudice the mind of the court, and not as constituting the cause of action; 
and are too general and indefinite to put the defendant on his defence. The 
charge in the petition would be insufficient to put the defendant on his defence 
in chancery Rules 27, 40. 1 Howard, 47, 53. 

II. If the pleadings are held to have raised an issue of fraud affecting the 
defendant’s title, it was competent for the Supreme Court of the United States 
to decide it; and it must be held to have done so, in decreeing ‘‘the force and 
effect of the legal proceeding” in his favor. 

III. The other matters, ‘‘if there be any,” to which the court had reference in 
remanding the case, and of which it could not take cognisance, were the questions 
of payment, improvements, fruits and revenues and that part of the decree 
which withheld a writ of possession until the balance found in favor of the 
defendant had been paid or deposited. 

IV. If the pleadings raised an issue of fraud, and that issue has not been 
decided, there is no evidence in the record to sustain it; and the case will not 
now, after nearly ten years of litigation, be remanded, to enable the plaintiff to 
fish for it. 


The judgment of the court was pronounced by 

Eustis, C. J. On the 6th August, 1841, Alfred J. Lowry, curator of the 
succession of Alex. McNeil/, deceased, filed a petition in the late court of the 
ninth district sitting for the parish of Madison, in which he claims, as belonging 
to the succession, a certain plantation situated in said parish, together with certain 
slaves employed thereon, being forty-four in number. He alleges that since the 
death of the said McNeill, James Erwin illegally, and by fraud and collusion, 
and, without any legal title thereto, took possession of all said property and 
retained possession of the same. The object of the suit is to recover the above 
described property with the fruits and revenues thereon. 

This case was at issue in May, 1842, and was tried in the district court in 
December, 1842; the judgment of the district court was in favor of the plaintiff. 
On an appeal taken from this judgment to the Supreme Court, the following 
decree was rendered by the late Supreme Court in 1843: “* The judgment of 
the district court, so far as it decrees to the plaintiff the right to, and possession 
of the plantation and slaves described in the petition, is affirmed; also as to the 
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non-suit in relation to the slaves Kitty Dixon and her children, and Little Henry 
or Henry Lee, and as to the fruits and revenues, and their application to the price 
and interest said to have been paid by the defendant; but as relates to the judg- 
ment of $436 55 with interest, as stated therein, against the succession of Aler- 
ander McNeill, deceased, the same is annulled and reversed; and we do order 
and decree, that no writ of possession issue in this case to put the plaintiff in 
possession of the plantation and slaves, until he pay the defendant, or deposite in 
the hands of the sheriff of the parish, to the credit of the defendant, the sum 
of $436 55, with interest thereon, at the rate of five per cent per annum, from 
the 18th day of March, in the year 1843, until the day of payment, or deposit: 
the appellee paying the costs of the appeal.” 

A writ of error on this judgment was sued out by the defendant to the 
Supreme Court of the United States, on which, in 1849, the following judg- 
meut was rendered: ‘‘This case came on to be heard on the transcript of the 
record from the Supreme Court of the Western District of Louisiana, and was 
argued by counsel. On consideration whereof, it is now here ordered and 
adjudged by this court, that the judgment of the said Supreme Court in this 
cause be, and the same is hereby reversed, with costs; and that this cause be and 
the same is hereby remanded to the said Supreme Court, with directions to pro- 
ceed therein in conformity to the opinion of this court.”’ 

The defendant Erwin claimed the plantation and slaves by virtue of a purchase 
made by him on the 6th July, 1840, at a public sale made by the Marshal of the 
United States, under process from the Circuit Court of the United States for the 
Eastern District of Louisiana. The district court, by its judgment, annulled the 
sale on two distinct grounds, to wit, the want of jurisdiction in the Circuit Court 
of the United States, and a deficiency in the notice of seizure. The Supreme 
Court of the State of Louisiana affirmed this portion of the judgment of the 
district court. The decree of the Supreme Court of the United States, in revers- 
ing the judgment of the Supreme Court, has closed the case against the plain- 
tiff, so far as the court of the United States had exercised jurisdiction by virtue 
of the writ of error, to wit, as to the validity of the defendant's title to the land 
and slaves which he acquired under the proceedings from the Circuit Court of 
the United States. That portion of the decree which remands the cause for 
further proceedings, brings up before this court the questions not covered by the 
decree, in which the Supreme Court of the United States did not assume to act. 

The question concerning the fraud and collusion charged in the petition, is, 
therefore, by the reversal of the entire judgment of the Supreme Court, an open 
one for our decision. 

The Supreme Court of the State in relation to this subject, uses the following 
language: ‘* We have stated the facts of the case fully, and from them we have 
strong grounds to believe, that there was collusion between the parties to the 
sale, under which the defendant claims.” 

The opinion of the court contains so full an exposition of the facts and evidence, 
that we deem a reference to the report of the case all that is necessary. See 
the case of Lowry v. Erwin, 6 R. R. 192 to 216. The report of the Supreme 
Court of the United States is equally full in this respect. See 7 Howard, 185. 

On a deliberale consideration of the whole evidence, we have come to the 
conclusion that the fraud and collusion charged in the petition was not proved, 
and that we should not be justified in setting aside the sale on that ground. 

An application has been made to send the case back for the purpose of enabling 
the plaintiff to exhibit further evidence. The parties have had full opportuni- 
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ties for the exhibition of their testimony. The plaintiff has thought it for his 
interest to leave to conjecture what ought to have been established by evidence; 
his allegations were of the most indefinite and general character, and are not 
such as ought to form a basis of judicial proceedings in actions which have for 
their object, however that object may be disguised, to set aside or annul sales 
made on the authority of courts of justice. 

The plaintiff’s petition does not allege that the creditors of the succession have 
been defrauded, or are to be injured by the sale to Erwin; it merely alleges that 
he, by fraud and collusion, took, without any legal title, possession of the pro- 
perty. In what did the fraud consist? and with whom was the collusion? It 
is a matter which has great weight with us, that the only person with whom 
there could be any collusion was Hector McNeill, the executor, who was the 
universal legatee of the deceased, and he who had the greatest interest in pro- 
tecting the interests of the succession, which has not been shown to have been 
insolvent. On the contrary, as far as we can judge from the documents before 
us, no creditor can be injured by the sale which the plaintiff attempts virtually 
to set aside. - 

It is said that since the defendant took out his writ of error, he has acquiesced 
in the judgment of the Supreme Court, by having received from the plaintiff, 
through the sheriff, the sum of $436 55, due said Erwin by said judgment. 
This matter was brought before the Supreme Court of the United States, as may 
be’ seen by a report of the case. That court determined that the receipt of the 
money by the plaintiff did not defeat the writ of error. We are relieved from 
the necessity of examining the consequences of the receipt of this money by 
Erwin, so far as it relates to the appeal as it now stands before this court, exclu- 
sively of matters in which the United States Court has not had cognisance ; 
inasmuch as we have no evidence of the fact of the receipt of the money. 

The transcript of appeal from the Supreme Court of the United States was 
filed 7th June, 1849, and abundant time has been afforded for any proofs on 
which the action of this court could be based; it would be a precedent inadmis- 
sible in practice to allow any further delay. The case has been nearly nine 
years pending, and must be closed. 

The judgment of the district court is therefore reversed, and judgment ren- 
dered for the defendant, with costs in both courts. 





Succession or Bensamin Story. 


Partitions between minors to be valid must be made in conformity to the order of court, and 
in the manner advised by the family meeting. 

The heir who purchases property at a succession sale, has a right to keep it as a portion of 
the share coming to that heir; and it is legal in effecting a subsequent partition, to form 
a lot for that heir in which the indebtedness is included. C. C. 1265. 

In effecting partitions the law forbids the cantling of tenements, where it can be avoided. 
C. C. 1287. 

There is no exception to the rule, that in effecting a partition where there are more than 
one minor interested, and all represented by the same tutor, a special tutor must be 
appointed for each minor. C. C. 1291. 

A judge in ordering & partition, before referring the parties to a notary, should regulate it 
in the manner which shall appear to him most convenient and most advantageous to the 
interests of the co-heirs. C. ©. 1259. 
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The rule to be deduced, from the conflicting articles of the code for conducting partitions, is, Succrsst10N oF 
that the lots should be drawn, so far as it is practicable, without depriving any of the = 5*?*¥- 
heirs of their legal rights, or affecting injariously the value of the property. 


PPEAL from the Fourth District Court of New Orleans. Strawbridge, J. 


Benjamin and Micou, for appellees, contended: ist. A tutor can com- 
promise respecting the rights of the minor, if authorised by the judge on the 
advice of a family meeting. C. C. 348. 2d. Heirs of age may make partition 
as they please. The article 1289 C. C., requiring lots to be drawn for by the 
heirs, is intended to secure the rights of minors. An agreement that the tutor 
of a minor shall choose a share before any of the heirs of age, if authorised 
by the judge and a family meeting, is for the advantage of the minor. Rights 
are thereby secured to him superior to those provided by law. It would bea 
perversion of the spirit of the law to interpret a provision made for the minor’s 

rotection, in such a manner as to put the minor in duriori casu. 3. The 
ench code contains articles similar to those in our code. Code Napoleon, 
arts. 466, 834. The interpretation of these articles by the French courts and 
jurists is the same as that for which we contend. Vaudreuil v. Sallonier 
Tamnay, 15 Sirey, 1,404. 12 Dalloz, Jurisprudence Générale, 509. 4 Toullier, 
No. 428. Vazeille, Successions, art. 834, No. 2, vol. 1, p. 305. Pousol Suc- 
cessions, art. 834, No. 3. Chabot Successions, vol. 3, p. 155. 


L. Peirce for appellants, contended : The estate consists of many and valuable 
properties ; it is of importance to all the heirs that the title to them should be 
indisputable. In making the partition, it was desired by the tutrix of the three 
minor heirs that she should make choice of their lots, and that they should 
hold such in common, that is, that there should be but partial partition. The 
object to be obtained was a final partition, and it was doubted by the major 
heirs that this could be effected under our laws. 

It was, however, represented by the very able and experienced counsel of 
the minors, that it was in the power of the tutor, with the advice of counsel, to 
make a compromise or transaction; and as there was a claim for various sums 
of money urged by the minors against one of the major heirs, which, though 
dismissed by the inferior court, was subject to an appeal, that in consideration 
of abandonment of all claims against him, the family meeting could so authorise 
the allotment as to make the partition final. It is certainly of advantage that 
this allotment should be allowed, and there is an authority in the reports of the 
court of cassation of the year 1815 that would seem to support it; but, as the 
questiog is something new in Louisiana, and appears also to be very rare in France, 
no other authority having been directly in point, it is respectfully submitted to the 
court, on the part of the opponents, that by article 1246, Civil Code, it is enacted, 
that if there be among the heirs, minors, or persons interdicted, the partition 
shall be made judicially and in the form hereafter prescribed. 


That article 1259 says, That the judge who decides on a suit for partition, 
and the mode of effecting it, has a right to regulate this mode, as may appear 
to him most convenient, and most advantageous for the general interest of the 7 
co-heirs, in conformity, nevertheless, with the following provisions, &c., one of 
which, to be found in article 1286, is as follows: ** When the deductions have 
been made, and those to whom the collations were due have received them, 
the notary divides what remains into as many equal lots as there are heirs, or 
roots entitled to a share.” 

1289. The lots are formed by experts, chosen for that purpose, and sworn 
by the notary charged with the partition, and are afterwards drawn for by the 
co-heirs. 

1291. If there are several heirs having opposite interests in the partition, and 
who have the same tutor, there shall be appointed to each of them a special 
tutor, whose functions shall cease, as soon as the partition has terminated. 


1294. Partitions made agreeably to the above rules by tutors or curators of 
minors are definitive, but they are only provisional, if the rules have not been 
observed. 

1295. When the partition is only provisional, minors, &c., may, if they find 
themselves injured thereby, demand that another be made. A minor may 
institute this action, even before he attains the age of majority. 
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1300. The. form in which the notary is directed to make the partition, is not 
a matter of such strict law that nullity results from the act, in case of this 
officer making any change in the form ; provided that all the provisions of the 
law relatiag to the formation of the accounts between the parties, the deductions, 
the composition of the mass of the succession, the appointment and oath of 
experts, the making and drawing of lots, have been observed in the partition. 


These authorities are very stringent in terms, and as there is but little said 
in our law upon the powers and authority of family meetings, we must leave 
the matter to the discretion of the court, if they can exercise legal discretion 
where the law is so positive. 

The opponents find but one article that we think may authorise a decision 
against them, for they are desirous of an approbation of all that has been done : 
it is in article 1441, “but after the partition, or the act operating the same 
effect, the action of rescision can no longer be admitted against a compromise 
made to put an end to disputes arising in consequence of the first act, although 
there should be no suit commenced on the subject. 


The judgment of the court (Slidell, J. dissenting) was pronounced by 

Rost, J. This is an appeal from a decree homologating the partition of the 
succession of the late Benjamin Story. It was made in conformity with a 
transaction entered into between the heirs, by the authorization of the judge 
given on the advice of a family meeting of the minors. 

Henry Story, one of the heirs, being indebted to the succession in a sum 
exceeding his hereditary rights, elected to collate by taking less, and become a 
debtor of the succession for the difference ; five lots of equal value were formed 
out of the remainder of the succession by experts duly appointed and sworn: the 
tutrix of the three minor heirs selected three of these lots, with the under- 
standing that they were to remain in common between them. Mrs. Mackie, 
another of the heirs, who had purchased a large amount of property of the 
succession ; took the lot in which the claim against her was included, and Sidney 
Story, the other heir, received the remaining lot. The partition was homolo- 
gated as made, and Sidney and Henry have appealed. 

The appellants allege, that under article 1289, C. C., the lots made by the 
experts should have been drawn by the heirs. That under article 1291, C. C., 
when there are minor heirs, having adverse interests in a partition, who have 
the same tutor, special tutors must be appointed to them, whose functions 
cease as soon as the partition is terminated. They urge that neither of these 
formalities have been fulfilled; and that under article 1300 ot the code, the 
partition is illegal, and void, by reason of these omissions. 

It has been attempted, in this case, to evade the formalities required in 
judicial proceedings to which minors are parties, by resorting to a transaction 
between the heirs, under article 348 of the code; and in support of this mode 
of proceeding, the appellees rely on the case of Vaudreuil v. Sallonier Tamnay, 
15 Sirey, lst part, 204, decided by the court of cassation, under dispositions of 
law similar to ours. If we were otherwise disposed to recognise the authority 
of that case, the appellee could not claim the benefit of it, because the partition 
has not been made in the manner advised by the family meeting, and autho- 
rised by the court. 

‘«‘ The tutrix was authorised to make choice for the minors out of the effects 
of the succession, to the amount coming to them according to the appraisement 
in the inventory, and to select the same in an undivided mass for their com- 
mon benefit. She had the right to take all the best property of the succession.” 


We are bound to presume, that all the lots formed were composed of equal 
portions of the various kinds of property found in the succession, and on that _ 
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hypothesis the lots selected for the minors could not have been exclusively Succession oF 
composed of the most desirable property. a 

The case of Vaudreuil is not at all analagous to the present; it involved the 
settlement and partition of several direct and collateral successions, and the 
separate enjoyment by the heirs, of some of those successions, and of portions 
of others: rents due those successions had been reimbursed in depreciated 
paper money ; the heirs had moreover, a great number of litigious claims against 
each other. The settlement of their accounts, and the formation of lots in the 
manner prescribed for judicial partitions, if at all practicable, would have led 
to endless litigation, and have been ruinous tothem. Some of the heirs besides 
were in possession of separate portions of the property to be divided; the report 
of the case does not inform us under what title they possessed. They may 
have had the right of retaining the property asa portion of their shares, and 
in that case the drawing of lots may not have been practicable without a cant- 
ling of the tenements, which the law forbids. C.C. 1287. 

No such difficulties were presented by this case. There was but one 
succession to divide: one of the heirs had received his share; another heir, 
Mrs. Mackie, had purchased property of the succession, which, under article 
1265 C. C., she had the right to keep asa portion of her share; and it was 
legal and proper to form a lot for her, in which her indebtedness to the succession 
was included. The other four heirs owed nothing to the succession; their 
rights and chances were, in all respect equal, and no motive can be assigned 
for not drawing their lots. So far as there were differences between the heirs, 
as to their respective claims, the transaction entered into was proper, and is 
binding upon them; but, there was no question between them as to the mode 
of selecting the lots of the minors, or the manner in which they should be 
represented in the partition, and, consequently, no ground for a compromise on 
those subjects; the course adopted by the tutrix was unasked, uncalledfor, 
and injurious to all parties. It subjected the minors to the vexation, delay, and 
expense of a second partition among themselves, and the heirs of age to war- 
ranties under that partition to which they could not be parties. 

The warranty which the heirs are to give each other in final partitions, makes 
it necessary that the share of each should be determined and fixed contradic- 
torily with the others, and, accordingly, the rule is, that a partition made by roots, 
is not definitive, unless the share coming to each root, has been sub-divided 
among the parties to whom it has descended. 

There is no exception to the rule, which, in a case like this, requires a special 
tutor to be appointed to each of the minors ; the common tutor cannot represent 
| even one of them, unless he is especially authorised to doso. The mixing up 
of the shares of the three minors, after going through all the formalities and 

expenses of a partition, is an unheard of proceeding; the partition as made 

does not preclude the necessity of another; in the case of Vaudreuil, there 
was but one minor, and her tutrix had the undoubted right to represent her. 

Henry Story was paid in full; under article 1265 of the code, Mrs. Mackie 

. . Was entitled to take her indebtedness to the succession, in part payment of her 
t share, and as there was not a sufficient amount of money to give to each of her 
co-heirs a like sum, there was but two ways of determining her share: either 
the other heirs were each to reteive in property a sum equal to her indebtedness, 
il and the remainder of the property of the succession was to be formed into five 
S. lots and drawn, or one was to receive by attribution a lot of which her 
indebtedness should form a part, and the remaining lots were to be drawn 








212 


Srory. 








SUPREME COURT OF LOUISIANA, 
Suconssiox OF among the other heirs. Either mode complies, as far as practicable, with the 


law ; but, as a general rule, the second mode is to be preferred, as less liable to 
be attended with a cantling of the tenements. 

The rule to be deduced from the conflicting articles of the code on this subject 
is, that lots should be drawn when it is practicable, and as far as it is practicable 
to do so, without depriving any of the heirs of their legal fights, or affecting 
injuriously the value of the property, or the separate shares of the heirs. For 
instance, a father leaves four children, and bequeaths to one of them the dispos- 
able portion of one-third, he is entitled to one-half of the succession, and each 
of the other heirs to one-sixth; if it consists of property which can be conve- 
niently divided into six lots, it must be so divided, and the preferred heir will 
draw three of them. 38 Sirey (I. 216.) 

If six lots cannot be formed without injury to the property, or if the preferred 
heir should have a manifest interest that the property composing his share 
should be contiguous, and it can be so given to him, without injury to the others, 
one-half of the property of the succession is to be formed into a lot, in the 
manner that lots are formed, and adjudged to him by attribution, and the other 
half is to be divided into three lots, which the other heirs will draw. The 
mode of making partitions varies with the facts of each case ; and before referring 
the parties to the notary, the judge having cognizance of the succession, should 
regulate it, in the manner which shall appear to him most convenient and most 
advantageous for the general interest of the co-heirs, in conformity with the 
principles recognised in this opinion. He is expressly authorized to do so by 
article 1259 C. C. 

For the reasons assigned, it is ordered, that the judgment homologating the 
partition in this case be reversed, and the partition set aside. It is further ordered, 
that the case be remanded for further proceedings, with directions to the district 
judge to cause to be appointed and sworn, a special tutor for each of the three 
minor heirs of the late Benjamin Story, and to refer the parties to Hilary 
Breton Cenas, notary public, to proceed in the partition of the succession, 
with directions to him to cause the experts he shall appoint to form and assign 
to Mrs. Mackie, a lot equal in value to her share, and of which her indebted- 
ness to the succession shall form a part; and to form with the remainder of 
the property four equal lots, which shall be drawn by the four remaining heirs. 
It is further ordered, that the share of Henry C. Story be compensated with 
an equal amount of his indebtedness to the succession. It is further ordered, 
that the partition be made on the basis of the compromise, entered into between 
the heirs, so far as it is not inconsistent with the decree. [t is further ordered, 
that the costs of this appeal be paid by the appellees. 





Heven Barset v. Evoisz Lanetors and Husband. 


Under the Code of 1808, where the right to acquire property existed before a marriage 
although it may not have been acquired until after, the property does not enter into the 
community. But if paid for out of community funds, the price must be re-imbursed to the 
community. O.C.C. p. 336, art. 64. 
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Under the Code of 1808, where the husband had a right to enter a back concession of land 
before his marriage, but did not do so until after, the land belongs to his individual estate 
and does not enter the community. 


A PPEAL from the District Court of Iberville, Burk, J. J. J. Berry, for the 


plaintiff, contended: The land was purchased during the marriage, and is, 
consequently, a part of the community, unless the case forms an exception 
to the rule governing purchases made by either of the spouses during the 
existence of the marriage. The articles 2314 and 2371 of the Civil Code, and 
arts. 14, p. 324, and 64, p. 36, Old Code, declare what property shall enter into 
the community. Art. 2314 C. C. and art. 14 O. C. lays down in general terms 
that all property acquired during the marriage shall form part of the commu- 
nity, except in certain cases; and no mention is made in the exceptions stated, of 
any kind of property acquired in any manner by purchase as forming one of them. 
The language is positive, that all property acquired by either of the spouses, or 
by both, shall form a part of the community, except such as are therein excepted. 
In these exceptions we look in vain for property acquired by purchase. Article 
2371 C. C. and art. 64 O. C. states explicitly that all property purchased during 
the marriage, whether in the name of one or both of the spouses, shall enter 
into the community. The Supreme Court has decided repeatedly, that when 
there isa purchase of property, even with the paraphernal funds of the wife, 
the purchase shall be held community property, and she only has her legal remedy 
against her husband, for the restitution of her paraphernal monies. In Brown 
and Wife v. Cobb et al., 10 L. R. 181, the court sanctioned the doctrine, that 
in all cases where there is a real sale of property, and a purchase by one of the 
spouses, the purchase shall be considered community, though the one purchasing 
be interested in the property, and it be sold to effect a partition. There appears 
to be but three exceptions to the rule recognised in our law, that all purchases 
shall inure to the benefit of the community: 1st. When dotal property issold 
and the funds re-invested; for this there is a special provision made by law. 2d. 
When the wife retains the administration of her paraphernal property, and pur- 
chases with her own money. 3d. When there isa real giving in payment or 
exchange for obligations or goods of the wife. Stokes v. Shackleford et al., 12 
L. R.170. 1L. R. 522. 18 L. R.361. 19 L. R. 406. 

But this case does not fall under either of the foregoing exceptions. Here 
there was a real sale and a real purchase. There was not even a preéxisting 
imperfect title in the husband. The ownership of the front tract did not invest 
him with any species of title to the back concession, but simply the right to acquire 
a title, in preference to other persons, if he was in a situation and choose to avail 
himself of this right. This right did not even exist at the time the marriage 
gave existence to the community, but was created subsequent thereto. If he 
did not, or could not purchase the land, as he could have done, had he the ability 
or the will, he lost the right by not availing himself of it in the manner prescribed 
by law. Whether willingly or not, it matters not. He, perhaps, might have 
acquired the land [for the sake of argument] had he purchased with his own 
funds; but he chose to purchase with the funds of the community, and the 
benefit of that purchase must result to the benefit of the community. The 
presumption is, that he intended to purchase for the benefit of the community ; 
his right was exercised for the benefit of the community of which he was the 
head and master. Stacey v. Hammond. 

By our law, the husband is the head of the legal partnership, and is bound in 
law and conscience to administer it for the best interests of both parties. The 
wife, onthe contrary, has no control over it, or interest in its administration, until 
after its dissolution. This circumstance would seem to impose on the husband, 
more strenuously than in the case of an ordinary partnership, the obligation of 
exercising the powers in him vested, for the mutual benefit of both parties. 
Now, between men dealing as commercial partners or otherwise, neither law nor 
conscience would sanction the conduct of one who would abstract a portion of 
the common fund for the purpose of embarking it in a private speculation. If 
such an act were done, the law would declare the purchase to be for the mutual 
benefit of both parties, if the article bought were one in which the parties dealt ; 
if not, the other partner would have the option either to take his share in the 
speculation or not, as he might choose. Land is an object which the husband, as 
head of the community, may buy and sell for its benefit, and such a transaction 
would be perfectly legitimate. 
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In this case the land was not sold by the husband, as he certainly had the right 
to do, had he chose. But suppose he had done so, and realised a profit on the 
transaction, would he individually, or the community, be entitled to the profit? 
Is it just to allow one to use a common fund in trade for his individual benefit ? 
Suppose, for a moment, the land had been sold at a sacrifice; on whom would 
the loss have fallen? On the community, certainly; for the wife has no power 
to call the husband to account for his transactions as administrator of the com- 
munity. He may alienate, transfer, and even give away the property. "Tis 
true, he cannot transfer the real property by a gratuitous title, but he can convert 
it into money, and dispose of that as he pleases. If thé sole property of one of 
the spouses is improved, by the mutual industry or the funds of the community, 
such improvements and ameliorations as are made by such means, become com- 
munity property. C. C. arts. 2376 and 2377. Code of 1818, p. 336 and 338, arts. 
69 and 70. The back concession is an addition to the front tract, in the nature 
of an improvement or amelioration, and within the meaning of the law. So by 
the rule it must be considered as belonging to the community. 

The laws of Spain are the source from whence is derived our jurisprudence 
on the subject of the legal community, and as such, must be looked to for light 
in cases of doubtful interpretation. By the Spanish law, not only all property 
purchased during the marriage, but also the young of cattle, and slaves brought 
in marriage, were held to belong tothe community. Therule is, that all produce 
of the common industry and care was held in common; and the natural produce 
of these things was considered to proceed as much from the common industry 
and care - the wages of labor itself. 8 N.S.197. 11 R. R. 526, and autho- 
rities cited. 


Zenon Labauve and A. Talbot, for the defendant, contended: The land in 
dispute is not community property, because it was purchased by the deceased 
André Langlois, in his own right, as front owner of a tract of land brought into 
marriage. Stroud et al. v. Humble et al. 2d Ann. 930, and the authorities therein 
quoted. This is in accordance with Pothier, Traité de la Communauté, vol. 1, 
art. 157. He says: ‘Les acquets de chacun des conjoins par marriage, ne sont 
conquéts que lorsque le titre ou la cause de leur acquisition, n’a pas précédé le 
temps de leur communauté; sinon ils sont propres de communauté.” See also 
Toullier, vol. 12, art. 180. Let us then test this case by the rule laid down by 
Pothier, and ask where was, in whom rested, the title or cause of the acquisi- 
tion ?—(le titre du la cause de l’acquisition,) it was not in the plaintiff; it was not 
in the community; it was not in Langlois, as master and chief of the commu- 
nity; but it was in Langlois in his own right as owner, and on account of his 
front tract brought into marriage. 

Reverse the case, and suppose that the plaintiff brought into marriage the 
front tract, the purchase of the land in contest should have been made in her 
name, and it would have become her bien propre. 

To apply well the above rule of Pothier, it is only necessary to see and 
examine whether the purchase or acquisition, as prescribed in Louisiana Code, 
art. 2371, can be made indifferently and indistinctly, in the name of either of 
the two; if it can, the title or the cause of the acquisition would be in the 
community, but if it cannot, the title or cause of the acquisition would then be 
exclusively in one of the two, 

In the case before the court, it is clear that the plaintiff could not, under the 
law, purchase from the government any part, however small, of the land in 
= and that she cannot be benefitted by the purchase made by André Lan- 
glois. 

The judgment of the court was pronounced by 

Surpext, J. This is a petitory action instituted to recover the one undivided 
half of a certain tract of land, which was purchased by the plaintiff’s husband 
from the United States during their marriage, and the existence of the commu- 
nity of acquests, which was its consequence. The facts were all admitted in 
the court below; and the sole question presented is one of law. Does the land 


in dispute belong to the community, or is it the separate property of the heir of 
the deceased husband ? 

The plaintiff and André Langlois intermarried in the year 1818. At the 
time of their marriage he owned and possessed a tract of land fronting on the 
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Bayou Plaqumine, under a title confirmed by the United States. In May, 1822, 
during the marriage, he purchased from the United States, by virtue of his right 
of preference as front proprietor,the double concession, or lands lying in the rear 
of his estate. 

By the act of 1811, every person in Louisiana who owned a tract of land 
bordering on a river, creek, bayou or water course, was entitled to a preference in 
becoming the purchaser of the vacant land adjacent to and back of his own tract 
to a depth of forty arpents. Three years were given to file applications under 
the provisions of the act. This law was revived and continued in force for two 
years by the act of 11th May, 1830, and again for eighteen months by the act of 
28th February, 1823. 

This legislation was founded upon a just respect for the usage which existed 
under the French and Spanish governments, of granting, on application of the 
proprietors of land fronting on a river or bayou, what was called a double conces- 
sion, or forty arpents in depth in the rear of the original concession. It was not 
so much a pure liberality on the part of the United States, as a just fulfilment 
of the reasonable expectation which the grantee under the ancient government 
had been encouraged to entertain, when he went forth to subdue the wilderness. 

Considered in this light, the reviving act of 1820 was a relief from the conse- 
quences of an omission to exercise a right existing under the act of 1811, which 
right, although it derived its legal efficacy from that act, had its earlier moral 
source in the ancient usages of the former government. 

For the purposes, therefore, of our present enquiry, the cause of André 
Langlois’ being entitled to acquire the back concessions, must be considered as 
originating before his marriage. 

The plaintiff relies upon a strict and liberal interpretation of an article of the 
Code of 1808, which was in force when Langlois purchased the land in dispute 
from the United States. It is found in the section which treats of the partner- 
ship or community of acquets or gains. ‘This partnership or community con- 
sists of the profits of all the effects of which the husband has the administration 
and enjoyment; of the produce of the reciprocal labor and industry of both hus- 
band and wife; and of the estates which they may acquire during the marriage, 
either by donations made jointly to them both, or by purchase, or in any other 
similar way, even though the purchase be only in the name of one of the two, 
and not of both, because in that case the period of time when the purchase was 
made is alone attended to, and not the person who made the purchase.” Code 
of 1808, p. 336, art. 64. 

Although no case expressly in point has been cited by counsel on either side, 
we are of opinion that a recurrence to principles and analogy afford a satisfactory 
solution of the present question. 

Pothier, in his Treatise on Community, lays down the following rule: Les 
acquéts de chacun des conjoints par marriage ne sont conquéts que lorsque le 
titre ou la cause de leur acquisition n’a pas précédé le tems de leur commu- 
nauté ; sinon ils sont propres de la communauté. § 151.* He gives numerous 
examples in illustration of this rule. A person, says he, who died before my 
marriage, has left me by will an estate, upon a condition which is not accom- 
plished until after my marriage. The estate is my separate property because 





* The word propre is not used here in its ordinary sense. Pothier explains this in § 105. 
On appelle propre tout ce qui n’est pas communs, toutce qui n’est pas entré en commu- 
nauté; un héritage est propre de communauté, lorsqa’il appartient a l'un des conjoints sans 
faire partie des biens de la communauté qu'il a avec |’autre conjoint. 
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the will is my title, and it preceded the marriage. So where I have bought an 
estate before marriage, at a sum below the half of its just value, and after mar- 
riage I give validity to the sale by paying my vendor the residue of the just price, 
the estate is my separate property. Car ce n’est pas le paiement que j’ai fait du 
supplément du juste prix, qui est mon titre d'acquisition ; c’est la vente qui m'a 
été faite avant mon mariage. ‘Toullier in treating of the same subject observes: 
Sous empire du code, la propriété est transferrée par le contrat de vente 
(1583); mais la promesse de vente vaut vente, dit l'art 1589, c’est a dire que la 
promesse de vente oblige précisement celui qui |’a faite de passer le contrat de 
vente. Cependant la promesse de vente ne transfére point la propriété, comme 
le contrat. Ainsi, celui a qui a été faite la promesse, n’est point propriétaire avant 
le contrat; mais, comme son titre, pour contraindre le promettant a lui passer le 
contrat est antérieur au mariage, heritage n’entrera point en communauté, 
sauf recompense. Toullier, vol. 12,§ 180. Pothier gives another illustration 
in the case of a sale avec faculté de réméré. Pur la méme raison, si le parent 
a qui j’ai succédé, avait vendu un héritage avec faculté de réméré, et que depuis 
sa mort j'ai, en qualité de son héritiér, exercé le réméré, je suis censé avoir cet 
héritage a titre de succession de mon parent; quoique je n’aie pas trouvé rhéri- 
tage méme dans la succession, il suffit que j’y aie trouvé le droit de reméré qui 
s’est realisé dans cet héritage que j’ai réméré ; cet héritage n’est donc propre, et 
en matiére de succession, et propre de communauté, sauf la recompense que je 
dois a la communauté de la somme que j’en ai tirée pourexercer le reméré. 
Pothier, Communauté, § 116. 

The doctrine is a deduction from the maxim, is qui actionem habit, ipsam 
rem habere videtur. 

Now, although the illustrations we have cited are not identical with the one at 
bar, they present a very strong analogy. It is true that the land was not pur- 
chased from the United States until after Langlois’ marriage. But the “cause” 
of the acquisitions may be fairly considered as having preceded the marriage. 
It was because he was the owner of the front land; an ownership acquired long 
before; that under the liberal legislation of Congress he was allowed a preference 
to enter, and that, tgo, at a low price, specific lands, which may perhaps have 
been worth much more. 

We, therefore, think the land so acquired was his separate property. The 
only right of the community was to a reimbursement of the money paid for it, 
if it was paid for out of the funds of the community. 

Judgment affirmed, with costs. 





Ouiver H. Courtney v. S. B. Perks. 


The respective rights of parties claiming land under the preémption law of Congress of 4th 
of September, 1841, must be determined by the register and receiver of the U. 8. land 
office, sabject to an appeal to the treasurer of the United States. ; 

The possession of a party under a certificate that he had filed proof of his right to preémption 
with the register and receiver of the U. 8. land office, is not sufficient to maintain the pos- 
sessory action against another person who holds a similar certificate of subsequent date, 
and who is in actual possession of the land. 
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PPEAL from the District Court of West Baton Rouge, Penn, J. 7. G. Courtyer 
vo 


and P. H. Morgan, for plaintiff. G. S. Lacey, for defendant. 

The judgment of the court was pronounced by 

Eustis, C. J. This is a possessory action, instituted by the plaintiff to recover 
from the defendant a portion of a quarter section of land situate in West Baton 
Rouge, upon which the defendant has intruded. The possessory right of the 
plaintiff is based upon the alleged possession since the 22d of May, 1843, under 
a certificate of the register of the land office of that date, certifying that the 
proofs of Oliver H. Courtney for his preémption right to the quarter section 
were duly filed and recorded in the land office. 

The defendant claims to hold possession under a certificate of the register of 
the land office under date of the 22d of January, 1848 ; that he, the defendant, 
has filed his declaration of intention to claim the quarter section as a preémption 
right under the provisions of the act of Congress of date September 4th, 1841, 
relating to preémption rights on the public lands. 

The case was submitted to a jury, who found a verdict for the defendant. 
The district judge, considering that the jury determined the case on the facts, 
under an appreciation of the credibility of the witnesses, refused to set aside 
the verdict, and gave judgment accordingly. The plaintiff has appealed. 

We are under the impression, that the respective rights of the plaintiff and 
the defendant to this land, under the act of Congress under which both claim, 
must be determined by the register and receiver of the land office, subject to an 
appeal to the secretary of the treasury of the United States. 5 U.S. Statutes 
at large, 456, § 11. Nor are we satisfied, that under the certificate alone under 
which the plaintiff holds, unaceompanied by any evidence of a compliance on 
his part with the act of Congress, he has such a right as owner, as will enable 
him to maintain a possessory action against the defendant, who is in possession 
under a recorded preémption claim received by the officer of the land office, 
for the same section of land. Code of Practice, 47. Milligan v. Hargrave, 
6 N.S. 342. Heirs of Henry v. Welsh, 4 L. R. 549. Primetv. Thibodeau, 
6 L. R. 12. Morancy v. Ford, 2d Ann. 299. 

Under this view of the case, we find additional reasons, besides those given by 
the district judge, for not disturbing the verdict of the jury against the plaintiff. 

The judgment appealed from is therefore affirmed, with costs. 





Tuomas Meptey & Co. v. J. WerTzvar. 


There is no other mode provided for the service of interrogatories upon a party not appearing 
in court by counsel, than the fictitious one of posting. If such service as is required on 
citations be relied upon, it must be shown that the service upon an absent party was made 
at the domicil of the absentee. 

In an ex parte proceeding wherein a jndgment by default is sought to be confirmed, a decision 
of the court in the first instance, rejecting the evidence because the interrogatories were 
not properly served upon the defendant, will be sustained. 


PPEAL from the District Court of East Baton Rouge, Burk, J. J. Brunot, 
ex parte, for plaintiff. The judgment of the court was pronounced by 
Supe, J. After judgment by default, the plaintiff proceeded to offer 
evidence for the purpose of obtaining final judgment. The sheriff’s return of 
service of interrogatories was as follows: ‘On the 20th December, 1848, I 
28 
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served a true copy of the within interrogatories on the defendant, by delivering 
the same to Mrs. Emmeline Wetzlar, wife of the defendant, in person, in this 
parish.” The art. 427 C. P. requires the interrogatories to be notified to the 
opposite party, in order that he may propound cross-interrogatories. No article 
of the code has been cited, designating how the actual service of interrogatories 
is to be made, where the party has not appeared by counsel. There is a pro- 
vision for fictitious service by posting, which is not shown nor relied upon in this 
case. The appellant’s counsel concedes the rule of service applicable here to be 
the same as is prescribed for citation in art. 201. Under that rule the return is 
defective ; for it does not show that the service was made upon the person 
named in the return, at the domicil of the defendant. State v. Johnson, 550; 
Bullard v. Lee, 14 L. R. 213. 

But it is said that the court could not raise the objection. In this view we 
do not concur. Here was an er parte trial upon default. The judge had no 
evidence before him, that a proper opportunity had been afforded to the defendant 
to propound cross-interrogatories. This is a right secured to the defendant, even 
where ‘he suffers judgment by default to go against him.” C. P. 427. Cross- 
examination is a means of testing the truthfulness of the witness, and also of 
calling his attention to matters which an honest witness might overlook if not 
cross-examined, and which might materially qualify or even neutralise his state- 
ments on the direct examination. We therefore think a district judge hasa right 
to refuse to act at an er parte hearing upon testimony thus obtained. Whether 
he is bound to refuse, it is not necessary now to decide. But we may observe, 
that the rule of the Roman law was very favorable to an absent party, and seems 
founded in wisdom and justice. Litigatoris absentia dei presentia repleatur. 
Cited by Donat, book 4, tit. 11, § 8. 

Judgment affirmed, with costs. 





MoNTGOMERY SLOAN v. J. MENARD. 


If the sheriff's return of personal service of citation upon the defendant be proved to be 
untrue, it is sufficient ground for sustaining an action of nullity against the judgment thus 
obtained. 

A public notice in the newspapers directing “ Any person having business with me during 
my absence will call on Mr. A. who is authorised to attend to my business during my 
absence,” does not authorise the agent to bring the principal into court as defendant, and a 
jadgment obtained by service of citation upon such agent may be annulled. The principal 
will not be considered as having acquiesced, even if he neglects to appeal after being noti- 
fied of the judgment, but may resort to the action of nullity. C. P. 608, 606, 604. 

The prescription of one year does not apply to an action of nullity of judgment founded upon 
the want of citation. C. P. 612, 613. 


PPEAL from the District Court of East Baton Rouge, Burk, J. J. M. 
Elam, for plaintiff. A.M. Dunn, for defendant. The judgment of the 
court was pronounced by 
Suivett, J. This is an action to annul several judgments obtained against 
the plaintiff by the New Orleans and Carrollton Railroad Company, whose 
assignee the defendant is. 
The grounds of nullity alleged in the petition are, that in one of the suits the 
return made by the sheriff of personal service was false; and that in the others 
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in which the citations were returned, served on ‘+ Samuel Skolfield, agent of 
Sloan,” the judgments are null, because Skolfield was not named as agent in 
the petition, nor was he in point of fact at the time the agent of Sloan for such 
& purpose. 

It clearly results from the evidence, that in the suit first mentioned the return 
was untrue, and that if any service was made, it was upon Skolfield. 

With regard to the other suits it is unnecessary to consider one of the grounds, 
to wit, the omission to name the agent in the petition. We will confine our 
enquiry to the authority of Skolfield to represent Sloan for the purposes of cita- 
tions, and the consequences of the absence of such authority, if such absence 
there was. 

The only proof of a constitution of agency is contained in an advertisement 
published by Sloan in a newspaper, and which is in these words: “ Any person 
having business with me during my absence from Baton Rouge, will call on Mr. 
Samuel Skolfield, who is authorised to attend to my business in my absence. 

August 14th, 1841. (Signed, ) M. Stoan. 

It is clear, that the agency evidenced by this advertisement was not sufficient 
to authorise him to bring his principal into court as a defendant, and subject him 
to a judgment and its legal consequences. Upon this point we do not deem it 
necessary to do more than to refer to the articles of the code upon the subject 
of mandate, and the cases of Barnes v. Profilet, ante p. 117; Fuselier v. Robin, 
4th Ann. 61. 

It is not improper to add, that in the petition in these suits Sloan is described 
as a resident of Baton Rouge. 

A copy of one of these judgments was served upon Sloan by the sheriff; and 
it is said from his silence during several years and not appealing, an acquiescence 
is to be inferred. Sloan could have attacked the judgments by appeal. But he 
had also his remedy by action of nullity. C. P. 608, 606, 604. The prescription 
of one year pleaded by the defendant is inapplicable to this case. C. P. 612, 
613. 

The verdict of the jury, and judgment thereon in favor of the defendant, were 
therefore erroneous. 

It is therefore decreed, that the judgment of the district court be reversed ; 
and it is further decreed, that the judgments in the petitions more particularly 
recited and rendered in the suits No. 3182, 3183, 3189, 3206 of the docket of 
the District Court in and for the parish of East Baton Rouge, be avoided and 
annulled, so far as they affect the said Montgomery Sloan; and that the said 
defendant Menard pay the costs of this suit in both courts. 





G. W. CuristineE v. B. D. CHaney. 


Where an endorser pays a note upon which judgment had been obtained against him, he 
acquires no greater right against prior parties to the note than the judgment creditor had ; 
and if they be discharged by prescription, he cannot recover of them. 

Suit against one endorser does not interrupt prescription with regard to other parties to 
the note. 


PPEAL from the District Court of East Feliciana, Stirling, J. G. S. 
Lacey and R. G. Brale, for plaintiff. Z. S. Lyons, for defendant. 
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The judgment of the court was pronounced by 

Suet, J. The defendant is sued upon a note payable ist February, 1839, 
made by Morgan to the order of Cook, and endorsed by the payee, the defendant, 
the plaintiff, and others. 1t was protested at maturity, and notice to the defen- 
dant mailed: the regularity of which notice has been discussed at bar. This we 
do not, however, consider, as the case is with the defendant on the plea of pre- 
scription. 

It appears from the evidence that, in December 1839, suit was brought upon 
the note by the Bank of Louisiana, then holder, against the maker Christine, 
and two other endorsers subsequent to the defendant; and in January, 1840, 
there was judgment for the plaintiff. In 1847, Christine paid the bank, and 
became the holder of the note. The defendant was cited in the present action 
in June, 1847. From the protest of the note, in 1839, down to June, 1847, 
there does not appear to have been any judicial or other resort to the defendant, 
nor is there evidence of any acknowledgment of liability by him during the 
interval. 

Actions on bills of exchange, notes payable to order or bearer are pre- 
scribed by five years, reckoning from the day when these engagements were 
payable. The prescription runs against minors and interdicted persons, and 
persons residing out of the State. C. C. art. 3505, 3506. How the plaintiff 
can resist the prescription claimed under these provisions we are unable to per- 
ceive. The action is against an endorser upon his endorsement nakedly, and 
unaided by any subsequent act or circumstance on the endorser’s part; and 
eight years had elapsed from the maturity of the note before he is attacked. 
The action is therefore prescribed. It is said the plaintiff's cause of action did 
not arise until 1847, when he paid the Bank of Louisiana; and until then, he 
having no right of action, could not act. But how did the matter stand at that 
date, as tothe holder to whom he paid. Clearly, the bank could not at that date 
have recovered against Chaney ; and the plaintiff, when he paid the bill, took the 
place of the holder. It is true, that an endorser who pays a bill is equitably 
considered as paying so much money forthe benefit of the prior endorser. And 
this equitable view of the relation of the parties was adopted to enable a sub- 
sequent endorser to recover from his prior endorser partial payments made on 
account of the bill or note still remaining in the hands of the holder, who is 
entitled to keep it, so as to have his recourse against all the parties, until he is 
fully paid. But how can the defendant be considered as having paid the bank a 
sum of money for Chaney, when at the time of payment Chaney had ceased to 
be liable to the bank ? 

The maxim contra non valentem would clearly be misapplied in this case. 
Christine, by paying the note when he was sued, or at any time within five years 
after its maturity, would have become the holder of the note, and could have 
acted against Chaney. He says his poverty prevented him; but this is not a 
legal excuse. 

Judgment affirmed, with costs. 





Forrest and Crocker v. CALDWELL and Hickey. 


Under article 2736 C. C. the proprietor has the right to cancel at pleasure the bargain he has 
made by paying the undertaker for the expense and labor already incurred, and such dam- 
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ages as the nature of the case may require. This authorises the allowance of the profits 
the undertaker might have made by completing the work. 


PPEAL from the District Court of East Baton Rouge, Burk, J. A. S. 
Herron, for plaintiffs. J. M. Brunot, for defendants. The judgment of 
the court was pronounced by 

Surpett, J. After consideration of the evidence in this cause, coupled with 
the verdict of the jury, we are of opinion, that the plaintiffs cannot be considered 
as having committed an active violation of the contract. It is true, there is reason 
to believe from the evidence, that the defendants expected the plaintiffs to begin 
the work a day earlier than they did. But there was no positive stipulation to 
that effect in the contract, and there is nothing in the evidence to create a doubt 
as to the ability of the plaintiffs to complete the work before the period stipulated 
in the contract for such completion, which was some weeks distant. The plain- 
tiffs told the defendants they would be ready to go to work the next day: and 
the evidence authorises us to believe they would have been so, and would have 
gone on with the work, if permitted to do so. Under all the circumstances, 
which were avery proper subject for the consideration of the jury, we think 
they were authorised to consider the plaintiffs as not in default, and that the 
defendants had no other authority for putting an end to the matter, than the 
arbitrary one which the law gives them in article 2736 of the Civil Code. It is 
in these words: ‘‘ The proprietor has a right to cancel at pleasure the bargain he 
has made, even in case the work has already been commenced, by paying the 
undertaker for the expense and labor already incurred, and such damages as the 
nature of the case may require.” 

This article is taken from the Napoleon Code, but with a change. In that 
code the measure of damages was fixed by the lawgivers. The proprietor, in 
case of an arbitrary rescission of the contract, was bound to pay the contractor his 
expenses, the value of all his work done, and all the profits which he could have 
made, if permitted to perform the contract, de toutes ses dépenses, de tous ses 
travaux, et de tout ce qu'il aurait pu gagner dans cette entrépise. The framers 
of our code seem to have favored the rule as laid down by Pothier, and preferred 
to leave the damages to the sound discretion of the tribunal rather than to estab- 
lish a positive and inflexible standard. But it is obvious that the rule given by 
our code is sufficiently broad to cover the loss of profits. 

The arbitrary power given to the proprietor to cancel the contract at pleasure, 
seems at first view anomalous and exhorbitant. But further reflection will show, 
that when properly guarded by a concomitant liability, it rests upon a sound 
policy. As suggested by the French commentators, the reason of the law is this: 
after making a contract, the proprietor may find that imperious considerations 
make it inexpedient to go on with it. Losses may have suddenly come upon 
him ; his fortunes may have become embarassed, and he may find that he cannot 
go on without exposing himself to the risk of not being able to pay the contractor; 
of making an investment unsuited to his means, or ruinous in its results. The 
law therefore, will not hold him to a specific performance, which may injure or 


ruin him. But at the same time the law extends the same equitable care to the con- - 


tractor, and subjects the right of arbitrary cancellation to the condition of indemni- 
fying him. Both parties are thus protected. See Pothier, Louage, No. 440. Trop- 
long, Louage, § 1023 et seq. We find in the Roman law an equitable protection 
given to the laborer, although, it seems, in a more guarded form than under the 
Napoleon Code. Cum per te non statisse proponas, quo minus localus operas 
Antonio Aquile solveret, si eodem anno mercedes ab alio non accepisti, fidem 
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ForRest contractus implevi «equum est. Cited by Donrat. book 1, tit. 4, sec. 9, par. 6, 
CatpweLt. which see. 





In the present case a witness, whose testimony was not excepted to, estimated 
the amount which would have been cleared by the plaintiffs, at $175. The price 
for doing the work was fixed by the contract at $675. There was no opposing 
or conflicting testimony as to the amount of damages. 

The jury went, we think, as far as they could legally go in this case; but we 
are not prepared to say, that they exceeded the large and equitable standard given 
by our code. It is proper, however, to add, that there is a circumstance which 
would have prevented us from disturbing this verdict, unless on conviction that 
it was excessive, was very clear. When one of the defendants ordered the plain- 
tiffs to stop, the order was accompanied, says one of the witnesses, with highly 
abusive language, unprovoked by any indecorous demeanor on the part of the 
plaintiffs. 

It is not improper also to observe that this contract for work was in the country, 
and the jury may have considered that it was not easy for the plaintiffs to get, 
among the planters, employment equally profitable. 

Judgment affirmed, with costs. 





. 


Joun Perkins v. Bank or LovIsIANA. 


Where the cashier of a bank grants an extension of time to the principal debtor, upon 
the payment of a portion of the debt, and thereby discharges a surety, the bank, having 
received the money and the benefits of the acts of the agent, will be considered as having 
ratified them. 

A debtor upon a twelve months’ bond, taken at a sheriff's sale, is not a judgment debtor. 

Recording a twelve months’ bond in the mortgage office does not create a judicial mortgage. 


PPEAL from the District Court of West Feliciana, Stirling, J. 


C. Ratliff, for the plaintiff, contended : The twelve months’ bond contained 

a mortgage and confession of judgment. This bond was not recorded in the 
mortgage book until the 15th of March, 1844. Before the recording of this 
bond and mortgage, there were many judgments recorded against Leake. 
Now, we contend, that the bank had no greater rights in the bond than Durell 
had ; and, by failing to have the bond recorded, which contained a mortgage, 
before other judgments was recorded against the principal debtor, that they 
could not subrogate Perkins, the security of Leake, to the liens and privileges 
of the original creditor, as it existed at the time of his entering into the obligation. 
See payment with subrogation, C. C. 2155, 2156, to 2158. Surety is discharged, 
when, by the act of the creditor, the subrogation to his rights, mortgages, and 
privileges can no longer be operated in favor of the surety. C. C. 3030, 3032. 
3d Ann. 255. 2d Ann. 427. 2d Ann.160. Pothieron Oblig.,744. 2d Ann. 
254. 2d Ann. 192. How can the bank subrogate Perkins to the rights and privi- 
leges on the mortgage retained on the land sold and described in the twelve 
months’ bond, when it was not recorded until 1844, long after numerous judgments 
had been recorded against the principal debtor; and long after the land had 
ne out of the principal debtor’s hands, and into the possession of A. Ledour 

Co., by virtue of a seizure and sale. 

The second point we make is, that the Bank of Louisiana, having taken in 
advance nine per cent interest on the bond from the principal debtor, for one 
year at a time, had thereby agreed and bound themselves to wait the twelve 
months, before they could sue. This they done repeatedly ; and by the prolon- 
gation of the time of payment granted to the principal debtor, without the 
consent of the surety, operates a discharge of the latter. C. C. 3032. 1st Ann. 
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428, 254, 162. Pothier on Oblightions 744. See the credits endorsed on the 
bond, signed N. C. Hall, cashier, and J. N. Maynard, cashier. But, the 
counsel for the bank contends, that this prolongation of the term of payment 
by the bank, and the taking of usurious interest for the same, was not authorized 
by the bank, and not binding on her. We will reply to this by saying, that 
the transfer from Neville Durell to the bank, was made, executed, and 
accepted by Mr. Hall, the bank cashier. The bank received the interest upon 
the bond in advance, at nine per cent. She is presumed to know what her 
agents do, when their transactions are in writing. She pocketed the money, 
acquiesced in this act repeatedly, and then credits the bond with the money so 
paid at this usurious rate of interest, and then sues out a fieri facias for the 
balance, and we think it is rather too late now for the bank to say the cashier 
was not authorised to extend the time of payment. She should have done s0 
within a reasonable time. But, if the bank has not sanctioned the acts of Mr. 
Hall and Maynard, why did she sue for the balance of the bond according to 
their mode of receiving payment? Why did she not calculate the interest 
according to the tenor of the bond, and give credit accordingly, and then issue 
a fi. fa. for the balance? No one can doubt the sanction of the bank to this 
transaction. It is well known to your honors, that the rules of the banks are 
to have semi-annual statements from all their branches, which keeps them 
informed of the acts of their agents, and they also send a special agent, once or 
twice a year to inspect their accounts, “&c., and this transaction could not 
have run on from 1836, to 1847, without the mother bank’s knowledge. It 
would be permitting the bank to practice a fraud upon the debtor, to take from 
him nine per cent interest on a bond calling for but five per cent. In consideration 
of the indulgence granted the debtor, deprive the surety of his legal remedy, 
and continue this process for more than ten years, and after the bank had 
pocketed nearly the whole amount of the original debt in this illegal interest, to 
come down upon the surety for the balance of the debt yet unpaid. This is 
precisely the case in this instance. Justice says, the bank must either sanction 
the whole of the acts of her cashiers, in this instance, or repudiatethem. Surely 
the court will not permit her to adopt such as seems to her interest, and reject 
the balance. Either this money was paid by Leake on the bond, for the purpose 
and in the manner stated by Hall and Maynard, the cashiers, or it was not 
paid at all, for that was the condition on which it was paid. Leake surely 
cannot be presumed to have paid the money on any other conditions than those 
expressed in writing, in the receipts on the bond. Then, if these conditions 
are binding on the bank, Perkins is discharged by the granting of time to the 
principal debtor, without his consent. If they are not binding, then no money 
has been paid by Leake, legally speaking, for a fraud has been practised upon 
him ; and so, prescription runs against the bond, as more than ten years has 
po so aaa the maturity of the bond, before the issuing of the execution 
enjoined. 

The judgment of the lower court was in favor of Perkins perpetuating the 
injunction, and we think it is sustained by the law and the evidence, and should 
not be disturbed. 


J. A. Patterson and Brewer and Collins, for defendant, contended: We 
know of no law requiring a twelve months’ bond to be recorded, or giving to 
such bond, when recorded, the force and effect of a mortgage, though, in all 
other respects, the bond is as fully operative against the parties as a final judg- 
ment. 

This bond was given to secure the payment of the price of property sold at 
judicial sale. In all judicial sales, after the adjudication has been made, the 
sheriff is required by law, to pass anact of sale to the purchaser of the property. 
C. P. 691, 692, 693, 694. This act of sale, not the bond, must be recorded. 
C. P. 695, 696, and the sheriff is required by law, to cause such record to be 
made before returning the act to the clerk of the court. (©. P. 696. After 
having been thus recorded, it is the duty of the sheriff to return the act of sale 
to the clerk, who is required to make a record of the same, C. P. 695, 
697. The plaintiff in injunction has taxed himself with the labor of showing 
that the bond was not recorded, but has neither alleged nor proved that the 
act of sale is in a like category. The allegations of the petitions for an injunction 
may be true; and yet the act of transfer may be recorded in the proper office, 
and proper book. From such a state of facts the presumption arises, that the 
sheriff performed his duty, and that all the requisitions of law have been 
complied with. Dunlap v. Sims, 2d Ann. 239. 
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SUPREME COURT OF LOUISIANA, 


Further than this, the burden of proof is on the plaintiff in injunction. He 
is claiming his release from an obligation déliberately entered into, and it is 
incumbent on him to prove such release. In any event, the defendant is not 

ired to prove that the act of transfer made by the sheriff has been recorded ; 
nodes having been made by the pleadings, rendering such proof necessary. 

plaintiff has merely alleged, that the bond was not recorded ; he has made 
no such allegation, in relation to the act of transfer. If, however, the court 
should be of opinion, that a twelve months’ bond is operative as a mortgage, and 
that the recording of such a bond would give it fcrce and effect against third 
persons, and should also be satisfied that the bond in this case has not been 
recorded, even then, we think that Perkins has not been released from liability. 
The holder of the bond might have been satisfied with the personal security ; 
and if Perkins, as surety, wished for any further rights of recourse against 
his principal than those possessed by the creditor, he had it in his power to 
obtain them by recording the bond. Again, the holder of the bond had no 
right given him by the bond to follow the mortgaged property into the hands 
of third persons. He could only acquire such a right by causing the bond to 
be recorded. Now, we are not cognisant of any law that requires the creditor 
to acquire rights for the benefit of the surety. If the surety should desire 
them, he must acquire them for himself. , 

The powers of a cashier are purely administrative, and, without a special 
authorisation, he has no power to release a debtor from liability to the bank. 
Union Bank v. Bayley, 10 R. R. 43; Commissioners of the Clinton and Port 
Hudson Railroad Company v. Kernan, 10 R. R., 174; re-hearing of same case, 
10 R. R. 176. In the latter case the court held, ‘that the release of a debtor 
is an act of ownership, which a cashier is not authorised to perform under his 
general administrative powers.”’ The cashier being without power to grant such 
release directly, he cannot do it indirectly, by prolonging the term of payment. 
If he is without power to grant such a release, a change in the nieans used 
will not render the act legal. But, admitting that time was granted to the 
principal on the bond, and that the act of the cashier was within the scope 
of his powers, yet the surety has not been released thereby. 

In the case of Bynum v. Jackson, 10 M. R. 424, the court held that “ the 
appellee,” a surety on a twelve months’ bond, was ‘liable as upon a final 
judgment.” An agreement with the principal debtor to grant an extension 
of time, will not affect the liability of a surety, if such agreement is made after 
the a of the parties has been fixed by a final judgment. Louisiana State 
Bank v. Haralson et al., 2d Ann. 456. Inthe case last cited, the court considered 
that the endorser was bound, notwithstanding an extension of time had been 
granted tothe principal debtor. The principles settled in that case are applicable 
to the one now before the court. In that case, the party was not discharged 
by the indulgence granted to the principal, because such indulgence was granted 
after the liability of the parties had been fixed by a final judgment. In this 
case, according to an authority already cited, (10 M. R. 424,) the obligors on the 
twelve months’ bond became liable, as on a final judgment. Their liability: then 
being the same as that of the defendants in the suit of the Louisiana State 
Bank v. Haralson et al., the defence, which could not avail the defendants in 
that suit, cannot avail the appellee in this. 

From the principles settled in the case of the Louisiana State Bank v. 
Haralson et al,, we think it fairly deducible, that if the judgment creditor had 
failed to acquire a right of following the property of his debtor into the hands 
of third persons, by neglecting to have his judgment recorded, and such failure 
had been set up by the defendants as a neglect that released them from liability 
on the judgment, the decision of the court would have overruled the defence. We 
recur, then, to the second point made in our brief, and applying these principles, 
contend, that the failure on the part of the creditor to record his bond, and 
thereby acquire the right of following the property of his debtor into the hands of 
third persons, is not such laches as will discharge the liability of the surety on 
the bond ; that liability being the same as if fixed by a final judgment. 


The judgment of the court was pronounced by 

Suet, J. Perkins was the surety of Durell, in a twelve months’ bond, 
executed by the latter, dated in 1835, and bearing five per cent interest, from 
date. This bond was soon afterwards transferred by the obligee to the Bank of 
Louisiana. When it matured, an extension of one year was given by the 
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cashier of the branch of the bank, upon payment of a part of the capital, of 
the interest accrued, and one year’s interest in advance on the balance, at nine 
per cent. Similar extensions were granted from time to time on similar terms, 
during a period of several years; and, at length, in 1847, the bank i 
execution for the balance of capital due on the bond, and interest from January, 
1847, until paid. No assent of the surety to the extension is proved. The 
surety contends that he has been discharged by these acts of the creditor. 
There was judgment in his favor in the court below. 

It is said, on the part of the bank, that the cashier had no authority to grant 
the indulgences, and thus impair the rights of the corporation. It is unnecessary 
to consider the question of original authority. The hank has received the 
amounts of principal, and nine per cent interest, paid from time to time, and 
given credit forthem. It has taken the benefit of the acts of the agent; and, 
in so doing has ratified them. 

It is said, that where there is a judgment against the surety, the giving 
time after such judgment to the principal does not discharge the surety. And, 
assuming this to be the rule, the bank next assumes that Perkins is a judgment 
debtor, beeause he is a debtor upon a twelve nronths’ bond. Whether the first 
proposition is correct, we need not enquire ; for the second is not, in our opinion, 
tenable. A debtor upon a twelve months’ bond is not a judgment debtor. It 
is true, that upon a twelve months’ bond the creditor may have execution 
against the purehaser and his surety ‘‘in the same manner as on a final judg- 
ment.” C. P.719. But the professions of a single quality of a judgment does 
not clothe the instrument with all the qualities of a judgment, and superinduce 
all the legal consequences which pertain to a judgment. For example, it 
could not be pretended that the recording of a twelve months’ bond in the 
mortgage office would create a judicial mortgage. 

Judgment affirmed, with costs. 





A. BonnaFe & Co. v. Jonn and E. M. Lane. 


The recordationof a decree rendering a foreign jadgment executory in the office of recorder 
of mortgages creates a judicial mortgage. C. C. 3289, 3294, 3314, 3330, 3331. C. P. 545. 

The object of registration is public notice, with reasonable certainty of the substantial parti- 
culars of the mortgage; and when this is done the purposes of the law are satisfied. It is 
not required that the judgment or mortgage should be recorded at full length in the mort- 
gage office. 

Where a judgment rendered in a common law State against two persons does not state that 
it is not rendered against them in solido, a subsequent recognition by a party of its solidarity, 
will sanction that interpretation of the judgment. 

A stipulation between A. and B. for the benefit of third persons, even before their acceptance, 
cannot be annulled without the consent of A. and B.; and at any time before it is annulled, 
those third persons may signify their acceptance, and avail themselves of it. C. C. 1884, 
1886. C. P. 35. 

Where a stipulation has been made for the benefit of several third persons, it creates on the 
part of the debtor a joint obligation to them, and no one of them can avail himself of it 
without making the others parties, so that they may signify their acceptance or refusal. 
The stipulation is for the benefit or those who do accept. 

A mortgage bears on the estate but not on the gathered crops, unless the creditor has made a 
seizure before the crop is gathered. C. C. 457. 
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SUPREME COURT OF LOUISIANA, 


PPEAL from the District Court of Madison, Sayder, J. H. Short, for 
plaintiffs. Stockton and Steele, for defendants. The judgment of the court 
was,pronounced by 
ee J. The plaintiffs allege in their petition, that in 1845 they obtained 
a ent in the Circuit Court of the United States for the Southern District 
of Mississippi, against John Lane and W. W. Chapman in solido, for $2818 86, 
and costs of suit amounting to $159. That on the 20th December, 1845, this 
judgment was made executory, by a decree of the District Court for the parish 
of Madison, against John Lane, who then owned a large estate in said parish. 
That acopy of the order was recorded in the mortgage office on the 30th Decem- 
ber, 1845. That the judgment so made executory acquired by registration the 
effect of a judicial mortgage on Jofn Lane’s estate there situate. ‘hat in 1846 
John Lane sold his said estate, being a plantation and slaves, and the stock &Xc., 
attached thereto, to E. M. Lane, who by the notarial act of sale took the estate, 
subject to certain enumerated mertgage debts, including that due to the plaintiff, 
and also bound himself to apply the prodacts of the estate to their satisfaction. 
That he has realised $25,000 from crops; but has paid no part of John Lane’s 
debts. That Edward Lane has thus become bound to pay the plaintiffs. The 
prayer of the petition is, that John and Edward M. Lane be condemned in solido 
to pay the amount of the judgment, interest and costs. That the plaintiffs be 
declared to have a judicial mortgage upon the estate. That it be sold to satisfy 
their claim; and that they have leave to issue execution against Edward M. 
Lane for the deficit, if any there might be, after the sale of the mortgaged pre- 
perty. 

John Lane being an absentee, a curator ad hoc was appointed to represent himy 
who pleaded a general denial. Edward M. Lane appeared and pleaded a gene- 
ral denial. He also answered, that shoald the plaintiffs succeed in fixing a lia- 
bility on him in consequence of the parchase from John Lane, they are only 
entitled to come in concurrently with the rest of the creditors of John Lane, 
mentioned in the act of sale. 

In the court below there was a judgment in substantial accordance with the 
prayer of the petition. The curator and Edward M. Lane have appealed. 

The points made by the appellants will be considered in the order in which 
they were presented in argument. 

lst. The district court erred in deciding that the recording of an order of 
the judge, granted in chambers, decreeing the execution of a foreign judgment, 
if made in the proper mortgage office, created a judicial mortgage, without any 
record of the foreign judgment itself. 

The article 3289 C. C. declares, that the judicial mortgage is that resulting 
from judgments ; and in the article 3294 it is said, a mortgage results from judg- 


_ ments rendered in other States of the Union, or foreign countries, only in so far 


as their execution has been ordered by a tribunal of this State in the manner 
prescribed by the law. The Civil Code had required that judicial mortgages 
should be recorded in the mortgage office, in order to prejugice third persons. 
Art. 3314. But the Code of Practice enacts that ‘definitive judgments, though 
entered on the docket of the judgments of the court, shall not hereafter affect 
the property of the person against whom such judgments have been rendered, 
all laws to the contrary notwithstanding. Such judgment must be recorded at 
the office of mortgages, in order to give the party a judicial mortgage pursuant 
to the provisions of the law.” In article 3330 C. C. it is said, to obtain an 
inscription of a public act or judgment, the creditor, either in person or by an 
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agent, shall present an authentic copy of the act or judgment to be recorded, to 
the register of mortgages of the place where the inscription is to be made. 

In the present case the judgment of the Cireuit Court of the United States 
was not recorded verbatim. The plaintiffs furnished to the recorder a i 
copy of the decree of the district court rendering the judgment execu’ 
This decree is entitled as in the suit of A. Bonafé and another v. John Lane ; 
it states that it is rendered upon a record and judgment from the United States 
Circuit Court in the State of Mississippi, which it decrees executory in this State ; 
it directs a writ of seizure and sale to issue against John Lane for the sum of 
$2818 86, with interest at eight per cent from the 9th day of May, 1845, until 
paid, and $159 and the costs of the executory proceedings. 

By recording this decree the pubiic was informed of all the essential particu- 
lars of which they would have been informed if the Mississippi judgment had 
been recorded verbatim. It has never been held, that to make a valid inscription 
of a conventional mortgage, an entire copy of the authentic act in which it is 
granted should be spread upon the public record. The object of registration is 
public notice, with reasonable certainty, of the substantial particulars of the 
mortgage; and when this is done the purpose of the law is satisfied. Suppose 
a mortgage creditor should go to the mortgage office, and verbally state to the 
recorder all the essential particulars of the anthentic act of mortgage or judg- 
ment under which he claimed, and the recorder, instead of requiring a copy of 
the act or judgment, as he might do, (art. 3330, 3331,) should inscribe the par- 
ticulars as stated ; this would be good. Such is the spirit of what we held in 
Ells v. Sims, 2d Ann. 254. 

2d. The district court erred in rendering a judgment against John Lane, 
(and upon that judgment a judgment against Edward M. Lane,) for more than 
$1409. 

If we were to iuterpret the Mississippi judgment as we would a judgment 
rendered in like terms in this State, we might, perhaps, bold that it was not a 
judgment in solido against John Lane and his co-defendant in that suit, A. W. 
Chapman. Whether we would be permitted to take notice of the meaning and 
legal effect of such a judgment in Mississippi, as a matter controlied by the com- 
mon law, and under that system condemning Lane and Chapman in solido, isa 
point which we need not decide. For the language used in the act of sale is 
a sufficient recognition of the correctness of the legal interpretation put upon 
the Mississippi judgment by the decree of the district judge. The same obser- 
vation applies to the objections raised as to the interest and costs. 

3d. The district court erred in rendering a judgment against Edward M. 
Lane personally upon his promise made to John Lane, that he would apply the 
income of the property purchased to the payment of his debts due to the Mer- 
chants’ Bank of New Orleans, to John C. McLemore, to Geo. T. Williams, 
and to Bonafé & Co. 

Under this point the counsel for the defendants present various propositions. 
The first is, that without the stipulation in the act of sale, the crops when gathered 
by Edward M. Lane would have been absolutely his property. That the stipu- 
lation did not have the force of an obligation as between Edward M. Lane and 
the creditors, until it was accepted by the creditors; therefore, any crop gathered 
prior to the acceptance of the stipulation was Edward Lane’s property; and 
all the crops claimed by the plaintiffs were gathered before the institution of this 
suit, which is the only acceptance by Bonafé and Co. 

Before considering this proposition, it is proper to direct our attention to the 
terms of the instrument under which the plaintiffs claim. 
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Itis a notarial deed, executed by John Lane and wife on the one part, and 
Edward M. Lane on the other, in which John Lane declares, that for the con- 
sideration thereinafter expressed he has bargained, sold, delivered &c., unto 
Edif@ard M. Lane purchasing, accepting, acknowledging possession &c., all the 
following described property. The act then enumerates certain tracts of land in 
the parish of Madison, amounting to upwards of nine hundred acres, some sixty 
slaves besides their children, whose names are not designated, and all other slaves 
attached to the plantation whose names may have been omitted, with the live 
stock, implements &c.; to have and to hold to the said vendee &c., free from all 
mortgages and incumbrances except those thereafter expressed. Then comes 
the following clause: The condition for which this sale is made is declared to 
be as follows, viz. : the sum of $1000 cash in hand paid by the said Edward M. 
Lane to the said John Lane, the receipt whereof is hereby acknowledged, and 
the said Edward M. Lane takes the above described and sold property subject 
to and liable for the following mentioned debts of the said John Lane, to wit: 
A number of mortgage or judicial mortgage debts are then enumerated; that to 
the plaintiffs being mentioned last. After which is the following clause, ‘it being 
distinctly understood and declared by the parties to this act that the said Edward 
M. Lane does not in any manner become personally responsible for any part of 


‘ any of said mortgage debts, but only that the property hereby soid shall remain 


liable for them, and the products thereof shall be applied to the payment and 
satisfaction of the same.” 

Whatever the secret intentions of the parties may have been, we shall, in the 
interpretation of the deed, assume that the transaction was real and in good faith. 

The plaintiffs act in affirmance of the contract; and the defendants do not pre- 
tend, nor would it lie in their mouths to say, that the deed was simulated, or 
made to defraud John Lane’s creditors. 

What then is the legal effect of the deed between the parties themselves. 
Undoubtedly the covenant to apply the products, by which we understand the 
crops and fruits of the plantation, to the payment of John Lane’s creditors, was 
a part of the consideration of the sale. It was a eovenant for the benefit of the 
vendor, who was personally bound for those debts; and to say that, under this 
covenant, as between the vendor and vendee, the latter could divert any of the 
crops to his own use, until the enumerated creditors of the vendor were fully 
paid by the application of the crops, is utterly inadmissible under a reasonable 
and fair interpretation of the covenant. And this interpretation is not weakened 
by considering the vendee’s position, as the purchaser of land encumbered by 
mortgages in favor of those creditors. The payment of those creditors was, 
therefore, a matter in which vendor and vendee were mutually interested : the 
one to discharge his personal liability, the other to relieve his property from 
encumbrance 

Such being the intention of the contracting parties, and their duty inter se, 
how does the matter stand as to the creditors. Here is a stipulation for their 
benefit. The covenant which Edward made with John Lane was to apply all 
the crops to the payment of the enumerated debts. Now, although those cre- 
ditors were not parties to that contract, the law authorises them to avail them- 
selves of its benefit. A person may also in his own name make some advantage 
for a third person the condition or consideration of a commutative contract or 
onerous donation; and if such third person consents to avail himself of the 
advantage stipulated in his favor, the contract cannot be revoked. Art. 1884. 
Again in article 1896 it is said, a contract in which anything is stipulated for the 
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benefit of a third person, who has signified his assent to accept it, cannot be 
revoked, as tu the advantage stipulated in his favor, without his consent. More- 
over, the lawgiver, not content with recognising the right and leaving the remedy 
to implication, has in express terms given the benificiary an action to enforg@pit. 
C. P. 35. 

Now it is obvious, that the covenant being one in which, as we have already 
noticed, the vendor and vendee had both an interest, there could be no revocation 
of that covenant without their mutual consent. ‘No such consent to revoke is 
proved; and it is therefore clear that the plaintiffs in this cause, having signified 
their assent to accept the benefit stipulated in their favor, the covenant, as to 
them, now stands irrevocable. 

Whether, under the provisions of our Civil Code and Code of Practice, whieh 
are conceived in a highly equitable spirit, and have not followed literally the terme 
of the Napoleon Code, Edward and John Lane could revoke the stipulation as 
concerns the other creditors named in the deed, until they have had notice of 
its provisions and an opportunity of adopting or declining its benefit, is a question 
upon which it is not now necessary to express an opinion. 

We therefore conclude, that Edward M. Lane has no right to treat as his 
own, the crops gathered before the plaintiffs accepted the stipulation; but that on 
the contrary, it must be considered as a fund in his hands in whieh they have an 
interest, with a right to enforce its appropriation pursuant to the covenant. 

The next proposition advanced by the counsel is, that the stipulation is in favor 
of all the creditors, and not of any one of them; that it must be aecepted by all 
before it is complete and binding; and that payments under it must be made to 
all, or with the express or implied consent of all, and not to any one of them. 

We are of opinion, that it was not necessary that all the creditors should 
accept, in order to enable one or more to avail themselves of the intended benefit. 
We consider the contract as making the future crops a fund to be applied for the 
benefit of all the enumerated creditors, if they chose to accept the stipulation, 
and if any do not avail themselves of it, for the benefit of those who do. 

But we are also of opinion, that the plaintiffs, as the matter now stands, have 
not the right to appropriate the fund absolutely to themselves, in disregard of the 
other beneficiaries, who for aught that appears to the contrary, have still the right 
of participating in the fund. It is obvious, that thus far the fund realised from 
the crops is insufficient to pay the five creditors in full. He who asks equity 
must do equity. It will be necessary to remand this cause for the purpose of 
making the other beneficiaries parties. If they decline a participation, the plain- 
tiffs will then have a right to be paid in full. 

The next proposition is, that the fund is derived from the mortgaged property, 
and must be distributed according to the rank of the several mortgages. 

The mortgages bear upon the estate, but not on the gathered products of the 
estate. A mortgage creditor can acquire a mortgage right or privilege upon an 
ungathered crop, by seizing the land upon which it is growing. C. C. 457. 
Domat, book 3, tit. 1, sec. 1, par. 7. But when the mortgage creditor remains 
inactive, and the crop is gathered and sold, there is no right of mortgage or pri- 
vilege upon the proceeds. If, therefore, there is any preference among the enu- 
merated creditors in the distribution of this fund, it must flow, not from their 
mere right as mortgages, but from the stipulations of the deed. As the other 
creditors are not now before us, we think proper to withhold, at present, an opinion 
upon the point, whether those creditors who clidbose to accept are to be paid 
out of the fund concurrently, or in the rank of their respective mortgages. 
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We see no objecticn to so much of the decree as orders the property to be 
seized and sold under the judicial mortgage. 

It is therefore decreed, that so much only of the judgment of the district 
court as condemns the said Edward M. Lane personally, be reversed ; and that 
as to the question of the personal liability of the said Edward M. Lane to pay 
to the said plaintiffs, out of the proceeds of the crops by him received, the amount 
of the debt of John Lane to the said plaintiffs, ascertained by the decree of the 
district court in this cause, this cause be remanded for further proceedings 
according to law, and with leave to the said plantiffs by supplemental petition to 
make the Merchants’ Bank of New Orleans, John C. McLemore, and George 
T. Williams, their successors, representatives, or assigns, parties to the said 


* proceedings. “And it further decreed, that the costs of this appeal be paid by the 


plaintiffs. 





CHartes Morean v. Mary C. MorcGan et al. 


Parol testimony will not be received to contradict a written release or establish title to real 
estate, as being part of a community property. 


PPEAL from the District Court of St. Tammany, Stirling, J. 


Jesse R. Jones, for the plaintiff, contended: The property having been 
acquired during the marriage, one-half of it must still belong to the heirs of the 
deceased wife, unless they have been legally divested of the title. C. C. articles 
2371, 2374 and 2375. Morris v. Covington, 3d Ann. 261. 

The defendant gave in evidence a suit brought into the court of probates by 
the plaintiff and his brother, against Gen. D. B. Morgan, their tutor, claiming 
forty thousand dollars, accompanied with an agreement, in virtue of which a 
judgment was given approving the account rendered by the tutor, and granting a 
full discharge. The counsel for defendant on the trial, contended that if plain- 
tiff had any interest in the property in controversy, that that interest was con- 
veyed to his tutor by the agreement and judgment. The agreement must be 
understood and interpreted by reference to the suit which it settled. 

Articles 172 and 173 of the Code of Practice require, that in bringing a suit 
**the petition must contain a clear and concise statement of the object of the 
demand, as well as of the nature of the titles, or of the cause of action on which 
it is founded;” and “ ifthe plaintiff demand a specific object, he must describe it 
with certainty in his petition, in such a manner asto leave no doubt as to the 
object demanded.” 

The suit brought by the plaintiff and his brother claimed of their tutor $20,000 
each, in money arising from his administration of property inherited by them 
from their mother and others, and concluded by a prayer for a judgment against 
him for that sum, or for such sum as should appear tobe due. Clearly, that was 
not a petitory action; no property was described or claimed. : 

The plaintiff and his brother, after examining the account rendered by their 
tator, became satisfied that he had accounted for all the monies coming into his 
hands on account of the administration of their property during their minority, 
and consequently signed the discharge. _But the property now in controversy 
was held in common, and as much in their possession as in the possession of their 
tutor. The act referred to no more conveys the title of plaintiff in these lands 
than it does the title to the slaves which the tutor mentions in his account. 

Such was the understanding of all the parties, which plaintiff offered to prove 
upon the trial, but the testimony was rejected by the court; and to the opinion 
of the court in rejecting the testimony we reserved a bill of exceptions. By 
that testimony it would have been shown that Gen. Morgan always acknow- 
ledged these lands to be commnity property, and to be held jointly by him and 
the three children of his first wife. To sustain the bill of exceptions, see 1 
Greanleaf’s Evidence, secs. 109 and 189. 
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Alfred Hennen, for defendants, contended: There isa bill of exceptions taken 
by the plaintiffs to the refusal of the court to receive the evidence of William 
Marbury, who was offered as a witness to prove that “* D. B. Morgan had at 
various times, from the year 1820 up to the year 1847, acknowledged that the 
lands in controversy had been paid for with the funds belonging to the commu- 
nity that had existed between hit and his first wife, the mother of the plaintiff; 
and that he held and possessed the same jointly with the plaintiff and the other 
children of his deceased wife.” 

The objection to the evidence was, that it came from the father of the petitioner 
in a suit against his wife. It was the same as if the husband had been intro- 
duced to give evidence for his son in a suit against his wife ; which is forbidden. 
C. C. art. 2260. 

The evidence, if admissible, could not affect the titles of the defendant, who 
claimed as a third party, against whom the declarations of the grantor could not 
be received. The titles are in direct opposition to such admissions. If the evi- 
dence were before the court it could make no difference in the merits of the case. 
Its only effect would be to prove that the claim of the petitioner is unfounded ; 
for it would then show that the purchase of the property had been made after 
the dissolution of the community on the 22d January, 1816. The use of com- 
munity funds for the purchase, after the dissolution, did not make it community 
property. C.C. 2269. 

The admissions of Morgan would have been good in an action against himself ; 
but they could not be given to prejudice the mortgage he had granted to the Citi- 
zens’ Bank on the 15th August, 1837, nor to the prejudice of any one claiming 
under it, especially as it is not pretended that these acknowledgments were 
known to the bank, or to those claiming under the mortgage granted to it. 


The judgment of the court was pronounced by 

Supett, J. We are of opinion, that the plaintiff is precluded from sustain- 
ing this action by the release executed in favor of his father in 1835. Its terms 
are studiously full and comprehensive. 

There was an offer by the plaintiff to show by parole that D. B. Morgan 
verbally acknowledged the property in question to be community property held 
and possessed jointly by himself and his children. We think the testimony 
was properly excluded, so far as it would go to contradict the release or establish 
title in the plaintiff. We are not prepared to say, that the evidence would not 
have beén admissible, with reference to the defendants’ plea of prescription, 
for the purpose of showing the character of the defendants’ possession. But 
as the case is with the defertdants upon the release, the evidence, if it had been 
admitted for the purpose of the question of preseription, would not have changed 
the result of the cause. 

The judgment of the district court is therefore affirmed, with costs. 
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Laneritr and Perry v. Ervin Brown, Administrator: 


A stock mortgage in the Clinton and Port Hudson Rail Road Company takes precedence 
of a mortgage stock loan made under the provisions of the charter of said company. 

Where property was sold on twelve months’ bond by the sheriff, for less than the amount 
of a prior mortgage, it was no sale; and the surety on the twelve months’ bond is not 
bound. 


PPEAL from the District Court of East Feliciana. Stirling, J. 
Hardee and Bowman, for plaintifis. McVea and Winter, for defendants 
The judgment of the court was pronounced by 
Rost, J. The plaintiffs seek to recover of the succession of Reddin. Brown; 
the balance due on a twelve months’ bond which he signed as surety. Th# 
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property for which the bond was given had been mortgaged to the Clinton and 
Port Hudson Rail Road Company by S. D. Worthington and his wife, to 
secure seventy three shares of the stock of the Company, and any foans which 
might be made thereon to Worthington. He subsequently obtained a loun, 
which he failed to pay at maturity. The commissioners took out an order of 
seizure and sale, and the property mortgaged was sol under it, at 12 months’ 
credit, to John Morgan, who gave the bond sued upon with Reddin Brown 
as security. Partial payments were made on said bond, and;the unpaid portion 
is admitted to have been duly transferred by the commissioners to the plaintiffs. 

The defence is, that before the judicial sale, the stock mortgage rested upon 
the property, and had been transferred by the company to the State; that this 
mortgage had the preference over the one under which the sale was made ; and 
that as the amount of the adjudication was less than the amount of the first 
mortgage, there was no sale, and the bond is void. 

This defence prevailed in the district court, and the plaintiffs appealed. 

The question presented by the issue was passed upon by this court in the 
ease of Meeker v. The Commissioners of the Clinton and Port Hudson Rail 
Read Company. 2d Ann. 971. 

The ground of the decision in that case was, that the mortgage for a loan to 
be made, was an obligation on a condition potestative on the part of the mort- 
gagor, which could produce no effect until the condition was accomplished. 
Such is the rule laid down in art. 2029 C. C.; and we do not think that mort- 
gages are excluded from its operation. Had the mortgage in that case been 
contracted on a casual or a mixed condition, we would of course have given it 
effect from its date those : conditions not preventing the obligation from being 
absolute on the party bound. 

It is urged, in behalf of the plaintiffs, that the evidence upon which the court 
acted in the case of Meeker, is not found in this record; that the only evidence 
offered by the defendant to prove the anterior mortgage of the State, is an act 
purporting to be a subrogation in favor of the State, made by James H. Muse, 
as agent of the company; end that this act is insufficient to establish that fact, 
because there is no evidence in the record, of the authority of Muse, or of the 
assent of the stockholders to the act of 1839, under which the subrogation was 
made ; and because, further, the.act of subrogation is not shown to have been 
recorded in the parish in which the land is situated. 

The defendant has shown that the stock mortgage is outstanding and unsatis- 
fied. This would, strictly speaking, be sufficient for his defence. But the 
claim of the plaintiffs originated in the loan to Worthington of his share of the 
$500,000, obtained by the company under the act of 1839. Worthington 
would be estopped from alleging that the stockholders did not on their part com- 
ply with the provisions of that act; and it appears to us that the plaintiffs do not 
stand in a more favorable situation. 

«The assent of the stockholders to the act of 1839; their compliance with its 
provisions, and the consequences that have resulted to the State, are matters 
of history of which we cannot be ignorant. 

The omission to record the act of subrogation in the parish where the prop- 
erty is situated, if necessary in any case, cannot affect the rights of the State 
in this controversy. The plaintiffs received the bond upon which they sue 
from the commissioners appointed by the State to liquidate the affairs of the 
company, after its insolvency and the forfeiture of its charter. The condition 
of the creditors was fixed before that time; and the holder of the stock mortgage, 
whoever he be, must take precedence of that under which the plaintiffs claim 
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We are of opinion, that as the bid offered at the judicial sale was less than Laneritt 
the amount of the stock mortgage, there was no sale, and the defendant is not saowk. 
bound by his signature to the bond. 


The judgment is therefore affirmed, with costs. 


Hyeotyre LANove v. AnTOoOINE Bessy. 


Where an appellant has acquiesced in a jadgment and satisfied it, the appeal will be 
dismissed. 


PPEAL from the District Court of East Baton Rouge. Burk,J. J. M. 
Elam, for plaintiff. JT. G. Morgan, for defendant. The judgment of 

the court was pronounced by 

Streit, J. There is a motion to dismiss this appeal, upon the ground that 
the appellant, since the order of appeal, has acquiesced in the judgment and 
satisfied it. The motion is accompanied by a transcript from the judgment 
docket of the court below, certified by the clerk, by which it appears that 
satisfaction of judgment was entered and signed by the attornies of both parties. 
The appellant has not thought proper to file an affidavit that the act of his 
attorney was unauthorised. 

Appeal dismissed, at costs of appellant. 


Francis THomas v. Municrpatiry Numsper Two. | 


The ordinance of the Municipality No. Two of New Orleans of the 12th of March, 1839, 
authorising the treasurer to employ collectors of taxes, did not entitle the treasurer to the 
commissions allowed for amounts collected. They belonged to the persons employed. 

The collectors of taxes cannot claim commissions for sums collected and paid over to the 
treasurer by the attorneys for the municipality, nor for sums paid directly by tax payers 
to the treasurer. 





PPEAL from the Second District Court of New Orleans, Canon, J. J. C. 
Larue, for plaintiff. R. Hunt, for defendant. The judgment of thecourt - 
was pronounced by 
Preston, J. On the 12th of March, 1839, the Second Municipality of New 
Orleans adopted a resolution which authorised the treasurer to employ such 
' ei persons as he deemed proper to collect the taxes on real estate and slaves, sums 
= due for paving banquettes, ground rents, and all monies and notes due to the 
Fs * corporation. 
The compensation for collections of taxes on real estate and slaves was fixed 
at 24 per cent, and for all other collections at 1 per cent. 
On the 11th of August, 1846, the treasurer employed the plaintiff as a col- 
lector, and placed in his hands a large amount of claims for collection. 7 
By an ordinance adopted on the 19th of January, 1847, the council repealed 
the resolution authorising the treasurer to employ persons to collect the taxes 
and other dues to the municipality, and provided for the election of one collector 
by the council. ‘The compensation for collections of every description was fixed 
at 1 per cent. 
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The plaintiff was elected collector under this ordinance, and held the office 


isiddpiiiees until the first Tuesday in May, when, under the ordinance, a new election took 





place. The plaintiff alleges that from the 11th of August until the 3d of May, 
he made collections on which his commissions, according to the ordinances, 
amounted to $3901 65, of which he admits the payment of $2097 58, leaving 
a balance due him of $1804 07, for which he brings suit against the municipality. 
He annexes an account of $184,408 collected by him from the 3d of February 
to the Ist of June, 1847, on which he admits a commission of 1 per cent has 
been comptrolled and paid to him, amounting to $1844 08. We presume, from 
this account and other evidence, he was qualified as the elected collector about 
the 3d of February, and made these collections under the ordinance of the 19th 
of January, 1847. The plaintiff’s claim is thus narrowed down to any balance 
of commissions due to him for collections made between the 11th of August, 
1846, and the 3d of February, 1847, and. indeed, his counsel admits in his brief 
that he claims for collections from the 11th August, 1846, to the 26th of January, 
1847, only. It is incumbent on him, therefore, to show the exact amount of 
taxes on real estate and slaves collected by him between those periods, the com- 
missions being 24 per cent; and the exact amount of all other monies collected 
by him for the municipality, the commissions being one per cent; and deducting 
any commissions received by him from the aggregate, he is entitled to the balance. 

Having been employed by the treasurer to collect, and the council having 
allowed commissions at the above rates for his collections, it is our opinion that 
he is entitled to the commissions on what he actually collected, and no more. 

Sums voluntarily paid to the treasurer were not collected by him, and he is 
not entitled to commissions on them. It was the duty of the treasurer to receive 
such sums without commission, and in consideration of his salary of $3,000 per 
annum, as this court in effect decided in the case of Turner and others against 
the Municipality. 

He cannot claim commissions for sum collected and paid over to the treasurer 
by the attornies of the municipality. For such collections the municipality 
allowed the attornies commissions. ; 

The plaintiff claims commissions for large payments of ground rents collected 
from W. and J. Montgomery and others. There is no evidence that he collected 
or paid those sums to the treasurer. On the contrary, a document certified by 
the comptroller and treasurer of the municipality and given in evidence by the 
plaintiff, indicates that those large sums were paid directly into the treasury by 
the Montgomerys and Paulding, for the capital as well as ground rents due upon 
their lots. If so, the collector could not charge acommission for collecting them, 
nor could the treasurer charge or allow a commission for receiving them. 

The receipts of the treasurer to the plaintiff for monies collected and paid 
into the treasury by the plaintiff, while he was employed by the treasurer, and 
before his election by the council, show collections made by him only to the 
amount of $18,140, and Mr. Breedlove, the treasurer at the time, proves that 
those receipts, twenty in number, show the whole amount of money collected by 
Mr. Thomas for taxes on real estate and slaves, and paid over to him as trea- 
surer, during the time they are dated, that is, from the 20th of August, 1846, to 
the 2ist of January, 1847. The commissions on thissum amount to four 
hundred and fifty-three dollars. 

It is unnecessary to examine the bill of exceptions, for it is admitted by the 
parties, that the commissions now claimed by the plaintiff were allowed to Mr. 
Breedlove, in settlement of a suit brought by the municipality against Mr. 
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Breedlove, he or his surety guaranteeing the municipality against the claim of 
the plaintiff. 

The account of the plaintiff should have been audited by the comptroller and 
paid to him, and not settled with the treasurer. 

We are therefore of opinion, that the judgment of the Second District Court 
should be reversed, and judgment rendered in favor of the plaintiff against the 
defendants for $453, with interest from the judicial demand, and costs in the 
district court; the appellee to pay the costs of this appeal. 
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Joun Bass v. N. S. Batra et al. 


The consideration of a receipt may be explained by testimony. 
Where the act of sale of slaves is silent as to the possession, it may be proved by parol. 


PPEAL from the District Court of Madison. Snyder, J. H. Short, for 
A plaintiff. J. J. Amonetie, for defendant. The judgment of the court 
was pronounced by 

Preston, J. The plaintiff sues the defendant for two slaves named Willis 
and Mary. The defendant, having given his note for the price of the slaves, 
which remains unpaid, though due, is indifferent as to the result of the suit, 
but called John Gamble, his vendor, in warranty, who defends the suit. 

The intervenors allege, that Gamble sold the slaves to the defendant for his 
note of $1250, which has been transferred by Gamble to them, insist on the 
validity of the defendant’s title, in order that they may be paid with the privi- 
lege of vendor upon the slaves, they being in the possession of the vendee. The 
intervenors were interrogated upon oath, and showed so little interest in the note, 
that a verdict was very properly rendered against them. They had been paid 
by Gamble all but a small balance, and for that looked to him for payment, 

The whole controversy, therefore, is between the plaintiff and Gamble, the 
warrantor of the defendant. In January, 1846, the plaintiff sold to Gamble the 
two slaves in controversy, with thirteen others. The consideration for the whole 
was Gamble’s three notes, for $1716 66% each, payable respectively on the 
1st of January, 1847, 1848 and 1849: amounting in the aggregate, to $5150. 

The court has no doubt, from a careful examination of the pleadings, docu- 
ments and evidence in the case, that this sale was simulated. The testimony 
of Story, received without objection, establishes the simulation. The slaves, 
moreover, remained in the possession of the vendor. And he sold, or had 
already sold, (the evidence does not show clearly which,) the two slaves in 
controversy to Archibald Yeizer. 'These two slaves were claimed from Yeizer, 
who testifies that he compromised with Gamble for Bass, and transferred the 
bill of sale to Bass and delivered it to Gamble, representing himself as the 
agent of Bass, to be delivered to Bass. He received a draft of Gamble for 
$126, which was paid, and gave up two notes of Bass, for $1000 each, which 
had been given to him for land in the State of Mississippi. He says Gamble 
wished the witness to transfer the slaves to him, but he peremptorily refused 
to do se. All the transaction was for the benefit of Mr. Bass, Mr. Gamble 
representing himself as the agent and friend of Mr. Bass. Gamble thus 
obtained the two slaves; hired them to the defendant, Balph ; and, on the 8th of 
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March, 1847, sold them to him for $1250, on his note payable the following 
January. 

In March, 1847, Gamble took possession of all the ether slaves clandestinely ; 
whereupon Bass sued him for the amount of the notes given for the whole, 
and prosecuted him for larceny, in taking clandestine possession of the slaves ; 
proceedings perhaps inconsistent with each other. 

A settlement of their controversies was then proposed, and made; in which 
the plaintiff complains that he was overreached, it having been in some degree 
forced upon him by Gamble, he having the assistance of his counsel, while he, 
Bass, was unexpectedly deprived of the benefit of counsel, was entirely unac- 
quainted with business, and did not know what he signed. 

The criminal prosecution was abandoned in a letter of Bass to the justice of 
the peace, acknowledging his error; and in which he states, that Gamble had 
acted as he had a right to do with his own property. 

The settlement of their civil controversy is evidenced by the following receipt ; 

$5150. Richmond, May 22d, 1847. 

Received of Dr. John Gamble, five thousand one hundred and fifty dollars, 
in payment and full satisfaction of his three certain promissory notes, all dated 
January 3d, 1846, each for the sum of one thousand seven hundred and sixteen 
dollars and sixty six and two-thirds cents, due January 1st, 1847, 1843 and 1849, 
being the same notes on which I have instituted suit against the said John 
Gamble, and have held him to bail; and Allen Peirse, Esq., my attorney in 
said suit, is hereby requested and directed to cause the said suit to be dismissed 
at my costs, and to deliver the said notes to Dr. Gamble, his ageut or attorney ; 
and I hereby declare and acknowledge the above payment to be satisfaction in 
full of all my accounts and demands whatsoever against the said John Gamble. 
Witness, (Signed,) R.C. Downs. (Signed,) Joun Bass. 

We decided in the case of Fletcher v. Fletcher, that the consideration of a 
receipt may be explained by testimony. Two of the notes were not due; the 
first had not been paid when it became due. It is highly improbable that all 
three were paid together in money before the two last became due. Mr. Downs, 
who was witness to the receipt, does not say any money was paid, much less 
so large asum. On the contrary, he proves that when the receipts were passed 
he understood that Gamble was to give Bass some real estate; does not know 
how much, or what it was, and that Bass expressed himself satisfied with any 
paper that witness might draw, that would bring about evidence of a settlement. 
Mr. Peirse, the counsel of Bass, says the notes were given up in conformity 
with a letter received from John Bass, and that Gamble told witness that he 
was to make a donation of the negroes to Mrs. Bass. The testimony of these 
gentlemen was received without objection, and with the testimony we have 
detailed, and other circumstantial evidence, induced the jury to render the fol- 
lowing verdict, with which the district court was satisfied : ‘We, of the jury, find 
a verdict dismissing the suit of the intervenors, and cancelling the note of Mr. 
Balph, and restoring the two negroes sued for to John Bass.” The jury 
probably concluded that the real payment or consideration for the receipt and 
return of the notes given for the slaves, was the abandonment by Gamble of his 
claim to at least the two slaves in controversy. 

We yield to their conclusion, as it was the duty of both parties to annul unreal 
titles to either negroes or money, that their writings might be the evidence only 
of real transactions. 
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The testimony of the witness Yeizer was objected to as contradicting the act 
of sale of the slaves from Bass to Gamble. The act of sale did not declare 
that the slaves had been delivered to Gamble, which, under article 2454 of the 
Civil Code would have been conclusive as to the delivery. It did not, therefore, 
contradict the act. The testimony was admitted to show that Gamble, in the 
compromise with Yetzer, did not act as the principal, but as the agent of Bass, 
and received the slaves for the latter, and not for himself. It tended to render 
more probable to the jury the abandonment by Gamble of his claim to the two 
slaves in controversy, on receiving back the notes given for them, because he 
was in possession of them, not for himself, but for Bass. 

We are of opinion, that the verdict and judgment does justice to all the parties, 
and that no principle of law has been violated in obtaining them. The judgment 
of the district court is there affirmed, with costs. 
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ZaCHARIAH Dorsey v. CARROLLTON Bank. 


The sheriff who has made a seizure may proceed to sell, after the return day of the writ 
has expired, where the failure to sell has not been attributable to the plaintiff. 


PPEAL from the District Court of Carroll, Snyder, J. Wm. Bryan, for 
A plaintiff. Isaac Thomas, for defendant. The judgment of the court was 
pronounced by 

Preston, J. In 1844, the defendants obtained a judgment against the 
plaintiff and Thomas V. Davis, for $1797 25, with interest and costs. On the 
13th of December, 1848, the defendants issued execution on their judgment, 
which the plaintiff enjoined, but in May, 1849, dismissed his injunction. The 
sheriff had seized a tract of land and two slaves, and the injunction being 
dismissed, on the 20th of July, 1849, advertised the property for sale. 

The plaintiff again obtained an injunction against the execution. He alleges 
that certain credits were given on the execution, after it came into the sherifi’s 
hands. It is proved that they were given before the present injunction was 
obtained. He further alleges, that the date of a credit of five hundred dollars 
was not definitively fixed by the defendants. The credit referred to a receipt 
in the plaintiff's possession, fixing the date of the credit, which enabled him to 
give the date to the sheriff himself, and to settle correctly with either the 
sheriff or his creditor. 

Another ground for obtaining the injunction was, that the plaintiff had 
dismissed his first injunction, in consideration of an arrangement made with the 
defendants, that he should have a delay of one and two years for the payment 
of the balance of the judgment against him. He has furnished no evidence 
of such an arrangement. The last ground for obtaining the injunction was, 
that the sheriff was proceeding to sell under an execution which had expired. 
This court said, in the case of Rowley v. Kemp, 2d Ann. 361: “It is well 
settled, that, having made a seizure, the sheriff was not bound to return the 
writ, unless required by the plaintiff, but might proceed to sell under the 
seizure, notwithstanding the expiration of the return day of the writ, the failure 
to sell not having been attributable to the plaintiff ;” of which there is no proof 
in this case. 


237 


Bass 


Batpu. 














238 


Dorsry 


SUPREME COURT OF LOUISIANA, 


We think the appeal was taken in this case without any grounds whatever, 


Cc a and-therefore affirm the judgment, with costs in both courts, and five per cent 


Bank. 


damages on the amount of the execution enjoined. 
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C. C. Laturop, Administrator, » THorntron Lawson et al. 


The statutes of February 14th, 1821, and March 13th, 1827, in relation to protests and notices 
of protest of bills of exchange, &c., were not intended to change the commercial law as it 
stood before, but to afford, in aid of commerce, a new, convenient and permanent means of 
proof. No one is bound to employ a notary to make demand of a note or to give notice to 
an endorser. 

Entries in books, or memoranda made by persons in the discharge of their professional duties 
and who are not interested, are admissible in evidence, if made in the course of their busi 
ness and contemporaneously with the transactions to which they relate, where such 
perons have subsequently died. 

Where the certificate of a notice is informal, not having been attested by two witnesses, 
the notice may be proved by other evidence, and the certificate made by the parish judge 
who made the protest and gave the notice, but who subsequently died, is competcnt evi- 
dence of the protest and notice. 


PPEAL from the District Court of East Feliciana, Stirling, J. 


McVea and Winter, for plaintiff, contended: Plaintiff, in his capacity as 
administrator of the estate of Thomas L. Andrews, deceased, sues on the fol- 
lowing note: ‘Clinton, 7th April, 1842. Six months after date I promise to 
pay to the order of Burrell Myers, the sum of four hundred and ninety-six 
dollars and two cents, bearing ten per cent interest from date, fur value received; 
_ at the Branch of the Union Bank of Louisiana, at Clinton. (Signed) 

. Lawson.” Endorsed, “ B. Myers,” ‘J. L. DeLee.” ‘Received on the 
within, one hundred dollars, this 15th May, 1845.” 

There was judgment agaiust Lawson, the maker, by default. The case hav- 
ing subsequently come on for trial as to Myers and DeLee, the endorsers, plain- 
tiff offered in evidence the note (the signatures being admitted) and the protest 
made on the 10th October, 1842, by L. Saunders, parish judge, in his notarial 
capacity. These were received without objection. Plaintiff then offered the 
certificate. The certificate is as follows, and was attached to the protest itself: 
‘State of Louisiana, Parish of East Feliciana. I certify that the endorsers of 
the note hereto annexed, and a copy of which is hereon written, were notified of 
the demand and protest of the same, by written notices directed to Burrell 
Myers and John L. DeLee, and deposited by me in the postoffice at Clinton, La., 
this day, October 11, 1842. (Signed) L. Saunpers, Parish Judge.” 

It was admitted by the defendants that Saunders was dead, and that the sig- 
nature attached to this instrument, annexed to the protest, was genuine and his. 

The certificate, thus fortified by defendants’ admissions, was offered by plain- 
tiff for the purpose of showing that the notices of protest were served in the 
manner as stated therein by Saunders, he having been the notary who protested 
the note sued on; his death and signature to the certificate being admitted, and 
the same being offered as an entry made by the notary, a third person, since 
deceased, in the way of his professional duty, contemporaneous with the pro- 
test and to which no suspicion could attach, and as being the best evidence of 
which, under the circumstances, the nature of the case admitted. 

To its introduction defendants objected, on the ground that the certificate was 
inadmissible, as not being in conformity with the act of 1821 for such case made; 
not having the two witnesses required by the statute. The court below sus- 
tained this objection, refused to receive the certificate, and plaintiff reserved his 
bill, attaching to it the document offered and rejected. Plaintiff being thus 
deprived of the means of showing notice to the endorsers, there was judgment 
of non-suit against him, and he now prosecutes this appeal. 

The question presented for the consideration of this court, is fully and fairly 
stated in the bill of exceptions, and is confined to the admissibility of the certifi- 
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cate relied on to show the notices. We conceive that the judge a quo erred in 
refusing to receive it. . 

It is true that the act of 1821 prescribes that the certificate or declaration of 
the notary of his manner of serving the notices, attested by two witnesses, shall 
be received as legal proof of such notices, 

But we understand that the repeated decisions of this court have established, 
beyond question, that the act of 1821, as well as the subsequent act of 1827, have 
introduced no change in the commercial law as it stood before their adoption ; that 
they have merely introduced a new method of proof, more suited to the conve- 
nience of commerce, but which does not exclude other means of proof, of which 
the party may choose to avail himself. We cannot deem it necessary to cite 
authorities in support of this position, nor to show that had the notary, L. 
Saunders, been living, the plaintiff might have introduced him upon the stand as 
any other witness, and proven by parol the manner in which these notices were 
given, so as to bind the eudorsers. The certificate, in proper form, may be the 
hest evidence; but if informal, the parol testimony of the notary himself becomes 
the best. 

But if, as in this case, the notary be dead, and the party thereby deprived of 
the personal examination, is he left without a remedy? Shall there be a total 
failure of justice? The notary’s death having deprived the plaintiff of what, 
from the informality of the certificate, had become the best evidence, is there no 
secondary evidence which may supply its place? We think there is. The 
general rule relative to entries or memoranda made by third persons, since 
deceased, in the course of « professional duty contemporaneous with the act and 
connected with it, is clearly laid down by Greenleaf, vol. 1, § 115, 116, pp. 138, 
139 et seq. From secondary, they have become, by the death of the party, the 
best evidence of which the case admits, and as such are admissible. 

That this general principle is applicable to cases like the present where the 
entry or memorandum made by a notary now deceased, is offered to show ser- 
vice of notice so as to bind endorsers, seems to be well settled by the case of 
Planters’ Bank v. Bass, 24 Ann. 430, when this court expressly recognised its 
application ; and we also refer, in support of this position, to the cases cited, viz : 
Nicholls v. Webb, 8 Wheaton, 326, where the whole question is ably discussed 
and many authorities reviewed; and to Chitty on Bills, 642. 

We think, then, that we show a protest made at proper time, in legal and 
proper form, and as the original act, which the court will perceive it is, good with- 
out the record or transcription provided by the acts of 1821 and 1827. Union 
Bank v. Morgan, 2d Ann. 418. 

We think we have also shown that the judge a quo erred in refusing to receive 
the certificate of the notary to show service of notice; that though informal as a 
certificate under the act of 1821, it was admissible as the entry or memorandum 
of the notary deceased, under the authorities referred to. 

Should the court decree the certificate admissible, we conceive that it fixes 
conclusively the liability of the endorsers, and ask that the judgment of the court 
below be reversed, and judgment rendered in favor of the plaintiff and against 
DeLee and Myers in solido, for the full amount sued for; but if your honors 
should be of opinion that the certificate offered, though admissible, is not suffi- 
cient to fix their liability, without further testimony, we ask that the judgment be 
reversed, and the cause remanded for further proceedings according to law. 


A. W. DeLee, and Muse and Merrick, for the defendant, contended: This 
suit is against the appellees, Myers and DeLee, as endorsers of a promissory 
note. 

The only question in this case is presented by the plaintiff's bill of exceptions 
to the opinion of the judge of the lower court, in refusing to admit in evidence 
the certificate of the notary of the manner in which the notices of protest were 
given. Thecourt will see that the certificate is not made in conformity to the act 
of the Legislature, (see Bullard and Curry, p. 41, No. 6,) not having two wit- 
nesses to the same. 

The adjudications upon this subject have settled the law. See Davis v. Bour. 
geat, Executor, 3d Ann. 121, and the case there cited, viz: Gas Bank v. Nutall, 
19 L. R. 449. Debleur v. Bullard, 1 R. R. 67. 

But it is here contended, that the death of Judge Saunders, who could have 
been a witness if he had been living, takes the case out of the rule established by 
the above decisions. Such, it is believed, cannot be the law. 1. Because the 
statute has pointed out what shall constitute proof in like cases, and this certifi- 
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cate is not in conformity to the act. 2. Because the admissibility of entries made 
by third persons does not, as a general rule, depend on the fact of their being 
either alive or dead, but upon the entry itself. And it makes no difference as to 
the admissibility of such entries whether the party making it be living or dead. 
Greenleaf, No. 120. Hence, it being settled that the entry is inadmissible, the 
party being alive, it must follow that his death does not render that legal evidence 
which was illegal before. _3. Because the entry was not made in the usual 
course of business as contemplated by law, which requires it should be signed 
by two witnesses. The authorities in regard to the entries made by deceased 

rsons, refer only to those cases which are made in the usual course of business. 

ut it is believed that no authority can be found, in which an imperfect act under 
a statute has been held admissible in evidence, after the death of the officer 
leaving it unfinished, when, were the officer living, his imperfect act would have 
been clearly inadmissible. Under the statute, the signature of the two witnesses 
were as necessary to give validity to the actas the signature of the notary. How 
then can it be said that a certificate not signed by the two witnesses was made in 
the due course of business. The certificate, therefore, becomes just as objec- 
tionable, because not done in the usual course of business, the statute having 
prescribed that course of business, as it would were the course of business pre- 
scribed by custom or immemorial usage. 

In the case of the Planiers’ Bank v. Bass, cited by plaintiff’s council, 2d Ann. 
438, the suit was brought on a note protested in the State of Mississippi. It 
does not appear that two witnesses were required by the law of Mississippi as is 
the case in Louisiana. And it was proved that the notary was the one usually 
employed by the bank to make demand, &Xc. 

In the case of Nicholls v. Webb, 8 Wheaton, 326, the note was protested in 
Tennessee, and the notary ‘‘kept a regular record of his notarial acts.”” The 
record was duly established by proof. It is not shown that there was any statute 
regulation on the subject. 

The Supreme Court of the United States admit the proof (the notary being 
dead) on the ground that if the law did not authorise the reception of this kind 
of secondary evidence, ‘few persons would be disposed to risk so much property 
upon the chance ofa single life.” They say further, that the evidence is the best 
evidence the nature of the case admits of. (p. 333.) So undoubtedly it was. And 
no one would feel disposed to question the correctness of these decisions, arising 
as they do under the general principles of the common law. But in Louisiana 
it is otherwise. There is a special provision of law which provides the manner 
of authenticating protests, and perpetuating the testimony in regard to the same. 
This class of cases admits of the highest proof. And the proof only fails where 
there is negligence, and something omitted of the regular course of business of 
the notary’s office. The general principles of law exclude the testimony offered. 

In the cases cited, the proof was reluctantly admitted as the only means of 
making proof in Mississippi and Tennessee, and other common law States, where 
the notary who had regularly fulfilled his duties should happen to die. Here the 
plaintiff asks the court to offer a premium to negligence, and place on the same 
footing the irregular proceedings of parties or notaries, as those executed in con- 
formity to law. It is for the plaintiff, we think, to show authorities to justify 
these principles and satisfy this honorable court, that where a party has failed to 
comply with a statute, he can be relieved from the consequences of his omission. 
The authorities cited, it is believed, established no such doctrine. 


The judgment of the court was pronounced by 

Surpet, J. This case being on trial as to Myers and DeLee, the endorsers, 
plaintiff offered in evidence the note and the protest made on the 10th October, 
1842, by L. Saunders, parish judge, in his notarial capacity. These were 
received without objection. Plaintiff then offered the certificate of notice. The 
certificate is as follows, and was attached to the protest itself: ‘+ State of Lou- 
isiana, parish of East Feliciana. I certify that the endorsers of the note hereto 
annexed, and a copy of which is hereon written, were notified of the demand 
and protest of the same, by written notices directed to Burrell Myers and John 
L. DeLee, and deposited by me in the postoffice at Clinton, La., this day, Octo- 
ber 11, 1842. (Signed) L. Saunpers, Parish Judge.” 
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It was admitted by the defendants that Saunders was dead, and that the signa- 
ture attached to this instrument, annexed to the protest, was genuine. 

To its introduction defendants objected, on the ground that the certificate was 
inadmissible, it not having the two witnesses required by the statute. The court 
below sustained this objection, refused to receive the certificate, and plaintiff 
reserved his bill, attaching to it the document offered and rejected. Plaintiff 
being thus deprived of the means of showing notice to the endorsers, there was 
judgment of non-suit against him, and he now prosecutes this appeal. 

It is true that, under the statute, the certificate of the notary must be attested 
by two witnesses, in order to make proof per se. But it has been repeatedly held 
that the statutes of 1821 and 1827 were not intended to ge the commercial 
law as it stood before their adoption; but to afford in aid of commerce a new, 
convenient, and permanent means of proof. The legislation was auxiliary, and 
was not intended to exclude other means, of which the party might choose to 
avail himself. 

Had the notary been living, the plaintiff might have brought him upon the 
stand, upon objection to the informality of the certificate of notice, and proven 
by parol the manner in which the notices were given. But if the notary be 
dead, and the party thus deprived of a personal examination, is he to be left 
without relief; and is there to be a total failure of justice, because the notary has 
neglected his special duty in a matter of form which was necessary to make 
the certificate authentic evidence? We think otherwise. Upon proof of 
Saunders’ death, and of his signature to the certificate, the certificate was admis- 
sible in evidence under the general rule relative to entries or memoranda, made 
by third persons since deceased, in the course of a professional duty contempo- 
raneous with the transaction and connected with it. 

Thus, where the question was upon the precise day of a person’s birth, the 
account book of the surgeon who attended his mother upon that occasion, and in 
which his professional services and fees were charged, was held admissible in 
evidence. Cited by Greenleaf, Evid. vol. 1, p. 136. 

In Poole v. Dicas, 1 Bingham N. C. 649, it was held that an entry of the 
dishonor of a bill of exchange, made in the usual course of business at the time 
of the dishonor, in the book of a notary by his clerk who presented the bill, may 
be given in evidence in an action on the bill, upon proof of the death of the clerk 
who made the entry. Tindal, C. J. said: We think it admissible, on the ground 
that it was an entry made at the time of the transaction, and made in the usual 
course and routine of business, by a person who had no interest to misstate what 
had occurred, and he cited Doe v. Tenford. There, it was the usual course of 
practice in an attorney’s office for the clerks to serve notices to quit on tenants, 
and to endorse on duplicates of such notices the fact and time of service. On one 
occasion, the attorney himself prepared a notice to quit to serve on a tenant; 
took it out with him, together with two others prepared at the same time, and 
returned to his office in the evening, having endorsed on the duplicate of each 
notice a memorandum of service ont he tenant ; two of them were proved to 
have been delivered by him on that occasion; and it was held on the trial of an 
ejectment, after the attorney’s death, that the endorsement so made by him was 
admissible evidence to prove the service of the third notice. 

In Welsh v. Barrett, 15 Mass. 380, the book of the messenger of a bank who 
was dead, in which, in the course of his duty, he entered memoranda of demands 
and notices to the promisers and endorsers upon notes left in the bank for collec- 
tion, was received in evidence of a demand on the maker and notice to the defen- 
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dant, as endorsers of a note so left for collection. There seems to be no danger, 
said Parker, C. J., in submitting to the consideration of the jury what a man 
has actually done and committed to writing, when under obligation to do the act, 
it being in the course of the business he has undertaken, and he being dead. 

In Butler v. Wright, 2 Wendell, 369, it was held, thatthe memoranda of a 
deceased notary of the demand and notice of payment of a promissory note, 
are prima facia evidence of the fact. Seealso Halliday v. Martinett, 20 John. 
173. So in Nichols v. Goldsmith, 7 Wendell, 161, the memorandum of a 
deceased cashier of a bank was held primd facia sufficient to charge an endorser 
with notice. 

Now, with what ggopriety can we reject a rule of evidence so well recognised, 
and so clearly founded in good sense and public convenience? Is it because we 
have the statutes of 1821 and 1827? But those statutes were made to aid the 
mercantile community, not to deprive them of means of proof already within 
their reach. No one will say that a bank or a merchant is bound to employ a 
notary to make demand of a note, or give notice to an endorser. 

But, then, it is said the plaintiff chose to employ a notary, and the statute 
instructed him how he was to record his notice. Certainly he was bound to do 
so, in order to give his employee the full benefit of his services and make the 
certificate authentic proof, proof per se. But if he does not do so, is the bank, 
for example, to be in a worse position than if its cashier or its messenger had 
been employed? The very facts that Saunders was a public officer is an addi- 
tional reason for putting his entry on as good a footing as that of the cashier or 
messenger. For it was an inducement to employ him, that if he properly 
discharged his official duty, his certificate would be a permanent authentic docu- 
ment, making evidence per se. And it would be a great hardship, that when the 
public have been induced by his official character to employ him, they should be 
made the victims of his negligence to such an extent as that his entries or 
memoranda should, after his death, be on a worse footing than those of a private 
individual. If we were so to hold, we should be attributing an undue effect to 
the statutes. and would occasion great alarm in the mercantile commnnity. 

In the case of Davis v. Bourgeat, 3d Ann. 121, cited by the defendant, there 
was no attempt to prove the handwriting of the notary, &c., as in the case of an 
entry or memorandum by one deceased, so that the point now considered was 
neither presented nor decided. Soin DeBlieurv. Bullard, 1 R. R. 67. 

In the case of the Gas Light Bank v. Nutall, if the present point was raised 
at all, it was not, so far as we can judge from the report, elaborated at bar nor 
by the court. If it was the intention of the court to consider an informal certi- 
ficate as utterly valueless, we are constrained to say that we cannot adhere to 
that opinion. 

Judgment reversed and cause remanded; costs of appeal to be paid by 
defendants. 
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Joun B. GEeratpd v. THEODORE B. GERALD. 


Where a family meeting is held under the act of 18th of March 1847, for the emancipation 
of a minor, the tutor must be cited before the meeting is held. 

Article 62 of the Constitution, which invests the courts with the judicial powers, cannot be 
extended by implication. 
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The grant of judicial power, in article 79 of the Constitution, is an exception to article 62. 
The grant of judicial power therein copferred upon clerks of court does not extend to 
their deputies. 

The laws of 29th of May, 1846, and 16th of March, 1848, do not confer on deputies the 
judicial powers vested in clerks by the Constitution. Those acts give no other powers 
to deputy clerks than those previously vested in them by law. 


PPEAL from the District Court of East Feliciana, Stirling, J. 


Roberts and Thompson, for plaintiff, contended: The first point is, as to 
the service made upon the tutor. It is contended, that service should have 
been made upon him previous to the meeting of the family. The authority 
recited to sustain this point is 1 N.S. 551. We also call attention to the same 
authority as having no sort of bearing upon the case at the bar. We contend, 
however, that his presence at the time of the homologati@™f of the proceedings, 
and acquiescence therein, cured the error, if it was one, and bars him from 
raising the point now. If such a mode of proceeding were allowed in our 
courts, for parties to acquiesce in all the proceedings that are had in any case 
until after its final judgment, and then to prevent their execution, and raise 
quibbles of this character, the courts, instead of being the defence of the oppressed, 
would be the most potent agent in the hands of the oppressor. For various 
and palpable reasons, this court will readily see that such a course could not 
be allowed. 

The second objection is, that no under-tutor was present at the family 
meeting. Now, the fact was proved most clearly before the court, when the 
rule to show cause why distringas should not issue was made absolute, that 
the under-tutor resided out of the State at the time these proceedings were 
had. But, admitting the position that he was not absent, and that if he was, 
an under-tutor ad hoc could not be appointed to him, what weight is it entitled 
to in this court? It was never contemplated by law, that an under-tutor should 
he present at family meetings, provoked by the minor himself by virtue of a 
peculiar law made for his special benefit, as the one under which this emanci- 
pation was sought. A mere reference to the act itself refutes such a position. 
See acts of 1847, p. 65. Such family meetings being provoked by minors 
themselves, the necessity for the under-tutors does not exist. For the powers 
and duties of under-tutor, see C. C., 301, 302, 303; 1 N. S. 462; 2 L. 
R. 145; C. N. 420, 442; 11 L. R. 189; 4 L. R. 389; 10 L. R. 328. 
We are happy that this point is made, as it is important the question should 
be settled, and settled now. The appointment of minor’s counsel under-tutor 
ad hoc is an objection altogether technical; for we cannot conceive how the 
duties of an under-tutor and an attorney would clash. The one, sworn to 
protect the interest of his client; the other, his ward. 

The third objection, that a judgment by default, should have been taken, we 
deem unnecessary to notice, further than to invite the court to an examination 
of the authorities cited by defendant’s counsel, which show that the doctrine 
does not apply, even by the most latitudinal construction, toa case like the present. 

The objections to the legality of these proceedings, on the ground that the 
deputy clerk happened to sign the papers and orders, is, indeed. a novel one. 
We have been accustomed, in this State at least, to regard the act of the deputy, 
either of the clerk, sheriff, or notary, as being the act of the clerk, sheriff, 
or notary, himself. To unsettle this principle would be dangerous to the interests 
of every party litigant in the State. We have examined the authorities referred 
to by defendant’s counsel, and find nothing to sustain the position whatever. 
We refer to the same authorities, and submit them for construction and decision. 
It was certainly contemplated, that the clerk should have the power of calling 
family meetings to emancipate minors. Such would be the most natural con- 
struction which could be placed upon the act of 1846. The language of the 
statute is directory, as it is in all cases of a similar nature. The petition for 
family meetings in all cases must be addressed to the judge, though the same 
may be ordered by the clerk, or his deputy. The clerk has many powers of a 
judicial character given him by the act of 1846, and yet all petitions must be 
addressed to the judge, and he is to decide all points where any opposition is 
made. Such being the case, why make this case exclusive of that rule? We 
see no good reason why the subsequent action of the judge in this case is 
not curative, if he should have made the order; nor why the clerk is not fully 
authorised to order the meeting. 
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E. T. Merrick, for defendant, contended : In this case, defendant’s counsel 
will merely call the attention of the court to the points of law raised by the 
assignments of error, and in the same order, viz.: 1st. The record shows that, 
March 2ist, the family meeting was ordered to be held on the 28th day of 
March, 1848. The citation was not served on defendant until April 1st, 1848. 
A fair construction of the act of 1847, p. 65, s. 2, requires the citation to be 
served previous to the holding of the family meeting. Cause is to be shown to 
the family meeting as well as to the judge. Their (the family meeting’s) 
advice is worthless, unless they are informed of the facts. See 1 N.S. 551, as to 
the necessity of citation. 2d. There is nothing to show that the under-tutor 
was absent. In truth he was and still is in the parish. His presence (or at 
least that of the tutor under the act of 1847,) was indispensable to the validity 
of the family meeting. C.C.302. An under-tutor ad hoc is an office unknown 
to our law. If one , plaintiff's attorney could not, as was sought to be done 
in this case, act contradictorily with himself, and approve for the opposite party or 
oppose a proceeding which his client was provoking. 3d. The judgment by 
default or an answer was indispensable to a decree of emancipation, for want 
thereof the proceeding and judgment are null in this case. C. P. art. 606, 
No. 4. Ilboid, 609, 359. Bird v. McMicken, 5 N.S, 515. 6 N.S. 212. 7 
N.S. 287. 8 N.S. 284. Ibid, 302, Calvet v. Calvet et al. 4th. The fore- 
going points being established, it must follow that all the subsequent proceedings 
were null. Sublato fundamento cadit opus. 5th. The ninth section of the act 
of 1846, p. 65, did not contemplate investing the clerk with power to condemn 
ex parte. The order certainly could not be made except after citation. In this 
case it was made by the deputy clerk before citation. 

The act of 1846, p. 63, conferring judicial power in certain cases upon 
clerks, can never be held to confer the same power upon their deputies. This 
act gives to the clerks a large part of the judicial power of the late parish judges. 
The most important interests of the parish are thus conferred upon them. 
The Constitution authorises this judicial power to be confided to clerks and 
not deputies. Art. 79. This being an exception to article 62, which invests the 
Supreme Court, the District Court, and Justice of the Peace, with judicial power, 
cannot be extended to any other officers except those specified, and whose 
election had been expressly provided for by the Constitution, Article 82. 
The statute of 1846, p. 67, sec. 18, and the act amendatory thereto, of 1848, 
p- 116, do not confer on deputy clerks the judicial power given to the clerks, 
but simply ‘* the power now vested by law in deputy clerks.”” Various reasons 
will occur at once to your honors why this very great power was not conferred 
on the deputies, and why they were left with the simple power which they 
had possessed prior to said act of 1846. As to the distinction between clerk 
and deputy, under act of Congress, 1790, see Sampson & Overend, 4 Bib. 
409, 1 Greenleaf, No. 506. See also C. P. 782, 

6th and 7th. No judgment by default or contestatio litis having been formed 
either upon the petition to file an account or for a writ of distringas, the order 
to file an account, and the decree for and writ of distringas, were also erroneous. 
4L. R. 13. 

8th. For the foregoing reasons, we contend that all the proceedings in the 
court below ought to be reversed and annulled. 

We further contend, that, inasmuch as under the act of 1847, p. 64, ss. 1 and 
2, the district judge alone was the person to whom the petition is to be presented 
and who alone is authorised by said act to cal] a family meeting ; and inasmuch 
as said family meeting in this case was ordered by the clerk, that, therefore 
the whole proceedings are null, and the petition, instead of being sent back for 
further proceedings, ought to be dismissed. See act 1829, s. 2, Bullard and 
Curry, p. 582, and act 1847, p. 65, @. 2. 


The judgment of the court was pronouneed by 

Rost, J. The plaintiff, who is a minor over eighteen years of age, applied 
to the district court to be emancipated, under the act of 1847, providing for the 
emancipation of minors. The clerk of the district court made the order for 
the family meeting required in such cases, and appointed an under-tutor ad hoc, 
to attend said meeting, on the suggestion of the plaintiff that his under-tutor 
had left. the State. The family meeting advised the emancipation, and its 
proceedings were homologated. The plaintiff then presented another petition, 
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praying that his tutur might be ordered to account. The order on this petition 
was made by the clerk’s deputy. The defendant took no notice of it, and after 
the operation of the legal delays, the plaintiff obtained a rule to show cause 
why a distringas should not issue against him to compel obedience to the order 
of the court. On the plaintiffs motion to make that rule absolute, the defendant 
appeared and excepted to the proceedings, on the ground that they were illegal 
and void; that the plaintiff has never been legally emancipated, and that, if he 
had been, he could not stand in judgment. These exceptions were overruled ; 
and the defendant hus appealed from the decree making the rule absolute. 

The following grounds of error are assigned on the appeal: Ist. The 
defendant was not cited till after the family meeting h@> been held. Under 
the act of 1847, he should have been cited before that time. 2d. The act of 
1846 which confers certain judicial powers upon clerks does not confer the same 
powers upon their deputies. 

These grounds of error are both well founded in law. The citation, with 
a copy of the petition and of the order made thereon, should have been served 
upon the tutor before the family meeting was held, as has been the uniform 
practice under the act of 1829, on the same subject-matter. Family meetings 
have not the means of arriving at correct conclusions, unless they are informed 
of the facts within the knowledge of the tutor. It is stated. in the procés 
verbal, that the tutor was cited, but did not appear at the meeting. This is an 
error: the citation was served four days after the family meeting had been 
held. 

Article 79 of the Constitution authorises the clerks of the district courts to 
exercise important judicial powers. This is an exception to article 62, which 
invests the Supreme Court, District Courts, and Justices of the Peace with the 
judicial power of the State, and cannot be extended by implication to any 
officers not specified in the article. The grant of judicial power is made to an 
officer recognised by the Constitution, and elected by the people; not to the 
deputies whom he appoints and dismisses at pleasure. The organic laws of 
1846 and 1848 do not purport to confer on deputy clerks the judicial powers 
vested in clerks by the Constitution. They give them no other powers but 
those previously vested by law in deputy clerks. 

It is urged, that under the former organisation of the judiciary, clerks 
were entrusted with certain judicial powers which their deputies uniformly 
exercised, and that the framers of the Constitution and the Legislature of 1846 
must be presumed to have known and contemplated the ancient practice, 
legislation, and jurisprudence. A majority of the court do not consider this a 
legitimate presumption. The only act giving judicial powers to clerks under 


the old system was passed in 1828. It speaks of clerks alone ; deputy clerks ~ 


had no authority to act under it; and we cannot, without an express declaration 
of the Convention and of the Legislature, presume that they intended to sanction 
and authorise that which is wrong and illegal. If the wording of the 79th art 
of the Constitution left it doubtful whether the powers it confers were extended 
to deputy clerks, the former practice and the former jurisprudence of the State 
might assist us in ascertaining the intention of its framers. But, in the absence 
of all grant of judicial power to deputy clerks, there is no room for interpretation. 

This distinction between the clerk and his deputy is not peculiar to our juris- 
prudence. An act of Congress provides, that the records and judicial proceedings 
of the courts of any State shall be proved or admitted in any other court in the 
United States, by the attestation of the clerk, and the seal of the court annexed, 
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&c. Under this act, it has been uniformly held, that the clerk who certifies 
the record must be the clerk of the court himself: the certificate of his under- 
clerk, in his absence, or of the clerk of any other tribunal, is incompetent for 
that purpose. 1 Greenleaf, No. 506, and cases there cited. 

There being no emancipation, and no legal order to account, the defendant is 
not in default. 

For the reasons assigned, it is ordered, that the judgment in this case be 
reversed, and the case remanded for further proceedings according to law; the 
plaintiff and appellee paying the costs of this appeal. 

Suet, J., dissenting. In consequence of the abolition of the parish judge 
and probate court pte, it was obvions to the framers of the Constitution, 
that there would be a serious accumulation of the business of district judges. 
To prevent this accumulation from becoming too onerous, and to facilitate the 
administration of justice, it was provided by article 79, that ‘the Legislature 
shall have power to vest in clerks of courts authority to grant such orders, and 
do such acts as may be deemed necessary for the furtherance of the adminis- 
tration of justice, and in all cases the powers thus granted shall be specified and 
determined.” Under this constitutional grant of power, the Legislature enacted 
the Statute of 1846, which is entitled, ‘« An act to carry into effect the judiciary 
system.” In the various sections of this statute, in which power is conferred 
to grant specified orders and do enumerated acts, clerks only are mentioned. 
The only section which speaks of deputy clerks is the 18th, where it is said 
that each of said clerks shall have power to appoint as many deputies as he 
may judge necessary to be approved by the district judge, and sworn in by 
him in open court or in chambers ; that the clerk shall be responsible for the 
official conduct of said deputies, and said deputies shall have all the powers 
now vested by law in deputy clerks. 

There is an ancient, and I think a very sound rule of interpretation: Si de 
interpretatione legis queratur, in primis inspiciendum est quo jure civitas retro 
in ejus modi casibus usa fuisset.” It is familiar to every one that, under the 
former organisation of the judiciary system, during a very long course of years 
deputy clerks had been in the practice of discharging all the duties performed 
by their principals. In Kirkman v. Weyer, nearly thirty years ago, the question 
was, whether the clerk of the district court is authorised by law to appoint a 
deputy with power to administer oaths, and issue executory writs; and it was 
urged, that the exercise of public offices by deputy, was opposed to good 
policy, contrary to justice, and repugnant to the spirit of our Government. 
That, if permitted in any case, it must be by express law ; and that, previously 
to the act of 1817, no one could pretend that power was granted by law to 
clerks to administer oaths by deputy. Martin, J., observes: * Clerks of courts 
have had deputies ever since the establishment of the American Government 
in this country ; and the act of 1817 appears to have recognised such deputies. 
The clerk and the sheriff are the only officers which the Legislature may have 
had in view under that act. The attorney general is not an officer particularly 
attached to anycourt. It seems to me to be too late now to call in question acts 
done by a deputy clerk. A deputyclerk may do all acts which his principal can.” 
And Matthews, J., said: ‘I believe it may be laid down as an undeniable 
fact, that the clerks of the different courts of the late Territorial Government were 
in the constant habit of acting by deputy wherever their convenience required it. 
The same practice has prevailed under the State Government; without its 
legality or propriety having been ever before called in question. It has, then, 
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been a custom coeval with the American government of the country; and even 
were we to allow that it originated in error, the maxim would then (if in any 
case) apply that communis error facit jus. I am of opinion with Judge Martin, 
that this custom has been sanctioned by the Legislature, in the act relative to 
deputies of the officers of our courts.” 

The ancient usage of the State was impliedly sanctioned in 1825 by the 
782d article of the Code of Practice, which declares, ** Clerks may appoint 
deputies, for whom they shall be responsible, and who shall take an oath before 
the court to fulfil well and faithfully all the duties entrusted to the clerk whom 
they represent.” 

The system of entrusting a portion of the judicial power to clerks of court 
was not an entire novelty. In 1828, it was enacted by a Legislature, acting under 
a Constitution which contained no express provision like the 78th article of our 
present Constitution, that the orders of arrest, attachment, sequestration, pro- 
visional seizure and injunction, as well as the commissions to take the deposition 
of witnesses in civil matters, may be issued, either by the judge before whom 
the cause is brought, or by the clerk of his court: provided that the parties 
applying for the same, comply with the formalities prescribed by law to obtain 
any one of the above-mentioned orders. It will not be denied that these functions 
involve the exercise of judicial power. And it is to be observed, that the grant 
of power is to clerks ; deputies are not mentioned. 

Now, under this legislation it was the constant and uniform practice, during 
along series of years, in our Courts at New Orleans, (of the practice in the 
country courts I have not the same knowledge,) for deputy clerks to grant 
orders of attachment, arrest, and sequestration : orders specified in the 1st section 
of the act of 1846. No one, I believe, questioned the practice. It was assented 
to by the courts and the profession. Is it not reasonable to suppose, that the 
framers of the Constitution and the legislators of 1846 had in contemplation 
the ancient practice, legislation, and jurisprudence ? 

To deny deputies the same extent of power, with reference to their principals, 
which they exercised without question, under the former judiciary system, 
seems pro tanto to defeat the purpose of the Constitution and of the act of 
1846 ; which, as I have already suggested, was to prevent too great an accu- 
mulation of labor upon the district judges, and to promoté the speedy and 
convenient progress of justice. [f the interpretation which I maintain be 
not the correct one, those facilities, in several cases, are less now than they 
were before; and deputy clerks, who, under the old system, could order arrests, 
attachments, sequestrations, provisional seizures, and commissions, are now 
without authority to do so. 

I do not say that the 18th section of the act of 1846 is entirely free from 
ambiguity ; but I consider it susceptible of. being construed as meaning, that the 
powers and functions of deputy clerks should be the same as they had formerly 
been ; that is to say, that they should be capable of fulfilling all the duties of 
which the clerk is capable. C. P. 782. 

In considering that a clause in a State Constitution, and the action of the 
Legislature under it, should receive a liberal interpretation, I wish not to be 
misunderstood. There are cases in which fundamental principles of truth and 
right may be involved: principles which do not owe their existence or their 
sanction to the Constitution. If a case should arise in which an interpretation 
of the Constitution or a statute should be invoked, which would bring them 
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in conflict with such a principle, it would certainly be the duty of a judge to 
construe the former with a jealous strictness. 

In conclusion, I may add, that as far as I have been able to ascertain, deputy 
clerks have, under the new judiciary system, been in the habit of exercising all 
the functions and powers of clerks, as they did under the old system. This 
contemporaneous exposition is entitled te much weight. The question before 
us is important for the past as well as the future. ; 
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. 
Isaac Davis v. C. B. Brinton. 


Upon a question of domicil, the declarations of a party made in authentic acts are admissible 
in evidence against him, but he is not concluded by such declarations, and may disprove 
them in all cases where the domicil is not one of the causes of the contract. 

In asuit brought by attachment the defendant cannot reconvene and claim damages for the 
wrongful issuance of the attachment, unless the plaintiff resided in a different parish from 
that in which the suit is brought. 


PPEAL from the District Court of Carroll, Snyder, J. LZ. Selby, for 
A plaintiff. Short and Collins, for defendant. The judgment of the court 
was pronounced by 

Rost, J. This suit was commenced by attachment on a claim of two thou- 
sand dollars, not due at the time, on the ground that the defendant was on the 
eve of leaving the State forever, and of removing his property out of the State 
before the debt became due. 

The defendant Binion answered the petition, denying the existence of the 
claim of the plaintiff, or of any contract under which it could have originated. 
He further answered, that he had a plantation and slaves in the parish of Car- 
roll, which he never intended to abandon, and that the object of his visit to the 
State of Mississippi, during which the attachment issued against him, was well 
known to the plaintiff. That the sueing out of the attachment was a fraudulent, 
vexatious, malicious and illegal proceeding, by which he had been put to great 
trouble and expense. © He asked that the attachment be dissolved, and a judg- 
ment in reconvention for counsel fees and other damages. 

The case was tried before a jury, who returned the following: ‘We, the 
jury, find for the defendant in this, that the attachment was wrongfully sued out 
by the plaintiff, and we assess the defendant’s damage at two hundred and fifty 
dollars.” Sam’t. Neiiu, Foreman. 

The judgment was, that the attachment be dissolved at the costs of the plain- 
tiff; and that the plaintiff pay the defendant the sum of two hundred and fifty 
dollars. The plaintiff appealed. 

The plaintiff sues upon a verbal contract for two thousand dollars. The wit- 
ness offered to prove, it is his brother-in-law who testifies that he heard a con- 
tract between Davis and Binion, and that Binion agreed to give Davis two 
thousand dollars for certain buildings and improvemens on a quarter section of 
land; and that he has heard him say that he owed Davis that amount. Unfor- 
tunately for this witness his subsequent testimony shows that these statements 
cannot be true. He says that ‘‘Davis and Binion origivally bought of William 
Collins, on joint account, the improvements on two quarter sections of land. 
They then made a division, and each obtained a preémption right to the quarter 
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section that fell to his share. It was found that the two quarter sections were 
equal in regard to the land; but that the improvements on the quarter section 
of Binion were worth two thousand dollars more than the improvements on the 
quarter section of Davis.” If this be true, as Binion and Davis were joint 
owners, it is clear that one-half of those improvements belonged to Binion, and 
that he could not owe Davis two thousand dollars. 

Franklin, the next witness for the plaintiff, says that Binion told him he 
intended to separate from Davis. That shortly after he said he had done so; 
and that the difference in the value of the two quarter sectiuns, including the 
improvement, was $2000. He did not understand Binion to say that he was to 
pay Davis $2000 dollars. 

Other witnesses testify that Davis sent to Binion a note for two thousand 
dollars to be signed by him, which he refused to do, giving.as a reason, ‘‘according 
to some of the witnesses,” that it was for too large an amount, and did not con- 
tain stipulations which were to be inserted in it; and stating, accercing to others, 
that he never agreed to pay any such amount, and that if Mr. Davis thought 
that his quarter section was so valuable he might take it and give him the other. 

The evidence in the record shows conclusively, that although Davis and Binion 
had agreed to make a division of the land, the terms and conditions upon which 
it was to be made were never finally agreed upon between them. The contract 
remained incomplete : the plaintiff claiming two thousand dollars, and the defen- 
dant, if he consented to pay anything, only offering a portion of this sum on cer- 
tain conditions not clearly stated by the evidence. Being satisfied that no con- 
tract has been proved, it is unnecessary to enquire whether the contract alleged 
could be enforced at law, and also whether the plaintiff had reasonable cause to 
believe the facts to which he swore to obtain the attaehment. 

It is urged, that the district judge erred in admitting the proof of any damages 
arising in this suit; and that, if any damages were sustained by the defen- 
dant, his remedy is by a separate suit on the attachment bond. 

The reconventional claim for damages rests upon the allegation that the plain- 
tiff is not a resident of the parish m which he sues, and is made under the well 
known amendment to art. 375 of the Code of Practice. 

YX To prove the residence of the plaintiff in the State of Migsi ippi, the defen- 
dant offered, among other evidence, an authentic act, to h the said plaintiff 
is a party, passed a short time before the institution of and in which 

he represents himself to be a citizen of that State; to the admission of which 

the plaintiff's counsel objected, on the ground that Binion was not a party to it. 

But the court overruled the objection; and the plaintiff took a bill of exceptions. 

The district judge did not err; the document was admissible to show the 
declaration ef the plaintiff as to his domicil. Upon its admission the plaintiff 
offered to prove, that the act had been dictated “by the defendant’s counsel, and 
that that portion of it which states the plaintiff to be of “‘Hind’s county, State 
of Mississippi,” was not read to him by the notary or any body else ; and that he 
never read the act himself, or knew of said declaration until it was offered in 
evidence here. The court refused to admit the evidence, and charged the jury, 
that the plaintiff was bound by his declarations of domicil in the authentic act. 
To these rulings of the court the plaintiff's counsel objected. We are of 
opinion, that the district judge erred in his charge to the jury. The same 
question was before us in the case of Hill, McLean §& Co. v. L. Spangenberg, 
4th Aun. 553; and after mature deliberations we held, that a party so situated was 
not concluded by his declarations of domicil in authentic acts passed with third 
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persons, and that he might disprove them. We have no doubt of the correct- 
ness of the rule in all cases where the domicil is not one of the causes of the 
contract. 

We have no means of ascertaining to what conclusion the jury would have 
come as to the residence of the plaintiff, if this charge had not been given. We 
will therefore dismiss the reconventional claim without prejudice. _ 

It is ordered, that the judgment in this case be reversed. It is furtherordered, 
that there be judgment in favor of the defendant, with the costs of the district 
court; those of this appeal to be paid by him. It is further ordered, that the 
claim of the defendant in reconvention be reserved. 





Same CasE—On a RE-HEARING. 


HE appellee, Binion, prays for a re-hearing, and makes but one point, namely, 


that the court has erred, in supposing that his reconventional demand was 
founded on the non-residence of the plaintiff, Davis. If it had been so founded, 
we admit that the district judge may have injured plaintiff by the decision. But 
we do not rely on the amended article of the code: 375, The residence or non- 
residence of Davis was and is wholly immaterial. 

On the contrary, our whole demand in reconvention was based on the propo- 
sition that, in every case of malicious and vexatious attachment, defendant may 
claim reconventional damages for injury to his good name. Offat v. Edwards, 
9 R. R. 90, decides this clearly, and is in every respect a parallel case. 

The domicil of the plaintiff, then, being unimportant, the ruling of the district 
judge caused no injury. We have never disputed the principles cf Hill, 
McLean §; Co. v. Spangenberg. But in that case the residence was material. 
In this it is not. Moreover, Davis was allowed to prove his actual residence. 
The record shows it. We pray, then, thatthe judgment below may be affirmed 
in all respects. 

The court will also observe that the defendant was not permitted to prove 
any such damages as he might have recovered against plaintiff on the attach- 
ment bond. 

He was restricted to such as grew out of the nature of the action itself. 
We think, then, with great deference, that the court has misapprehended our 
pleadings in this point. On that, therefore, we desire to be re-heard. 

Snort and Cotuins, for defendant. 


The judgmen e court on a rehearing was pronounced by 
Rost, J. Wi ertently omitted to state in the opinion in this case the 
conclision to w e had come, that the defendant could not go into the ques- 


tion of damages on his reconventional demand without the plaintifi’s assent ; 
and that as the assent was withheld he must resort to his action on the attach- 
ment bond. For this reason we considered that his right to reconvene depended 
upon the place of his domicil. 

The re-hearing in this case is refused. 





Jane Grisney v. Joun Firzsmmons. 


The father of a natural child acknowledged by him, is liable for alimony for the support of 
the child at the suit of the mother. C. C. 227. 

It is not necessary that the time during which alimony should be paid for the support of a 
natural child should be stated in the judgment allowing the alimony. The time is fixed by 
law. C. C. 260. 
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M. M. Cohen, for plaintiff, contended: In this case plaintiff alleges, that Wendendiess, 


defendant, under a promise of marriage. whch he never performed, became the 
father of her child, Eliza Jane Fitzsimmons, which was born on the 13th 
December, 1846; and plaintiff prays for such alimony for the support of said 
child as the age of said child and the pecuniary circumstances of said defendant 
may justify. 

After hearing evidence and argument, the judge of the Fifth District Court 
of New Orleans condemned defendant to pay alimony in the sum of ten dollars 
per month; and from this judgment defendant, after an ineffectual effort to 
obtain a new trial, appealed. 

lst. Defendant argued, that plaintiff did not sue as tutrix. To which plain- 
tiff replies, that it was not neccessary. The relation of mother and child, and 
the alleged age of the child, showed that plaintiff sued for the use of the child ; 
and the objection, that plaintiff did not sue as tutrix, is waived by defendant's 
answer, and going to trial on the merits, and comes too late after judgment. 

Upon the trial, the patervity was fully established to the satisfaction of the 
court below, under article 226 of the Civil Code. There was judgment of the 
court to that effect, so far as it was necessary, because the defendant was con- 
demned to pay alimony, as such. 

The evidence showed tutership by nature on plaintiff’s part. Defendant 
endeavored to prove that the child was christened under the name of Somers. 
To which plaintiff replies: 1st. That the identity was not establised. 2d. It 
may have been so christened by defendant's agency, as a ruse and cloak. 3d. 
plaintiff was not present at the alleged christeving, and had no agency therein. 
4th. No John Somers is proven tw exist, and in the argument of defendant's 
counsel it was Patrick Somers. 

Defendant argued that his answers on the commission before Judge Bright, 
deny all knowledge as to paternity. and that it was necessary to prove by two 
credible witnesses that the defendant was the father. To which plaintiff replies, 
that the defendant’s denial of any knowledge of paternity answers itself, and 
disproves itself; as defendant must know if he is or is not the father of that 
child. Moreover, his paternity was established by the testimony of two credi- 
ble witnesses. ; 

Defendant argued, that ten dollars per month was excessive alimony. But 
plaintiff proved on the trial, that it should have been 320 per month ; that 
defendant had a five grocery store and was doing a flourishing business; had 
real estate unencumbered ; and that plaintiff had no means of support but her 
daily labor. 

As to defendant's evasive answers to interrogatives, before Justice Bright, 
see 2 N.S.55. 14 L. R. 186. 1 R.R.3L. le L.R. 59. C.P. 349. 4 
L. R. 511. 

W. C. Budd, for defendant, contended: The _petiti 
with her own seduction, aggravated by previous promise triage, and the 
subsequent birth of an illegitimate female ehild; the pate of which she 
endeavors to fusten on defendant. This child she designates by the name of 
Eliza Jane Fitzsimmons; but from an untoward fate and the Rev. Father 
Monaghan, a Catholic Priest of this city, the infant received at the baptismal 
fount, the patronymic of Somers. 

Petitioner further charges, that a few months after the birth of said child, 
she was left direlict on the world by the said defendant, whose abandonment 
converted the damage done to her good fume into a total loss, &c. She claims 
damages in this behalf. likewise alimony for the maintenance of her 
child ; and further, that she be recognised as its natural tutrix. 

The court a gud considering: 1st, that the paternity of the defendant had 
been made out; 2d, that no legal recognition of the child had been made by the 
mother and plaintiff, in conformity with article 221 of the C. C., decreed that 
0 plaintiff should recover alimony at the rate of $10 per month from judicial 

emand. 

We would most respectfully suggest that there are serious objections, both 
legal and moral, to the ratification of this judgment, to wit: 1st. In this' very 
suit she claims judgment recognising her as tutrix of her minor child; yet in 
this a’ Ca she assumes to represent said minor and stand in judgment for 
her. e tutor alone i competent to represent a minor in judicial proceedings. 
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C. P. 108, 109. 2d. The judgment correctly refuses to recognise the capacity 
claimed by Jane Gibney; and yet through some strange oversight it allows 
alimony sued for in said representative capacity. 3d. The defendant denying 
the imputed paternity, a preliminary suit to establish the filiation was indispens- 
able. Articles 257 and 258 C. C. are imperative on this point: “A judgment 
duly pronounced” is requisite in order that they (the natural children) may have 
a right to sue for alimony. 4th. This daughter of Jane Gibney was baptised by 
the name of Somers, as the daughter of John Somers. The law assigns to the 
certificate of baptism the same authority as to a notarial recognition, and puts it 
on the same footing of a judgment contradictorily rendered in cases of disputed 
paternity. Can this suit lie, predicated as it is, upon the assumed falsehood of 
this solemn instrument; and this too, without even making John Somers, the 
reputed father, a party to the investigation? Sth. The judgment decrees a 
monthly payment, which has a beginning but no end. Its registry would create a 
mortgage indefinite in amount, which could not be reised, because the judgment 
itself could not be satisfied. The record furnishes no clue to the terminus of 
defendant's liability ; and the omission is fatal. 6th. If the judgment is indefi- 
nite, it but follows the prayer of the petition, @ longo infervallo. In claiming 
alimony the plaintiff has omitted to designate any amount whatsoever—a loose- 
ness of practice which we believe has not yet received the sanction of this 
honorable court. 

The defendant, interrogated under oath as to his paternity, says: ‘‘ He knows 
nothing about it.” This question he answers impulsively from the depth of his 
conviction, although he refused to respond to other interrogatories propounded 
at the same time, on the ground that the commissioner had no authority to 
tender such interrogatories. Stephen Condon, a witness for plaintiff, in whose 
house she lived eight months, says, ‘‘as to her character, I had not much 
opinion of her. She appeared to be a pretty hard case, and her latter end 
appeared to be as hard as her beginning. I often heard her say she would 
marry no papist for half New Orleans.”” This woman, then, had strong religious 
= and yet she suffered her child to be baptised by a Roman Catholic 

riest, as the daughter of John Somers. How did this happen? Who is John 
Somers? ‘This event occurred when the child was but three days old, and must 
have been known to the attendants and officers of the Charity Hospital. The 
plaintiff, upon the production of this extraordinary document, did not demand 
a continuance on the score of surprise, nor does her counsel attempt to account 
for its existence. And yet, from whom is light to come, if not from the plaintiff? 
But instead of satisfying the court on this point she prefers resting her case on 
extra judicial admissions of defendant, which are contradicted by his own con- 
duct, as well as by his solemn declarations under oath. In estimating the value 
to be attached to said evidence the court will bear in mind, that the most impor- 


tant portion of it retailed to a commissioner in secret session; that the tone 
of the witnesses stify to defendant’s admissions, shows them to be parti- 
sans of a very lo ; that it is not pretended that plaintiff and defendant 


lived in concubinage under the same roof; and that the very looseness of the 
connexion (if any) subsisting between the parties makes its abrupt and unex- 
plained cessation, a circumstance of sinister import. Nor is it to be overlooked, 
that under article 228 C. C., the plaintiff might have offered her own affidavit 
in support of defendant’s paternity. That she wilfully abstained from availing 
herself of this important privilege, the zeal and capacity of her counsel will not 
= us to donbt. Must we not infer, that, however abandoned she may be, 

er soul recoiled from a revolting perjury, which must sooner or later be 
followed by discovery and condign punishment? Must we not infer, that she 
preferred trusting her case to the surmise of the defendant? and when he 
declares that he knows nothing about it, we apprehend that the court will be 
very apt to adopt the same conclusion. 


The jndgment of the court (King, J. absent) was pronounced by 

Rost, J. The plaintiff alleges, that she was seduced by the defendant under 
a promise of marriage, and had by him a daughter, which she is unable to 
support. She tenders proof of the paternity of the defendant, and prays that 
he be decreed to allow such alimony for the rearing and support of said child as 
her age and his pecuniary circumstances may justify. ‘The answer is simply a 
general denial. 
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The evidence having satisfied the district judge that the defendant was the 
father of the plaintiff’s child, and that he was in good circumstances, he allowed 
alimony at the rate of ten dollars per month from the judicial demand. The 
defendant appealed. 

The exceptions taken to the action, in the brief of the defendant’s counsel, are 
made for the first time in this court, and cannot be noticed. ‘The defendant has 
waived them by his answer. 

It is proved by witnesses, whose testimony is not impeached, that the defend- 
ant habitually acknowledged the child as his own, and called her so in conversa- 
tion. His answer, when examined in open court, on the fact of paternity, that 
he did not know whether the child was his, cannot do away the effect of that 
evidence, under article 227 C. C. It is true that the girl was baptised as the 
child of one John Somers ; but this occurred three days after the birth, out of 
the presence of the mother, and, there is strong reasons to believe, without her 
knowledge. The existence of John Somers is not shown, and the certificate of 
baptism was in the possession of the defendant. 

The appellant assigns, as an error, that the time during which the alimony is 
allowed is not mentioned in the judgment. This is as it should be. The time 
during which it is to be paid is fixed by law. '. C. 260. 

Judgment affirmed, with costs. 





ExuizaBetH Barrett, Adm’x., v. J. W. Zacnariz & Co. 


Where the principal was present and acquainted with the acts of an agent, and a sale was 
made with the knowledge and consent of the principal, the agent who acted in good faith 
is not responsible to the principal for damages resulting from the transaction. 

It is requiring too much of an agent who has acted in good faith to oblige him to determine, 
at his perii, difficult questions of law which have not been adjudicated in this State, and 
upon customs not judicially recognised. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Fraser and Roselius, for plaintiff. Bradford and T. A.Clarke, for defend- 
ants. The judgment of the court (Slidell, J. recusing Himself, having been 
counsel in the case) was pronounced by 

Eustis, C. J. This cause has been before this court on a previous occasion. 
Vide 2d Ann. 656. In June, 1847, it was remanded for a new trial to the dis- 
trict court, for the purpose of enabling the parties to amend the pleadings under 
which the cause had been tried in the court below: this court being of opinion 
that justice had not been done between the parties, by reason of the manner in 
which the plaintiffs grounds of action against the defendants had been set forth 
in her petition. By the judgment from which that appeal was taken, the plain- 
tiff had recovered the sum of $9975 11. The trial was before the court. On the 
new trial, the case was submitted toa jury, who found a general verdict for the 
defendants. The district judge refused a new trial, and from the judgment ren- 
dered on this verdict the plaintiff has appealed. 

The definite grounds of action which the plaintiff has set forth against the 
defendants and on which the case was tried, are: 1st, that the defendants had 
in their possession the steamer Claiborne, then running on the Mississippi river 
and belonging to the succession of Israel Barrett, whose administratrix the plain- 
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tiff was; that the steamer was insured to the amount of $15,000, and on a col- 
lison taking place between the said steamer and the steamer Empire, the former 
was so injured and damaged that the underwriters were liable for a total loss ; 
and that it was the duty of the defendants to have abandoned her and to have 
recovered as for a total loss; that by neglecting so to do, the defendants made 
themselves liable to pay the plaintiff the amount of said insurance thus neglected 
‘to be recovered. 

The second ground is, the alleged wrongful taking possession of the steamer 
by the defendants, a short time after the decease of Barrett, and running her up 
to the time of the accident. 

It appears that in 1840, Barrett was the, owner of the steamer Claiborne, then 
employed in the Natchez and Vicksburg trade, and having some transactions 
with J. W. Zacharie § Co., who were merchants in New Orleans, executed a 
bill of sale of the boat to James W. Zacharie, for the consideration of $12,000, 
in three several promissory notes of $4000 each, payable at different periods. 
The bill of sale bears date the 14th of April, 1840; and on the same day Zacha- 
rie gave Barrett a counter-letter to the effect, that the bill of sale was for the 
purpose of securing Barrett's debt to the house of J. W, Zacharie § Co., and 
that Barrett having returned to him (Zacharic) his notes, it was understood that 
when Barrett should have settled all his responsibilities to the house, the steamer 
was to be re-conveyed to him. Barrett caused the boat to be insured; the papers 
at the customhouse were not changed. Barrett commanded the bout in the 
trade until about the 10th of September, 1840, when he died at Natchez, having 
previously entrusted the boat to the mate to take her to New Orleans, who 
continued in her up to the time of the accident of collision with the Empire, 
which took place on the 4th November, 1840. Shortly after the death of Bar- 
rett, the plaintiff who is his widow, appointed J. R. Bieddleman, master, and 
Buel clerk of the boat, according to the request of the deceased previous to his 
death; they remained in charge up tothe time of the accident. The succession 
of Barrett was opened in the parish of West Feliciana, and the plaintiff was 
appointed administratrix on the 16th of October, 1840. 

On the 12th of October, 1840, J. W. Zacharie, to whom the conveyance of 
the boat had been made in April previous, had the papers changed at the custom- 
house and the boat enrolled in his name. She was engaged in the trade up to 
the time of the accident, but earned little money. The officers appointed by 
the plaintiff appear to have had the entire management of the boat, as well as of 
her receipts and disbursements. The defendants do not appear to have exercised 
any control over her, or to have taken any part in the management of her business, 
inconsistent with the exclusive ownership of the plaintiff as the administratrix 
of her husband's succession. 

The plaintiff being present, for her residence in Feliciana so far as her business 


_ aud duty were concerned, cannot be considered as making her a stranger as to 


what was done in a matter of this kind; we say, the plaintiff being considered 
as present, it was a question of fact for the jury to determine to what extent 
she must be considered, from her own acts, as consenting to what was done while 
the boat was in the name of Zacharie, deeming it, as she undoubtedly did, as 
for the benefit of the interests of the succession. We are satisfied with the 
verdict of the jury on this point, and believe it to be in strict accordance with 
the evidence adduced ; and that so fur as the succession of Barrett is concerned, 
there is no claim for damages against the defendants fur the change in the enrol- 
ment at the customhouse, or any act touching the possession or management of 
the boat. 
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A survey was held upon the boat after the accident, and an estimate of damage 
made. Zacharie did not abandon, but sold the boat at public auction for $1,000, 
and settled with the underwriters on the basis of a partial loss. That the sale 
was made with the full knowledge and consent of the plaintiff, the evidence is 
conclusive. She was jn the city and conferred with the defendants about it. It 
is also in evidence that after the sale was determined on, the plaintiff herself 
removed from the boat nearly the whole of the furniture, which the witness 
estimates loosely at from $1200 to $1500, though it may have cost double that 
sum. 

It is-not pretended that the defendants received any orders or directions 
concerning the adjustment of the insurance; and the fact of the sale with the 
plaintiff’s consent, may be considered as disposing of the right of abandonment, 
if it existed, that is, if the circumstances of the case warranted it. 

Whether the case authorised an abandonment, is a question of law which has 
not been adjudicated in this State, depending upon authorities which are in some 
respects conflicting, or upon an usage which has never been judicially recog- 
nised ; and it would be requiring too much from an agent to oblige him to deter- 
mine this question, and to determine it correctly at his peril. The defendants 
having acted in this contingency with good faith, and to the best of their judg- 
ments, and, as the jury were authorised in believing, with the concurrence of 
the plaintiff, we think are not liable for not having made the abandonment. The 
jury were aware of the condition of the plaintiff and had before them evidence 
of the agency she took in the business of the succession. They undoubtedly 
considered her sex, and based their verdict upon their views of the conduct of 
the defendants under circumstances which it was incuntbent on them to scru- 
tinise and weigh. We do not understand any objection to the adjustment and 
settlement made as for a partial loss; the controversy being exclusively.on the 
liability of the defendants for not making the Joss total by an abandonment. 

The judgment of the district court is therefore affirmed, with costs. 


- 


Wm. SEAWELL v. Payne and Harrison. 


A deception practised by one partner upon another has nothing to do with their obligations 
to third persons who are not privy to it. 

A mortgage given by one partner upon the partnership property under a power of attorney, 
which was ample, is valid. 

Where forty-three slaves are sold by the sheriff under no other description than as the in- 
crease of female slaves inthe mortgage, the description is insufficient. 

A party who was aware of the description given by the sheriff in the advertisement of a 
judicial sale, who treated with the plaiutiffs for the purchase of the property, and who 
from the facts can be presumed to have assented to the sale, is estopped from contesting 
its validity on account of the insufficiency of the description. 

Courts of justice should not overturn judicial sales, without securing the rights of those who 
hold to them, by adequate security furnished by the party secking to set aside such sales. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. J. 
R. Grymes, W. C. Micou and P- C. Wright, for defendant, cited the fol- 
lowing authorities to show there was not a sufficient description of the property 
at the sheriffs sale. McDonogh v. Gravier,9 L. R. McDonogh v. Elam, 
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1 L.R. 492. Carmichael v. Aiken, 13 L. R. 207. McGary v. Dunn, 1 Ann. 
339. Ronkendorf v. Taylor’s legsee, 4 Peters 362. : 

Upon the construction of the power of the attorney, and that notice of an 
improper use of the power of attorney, either express or implied, or even a 
want of diligettge in making enquiry, will throw the risk ppon the party taking 
a security under the power. 1 American Leading Cases, 392 to 404. Story’s 
Ag. 62, 67, 68, 70. Paley’s Ag. 192, 198. 

That a ratification of the acts of an agent can only be presumed when the 
principal has a full knowledge of all the facts and circumstances. Story’s Ag. 
par. 243. 2 Kent,616. Paley’s Ag. 171. 1 Am. Leading Cases, 421. Owings 
v. Hull, 9 Peters, 629. 

Prentiss and Finney, fer Payne §& Harrison. Wm. Dunbar, for Gas Light 
Company. 

The judgment of the court was pronounced by 

Eustis, C.J. The plaintiff is a creditor of the late B. B. Breazeale, by 
virtue of a sale of an undivided one-half interest in a certain plantation and 
slaves, for which he claims a mortgage and vendor’s privilege. The object of 
the present suit is to obtain a decree, annulling a certain mortgage held by Payne 
& Harrison, assignees of the Gas Light and Banking Company, avoiding a cer- 
tain judgment confessed by the widow of the late B. B.Breazeale, in favor of 
the said company, and setting aside a certain sheriff's sale of the property, in 
which the plaintiff has a mortgage, at which said Payne & Harrison became 
the purchasers. The plaintiff also claimed a personal judgment against Mrs. 


, Breazeale for the amount of the mortgage debt assumed by her, which does 


not appear to have seen contested. 

The judge of the Third District Court, before whom the cause was tried, 
determined in favor of the validity and binding force of the mortgage, the judg- 
ment and the sheriff’s sale, but gave the plaintiff judgment against Mrs. Brea- 
zeale, for the amount of the debt claimed, and interest. From this judgment 
the plaintiff has appealed. The case has been elaborately argued on each of 
these points ; and as they are distinct, it is better to examine each separately in 
the order in which they are presented. 

And first, as to the mortgage. It bears date the 3d day of August, 1838, and 
was passed, in the parish of Natchitoches, before a notary public. It is executed 
by Breazeale in his own name and as attorney in fact of his partner, the pre- 
sent plaintiff, who were carrying on business as planters, under the name of 
Breazeale and Seawell, in the parish of Natchitoches. The power of attorney 
was made before the same notary. The act recited, that whereas the said Brea- 
zeale and Seawell were justly indebted, jointly and severally, unto the New 
Orleans Gas Light and Banking Company in the sum of forty thousand dollars, 
money loaned to them by said company, on the terms and conditions hereinafter 
set forth, and for which amount they have given their joint and several bond or 
obligation to said company. To secure the payment of this bond in five instal- 
ments, with the interest, their plantation and slaves in the parish of Natchitoches 
-is mortgaged. 

It appears that the loan was granted by the bank on an application made in 
the partnership name of Breazeale and Seawell, in February, 1838, in which 
it was stated, that the partnership was indebted to the commercial firm of 
Thomas Barrett & Co. of New Orleans in about the sum of $40,000, and that 
the proceeds of the loan might be applied to the payment of this.debt. This 
arrangement was accordingly carried into effect. Barrett & Co. were paid, and 
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the bank became the creditor of the partnership. The debt of Barrett & Co. Ssawstt 


" originated as far back as 1834 im the aecounts between that house and Breazeale 
‘and Seawell, of whom Barrett & Co. were the factors. 


The power of attorney from the plaintiff, which bears date after this applica- 
tion, to wit, the 20th of April following, is full and ample. It attthorised Brea- 
zeale to use the name of the firm in drawing and endorsing notes and obligations, 
executing mortgages, &c., as he might think proper and conducive te the inte- 
rest of the firm. 

It is conceded, that the plaintiff knew of the debt of Barrett § Co., and that 
he consented that a mortgage should be given in order to obtain funds to effect 
its payment. But it is contended that the plaintiff was deceived by his partuer, 
and that this debt was in fact not that of the partnership, but contracted for the 
benefit of Breazeale alone. 

It is ulso conceded, that the terms of the power of attorney were sufficient to 
enable Breazeale to bind the plaintiff on any new contract, and that any person 
advancing money on the faith of such a power of attorney would certainly be 
protected. We concur with the district judge in the opinion, that the validity of 
the transactions between the bank and the parties who effected the loan, and 
consented to its application, is not affected by the state of affairs between the part- 
ners inter se. A deeejt between partners has nothing to do with their obligations 
towards third persons who are not privy to it. There is no evidence of any con- 
nivance on the part of the bank. The accounts of these partners have never 


been settled ; and the knowledge which the plaintiff had of this debt to the bank, - 


and his repeated and continued acts in relatien to it, preclude any court of justice 
from considering it otherwise than as he himself has treated it; from the time of 
its being contracted, in 1838, when the plaintiff was in Louisiana, up to the year 
1847, to wit, as a valid and subsisting obligation. 

In relation to the judgment confessed by Mrs. Breazeale in favor of the bank, 
we find no reason for setting it aside. This judgment is for the same debt for 
which the mortgage was given hy Breazeale and Seawell, which Breazealé had 
assumed to pay when he bought out Seawell, and which Mrs. Breazeale 
became bound for, she having purchased the property, in 1842, at sheriff's sale. 
subject to the mortgages. 

We have next to consider the validity of the sheriff’s sale, by which Payne 
and Harrison beeame the purchasers of the plantation and slaves, under an exe- 
cution issued on this confessed judgment by the bank against Mrs. Breazeale. 
We do not think the evidence establishes any fraud or unfair dealing in any 
of the parties in relation to the sheriff's sale. 

The question has been argued at bar, as to the sufficiency of the description 
in the advertisements and sheriff’s sale. The words ‘increase of the above 
described female slaves,’’ meaning those children born since the date of the mort- 
gage, to wit, the 3d day of August, 1838, are used as words of conveyance of 
that portion of the slaves. 

It is an elementary prineiple of the contract of sale, that the vendor should 
explain himself clearly respecting the thing sold ; and the principle is peculiarly 
applicable to sales made under the authority of courts of justice. 

In the present case it appears that the list of the slaves was taken from the 


act of mortgage; the names of those since deceased being marked dead. Among — 


those designated as dead were several females, and their issue was consequently 

to be included under the general term increase of female slaves. It appears 

that some forty-three slaves were held by the purchasers as having passed under 
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this denomination, without any other description. The original mortgage con- 
tained the names of but forty-five slaves, and’ purported to embrace their future 
issue. 

It seems to us, that this description in the advertisement and deed would have 
been insufficient, under ordinary circumstances, to operate transfer of the forty- 
three slaves which are held under the denomination of increase of female slaves. 
The description is far less definite than that which was held insufficient in a 
sheriff’s sale in the case of McGary v. Dunn, 1st Ann. 339. In that case the 
description was “‘ninety pews in the Church of St. Patrick, more or less.” Code 
3273, 3274. C. P. 648, 654, 655, et seq. 

Whether this defect was cured by the proceedings under the monition, and 
to what extent these proceedings were affected by a suit in chancery, instituted 
by the plaintiff for the purpose of setting aside the sale, are questions which we 
have fully considered, but upon which it has not become necessary to express 
an opinion. A previous question has to be determined, and that is, whether 
the plaintiff, by his conduct in relation to this sale, has not placed himself in such 
a position that he cannot take advantage of this defective description of the pro- 
perty to be sold. 

There was a stipulation in the original mortgage to the bank, that in the event 
of the instalments not being regularly paid, the propertywmortgaged should be 
sold for cash, without appraisement. A clause to this effect was usual in mort- 
gages given to the banks. This we consider as binding upon the mortgagers, 
and those who hold under them. The plaintiff must be considered as a party 
to this act, and cannot complain of the exercise of the right of selling without 
appraisement, which was exercised by the bank. 

The sheriff's sale took place on the 3d of April, 1847, after the usual adver- 
tisements. The property had been for some months under seizure, and had been 
advertised for sale on the first Saturday in February previous, but the sale had 
been postponed by the agent of the creditor. 

The advertisements of the property are not in evidence; but both parties 
assume the description which we have given from the sheriff’s deed and return 
to be correct. 

The judgment was confessed on the first of December, 1846, and execution 
was issued on the fourth of that month. The description of the property, it is 
said by the plaintiff's counsel, was copied from the mortgage and annexed to 
the writ, and the sheriff was directed to sell accordingly. 

While the property was advertised for sale the plaintiff was in direct treaty 
with the bank for purchasing it. It was the only mode by which any part of his 
debt could be saved; and we accordingly find an effort was made on his part to 
get such terms of payment from the bank as would make the purchase advan- 
tageous to him. It appears the defendants were also in treaty with the bank for 
the same object, and that they and the plaintiff were in communication on the 
subject. The terms on which the bank was disposed to facilitate the plaintiff's 
purchase do not appear to have been accepted ; and when the sale took place it 
appears to have been a fair one, in which the plaintiff and the bank were inte- 
rested in its bringing a full price. On the 25th of January this letter was 
addressed by the plaintiff to the board of directors of the bank. 

‘I understand that your board will meet this day, and will decide upon my 
proposal of the 22d inst., relative to the purchase of a portion of the plantation 
and slaves formerly belonging to Breazeale and myself, and advertised to be sold 
on the 6th proximo. | In making this proposal, my sole object, as I stated, is to 
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secure a debt which constitutes all my fortune, and not to injure any person. SxaweLt 
v 


My object now, in making this communication, is to call the attention of the board 
to the notice of sale of this‘ property. By reference to this notice, it will be 
seen that the stock and farming utensils, though specially mortgaged to the Gas 
Bank, are not included with the land and negroes to be sold. It is evident, that 
if the plantation is sold without the stock and farming utensils, it will be sacri- 
ficed, as it will be too late to procure stock, &c., to make a crop this year, so 
that no one but Mrs. Breazeale will be able to purchase it. ‘+I made a proposal 
to Mr. Payne day before yesterday, that all the property formerly belonging 
to Breazeale and myself, should be valued, and that Mrs. Breazeale should 
take it at the value fixed, and secure me the balance, after deducting the 
bank debt, allowing her six or eight years, if necessary; paying me only a 
small amount in cash; or should Mrs. Breazeale be not willing to take the 
property according to this valuation, that I should take it, and pay the bank 
debts.” 

Not having the advertisements before us, and forming our conclusions from the 
sheriff's sale and return, we must believe either that the plaintiff was mistaken 
in supposing the stock and farming utensils to have been omitted, (and if this 
were so the plaintiff could easily have shown it,) or the matter to have been 
afterwards corrected, as we find them included in the sale and return. 

This letter brings home to the plaintiff a full notice of the advertisements, and 
establishes the fact, that they were examined by him, and that the description of 
the property to be sold, except in the instance designated, was such, as in his 
opinion, as would insure a fair sale. It is obvious that the plaintiff acquiesced 
in this description. He had his chance of buying under it, and if those who 
were competing with him for the aid of the bank, bought under that description, 
it seems to us, that on the principles of law on which courts always act in cases 
of this kind, it is not competent for the plaintiff to avail himself of the defective 
description of the property, which had passed under his eye, and which he had 
an opportunity of correcting. We think we are authorised to infer, as a 
question of fact, that the plaintiff, so far as those with whom he treated about 
the purchase of the property, assented to the sale in this form, and is estopped 
from contesting its validity on that account. Cases cited in 1 Story’s Equity 
Jurisprudence, sec. 384, 385, 386. 

Being satisfied with the fairness of the sale, when we look at the evidence 
concerning the value of the property, we are far from considering the plaintiff 
as having established any injury to his interests by reason of the price at which 
it was sold. The original mortgage debt has not been satisfied by the proceeds 
of the property sold; for which the plaintiff stands before us as responsible. 
And if a re-sale were ordered, what guarantee is there that any of the parties 
interested will derive any benefit from it. The purchase money, some $32,000, 
has extinguished that amount of debt for the judgment debtor. He acquiesces 
in the sale. If this sale be set aside, and the property brings less, she is the 
loser of the deficiency as well as the mortgage creditor :—taking precedence in 
right of the plaintiff;—and who derives any benefit from this disturbance? This 
is not a case in which it is necessary to affirm this principle, but it affords a 
strong illustration of the obligation of courts not to overturn judicial sales, 
without securing the rights of those who, hold to them. Since this sale the 
region of country in which this plantation is situated has been inundated by an 
unusualflood of the Red River, and we are unfortunately menaced this year 
with a recurrence of the same calamity. The property might not bring one-half 
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of what it brought at the sale. Justice forbids that the interests of the debtor 
and seizing creditor should be put in jeopardy, unless protected from ultimate © 
loss by adequate security to be furnished by the party seeking to set aside the 
sale. Coiron v. Millaudon, 3d Ann. 668. 

The judgment of the district court is therefore affirmed, with costs. 





Surrity, Escotr & Co. v. OWNERS oF THE STEAMER Brive. 


Qwners of steamboats are commercial partners. C. C. 2796. 
An attachment will not lie against the property of a partnership, where ene of the partners 
resides in the State, and it is not shown that the partnership domicil is out of the State. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 


Ii. L. Hunton and E. A, Bradford, for plaintiff, contended: The plaintiff, 
holding a claim aguinst the Steamer Bride, brought suit to recover it. Lespe- 
rance, a part owner residing in the city of New Orleans, was cited in the 
ordinary form. Hadlock, Driver and Blood, the other part owners, being non- 
residents of this State, were brought into court by attachment of their interest 
in the boat. The boat having been released on bond, the defendants then 
took a rule to set aside the attachment on various grounds, but particularly on 
the ground, that, inasmuch as Lesperance, one of the part owners, resides 
here, the boat being partnership property, was not subject to attachment. This 
last “ae wus sustained by the court, on the authority of the case of Munroe 
v. Frosh, 2 Ann. 962, and the plaintiff appealed. 

The principle established in the case of Munroe v. Frosh, although reasonable 
and undoubtedly correct in respect to a commercial firm, having a social name 
and domicil, cannot, ‘without violence to the general provisions of law, and to 
adjudged cases, be extended to part owners of steamboats or other vessels 
who possess neither a social name nor domicil. 

As the plaintiffs held a claim for which all the owners of the boat were 
bound in solido, they had a right to prosecute its recovery against each and 
all of them; and, consequently, were entitled to the proper process to bring 
them all before the court. But, so far as the non-resident partners were con- 
cerned, the only process that could reach them was that of attachment. Byrne 
v. Hooper, 2 R. R. 229. Heffernan v. Brenham, 1st Ann. 146. 


Wolfe aud Singleton, for defendant, contended: This appeal is taken from 
a judgment of the Fourth District Court dismissing a writ of attachment under 
the following circumstances: The Steamboat Bride was a packet running 
regularly between the ports of New Orleans and Vicksburg, carrying freight 
and passengers for hire, and was owned by Hezekiah Hadlock, Joseph <A. 
Driver and William Blood, all of whom resided at the time, and still reside, 
in New Albany, Indiana, and by Francis Lesperance who resided at the time, 
and atill resides, in the city of New Orleans. : 

Lesperance, the partner who resides in New Orleans, owned three-eighths of 
the boat. The ground stated in the ryle, and upon which the attachment was 
dissolved, is, that the process of attachment will not lie against partnership 
property, when one of the partners resides in New Orleans. 

The judge of the court below decided the case, and set aside the attachment 
upon the authority of the decision in the case of Munroe v, Frosh et al., 2 
Ann. 962. We think the judgment is fully sustained by the authority upon 
which the judge below has rested it. There are other obvious reasons why the 
attachment should be set aside. In the case of Munroe v. Frosh et al., this 
court held the following language : ‘* The remedy of attachment is a stringent 
one; it has always been strictly construed, and has not been permitted, except 
in those cases where it is clearly and fairly applicable.” Now, here is a case, 
where property is owned by four commercial partners, some of whom reside 
in the State, and some of whom reside out of the State. This property consti- 
tutes the stock in trade, and is an essential feature in the partnership, and is 
strictly liable for all the partnership debts, and is of that character that no portion 
of it can be seized without seizing the whole. 
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It ie perfectly clear, that the property of a resident cannot be seized by a pro- 
cess of attachment. The question then irresistibly forces itself on the mind 
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can the attaching creditor in the exercise of his remedy of attachment, violate “g:eawee 


the rights of residents ? or, will he be permitted to trample upon the rights of 
residents, that he may enforce the extraordinary and harsh power of attachment 
against a non-resident? We do not think the present case one in which the 
remedy of attachment is clearly and fairly applicable. 

Suppose A. B. and C. were engaged in buying and selling cotton, and that 
A. and B. resided in the State of Mississippi, and C. resides in the city of New 
Orleans, and that these three persons trade without assuming any common 
name. Now, suppose they purchase one hundred bales of cotten, and ship 
them to C., at New Orleans. Query ? Would the process of attachment in a suit 
brought against A. B. and C. lie against this cotton? If the decision in Munroe 
v. Frosh et al. be law, it certainly would not lie? The attaching creditor would 
have no right, under any circumstances, to attach the property of C. But, it 
will be said, on the authority of Heffernan v. Brenham, | Aun. 146, that in order 
to sue the owners of a steamboat, you must cite each one of the owners. 
We answer, so you would have to cite A. B. and C., if they did not assume 
a partnership name. And it will be contended again, that the case is not 
analagous, because the part owner of a steamboat cannot sell or part with more 
than his interest in the boat, while C. would have the entire control of the 
cotton, and might sell the whole of it. Well, how does this consideration affect 
the question of the right to attach? We cannot see that it can affect the 
question in the slightest, and amounts to a mere incident that is peculiar to the 
property which happens to be the object of the partnership. From considera- 
tions of public policy it has become the settled law, that a part owner of a 
vessel cannot sell more than his interest. 

The fact that persons choose to engage in a partnership trade without assum- 
ing a common name, does not make them the less commercial partners. The 
3d section of article 2796 C. C., provides *‘ that those who are engaged in car- 
rying personal property for hire in ships or other vessels, are commercial 
partners.” This language is broad and unrestricted. The feature of solidarity, 
which is the distinguishing mark of the obligations of commercial partners, 
is equally found running through all the operations and dealings of owners of 
steamboats, carrying personal property for hire. But, is the creditor remedy- 
less in the present case? We think the law has given him a remedy that fully 
protects his rights, without infringing upon the rights of others. The bank- 
ruptcy of the partnership dissolves it. Art. —, C. C. 

he article 246 Code of Practice, gives the right of garnishment, which is a 
modification of the remedy of attachment. Would it not have been the proper 
course for the attaching creditor to have seized the interest of the non-resident 
partners in the hands of the resident partner, and thereby have provoked a 
settlement of the partnership? It appears to us, that this would have secured 
ell his rights, and at the same time have enabled him to steer clear of the 
dilemma of seizing the property of a resident. 

It appears to us, that this case presents a conflict of interests and rights ; 
and the question is this; Is the resident the unfortunate man in owning part- 
nership property with non-residents, or is the attaching creditor the anfortunate 
man in having debtors so situated that he cannot exercise the remedy of attach- 
ment? We think the court cannot hesitate, when two parties come before them 
under these circumstances, to disallow the extraordinary remedy of attachment. 

The property attached in this case was bonded by F’. Lesperance alone. So 
that we have the anomaly of a resident standing before this court, asking that 
his property be released from a seizure under attachment, and that the writ 
of attachment be set aside. 


The judgment of the court was pronounced by 

Suiwext, J. The petition charges, that Lesperance, a resident of New 
Orleans, and Hadlock, Driver and Blood, residents of Indiana, are liable in 
solido to the plaintiffs, for certain stores, &c., furnished for the Steamer Bride, 
owned by the defendants, and employed by them in the transportation of passen- 
gers and property for hire. Upon the usual affidavit of the indebtedness of the 
three last named persons, and of their residence out of the State, a writ of 
attachment was obtained, and the steamer was seized. She was bonded by 
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Lesperance, he acting im the bond for himself and the other owners. Before 


oun oy issue joined a rule was taken by the defendants to show cause why the attach- 


ment should not be set aside. It was tried in the court below, and is pre- 
sented to us upon the following agreed statement of facts : 

At the date of the institution of this suit, as well as at the time the plaintiff's 
claim accrued, the Steamer Bride belonged to Hezekiah Hadlock, Joseph A. 
Driver and William Blood, who resided, and yet reside out of the State of 
Louisiana, viz., in New Albany, Indiana, and to Francis Lesperance, who had 
for many years previous, and still resides in New Orleans. F. Lesperance 
owned three-eighths of the Bride. The steamer Bride was employed as a 
packet between the port of New Orleans and the city of Vicksburg, Mississippi, 
carrying personal property for hire. 

The district judge, being of opinion that the case fell within the principle 
established in Munroe v. Frosh, 2 Ann., 962, made the rule absolute, and 
dismissed the attachment. 

The article 2796 of the Civil Code is in these words : ‘* Commercial partner- 
ships are such as are formed, 1st. For the purchase of any personal property, 
and the sale thereof, either in the same state or changed by manufacture. 2d. 
For buying or selling any personal property whatever, either as factors or 
brokers. 3d. For carrying personal property for hire in ships or vessels.” 

It is not our intention, on the present occasion, to attempt the expression of 
an opinion as to all the legal consequences which may result from this naked 
provision of the Civil Code. The state of our legislation on the subject of 
shipping is quite anomalous, from the fact, that when the Civil Code was 
enacted it was expected that a Code of Commerce would also be enacted. The 
Civil Code expressly refers to the contemplated Commercial Code as the one 
which is to control. in cases of repugnancy, the subject of commercial partner- 
ship. Our opinion as to the effect of article 2796 must be considered as con- 
sidered as confined to the case before us, leaving other points to be determined 
as they arise. 

Under this article our courts have repeatedly held, that part owners of vessels 
are so far commercial partners as to be liable to the creditors of the vessel in 
solido. ‘The doctrine to this extent may be considered as conclusively settled. 
If the part owners are to be held commercial partners, for the purpose of their 
liability to creditors of the vessel, it is fair to give them as against those credi- 
tors the benefit of that character. The burden and the advantage should go 
together, Qui sentit onus sentire debet et commodum. 

When attacked, therefore. as commercial partners, and charged by reason of 
that character in solido, it is just that they should be permitted to say, as 
against you, our vessel is partnership property. Has a creditor, then, who 
charges his debtors as commercial partners, a right to the conservative process 
of attachment against the partnership property found in this State, when one'of 
the commercial partners is a resident of this State, and it does not appear that 
the partnership domicil is out of the State ? 

The remedy by attachment is a harsh one; it is in derogation of common 
Tight; it is, therefore, strictly construed. What we said in Frosh v. Muller, 
is deducible from the uniform jurisprudence on this subject, namely, that 
attachment must not be permitted, except in those cases where it is clearly 
applicable. Now, the object of our attachment law is to enable suitors in 
our courts to collect their debts, from non-residents. The property of a resi- 
dent debtor cannot be taken on such process; his creditor must abide the 
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ordinary course of judgment and execution. But, if the creditor is permitted 
to seize, under attachment, the property of a partnership in which a resident 
citizen is a partner, is not the resident citizen a sufferer? Is not the right of 
possession which belongs to him disturbed, and the prosecution of his partner- 
ship business defeated ? Undoubtedly they are ; aad, consequently, his privileges 
of exemption from attachment is substantially violated. 

It is said, the case of Munroe v. Frosh, is not identical with this. It is not. 
But the spirit of that decision reaches this case, and authorises us to say, that 
under a strict construction of the attachment law, a commercial partner resident 
here ought not to be disturbed by an attachment of the partnership property, 
at the suit of a creditor of the partnership. 

Judgment affirmed, with costs. 





J. Seeuers, Administrator, v. P A. Lemarrre et al. 


Where the petition does not show an interest in the plaintiff which he is prosecuting, the 
suit will be dismissed. 

Vague and general allegations are insufficient to maiutain a snit. 

The purchaser at a sheriff's sale under a mortgage is not concluded by a lease which existed 
on the property, because it was mentioned in the certificate of the recorder of mortgages 
when the sale was nut made subject to the lease, and the certificate was given without 
authority. 


PPEAL From the First District Court of New Orleans, J. Seghers, p. p. 
F’. Buisson, for defendant. The judgment of the court was provounced by 

Rost, J. A house and lot belonging to the defendant Lemaitre were sold 
under a mortgage debt held by Dominique Seghers, and purchased by Henry 
Kaym, who paid to the sheriff the cash portion of the price. “ 

In the certificate of the recorder of mortgages, read by the sheriff at the time 
of the sale, it is stated that Lemaitre had leased the house and jot for the term 
of six years to Elizabeth Suiri, and that the rent had been puid to him for the 
whole time. 

Elizabeth Suiri having refused to deliver possession of the premises to the 
purchaser, he withdrew the payment he had made, on giving a receipt by which 
he bound himself to refund the amount, and to give his notes for the balance as 
soon as the mortgage resulting from the lease of the property to M’lle Suivi 
will be decided to be null and void ; otherwise the adjudication to be considered 
as null. 

The administrator of Dominique Seghers, who has since died, instituted the 
present to avoid the lease, on the ground that it is in fraudem legis, and out of 
the usual course of business. 

The defendants excepted to the petition, on the ground that it showed no cause 
of action, and that the property mortgaged having been sold at the sheriff's sale 
for a sum over and above the amount of the mortgage, with interest and costs, 
the plaintiff has no interest in the matter. This exception was sustained in the 
court below, and the plaintiff appealed. 

We are of opinion that the grounds of action assigned are insufficient, by 
reason of their vagueness and generality; and that the judgment must, for that 
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reason, be affirmed. In making this disposition of the case, it is proper to state 
that we do not consider the purchaser at the Sheriff ’s sale as being bound by the 
lease, because it was mentioned in the certificate of the recorder of mortgages. 
The sheriff did not sell the property subject to the lease, and the certificate of 
the recorder _was given without authority. 

If the lease has not been recorded as required by the act of 1806, or is simu- 
lated, the plaintiff may, at the request of the purchaser, undertake to clear the 
property of that encumbrance even if he was not legally bound to do so; but he 
must allege his cause of action with sufficient precision to put his adversaries on 
their defence. 

Looseness of practice is a growing evil, which we deem it our duty to 
remedy. 

The judgment is affirmed, with costs. 


eee 


E. J. Hart & Co. v. Saip Jane Ross et al. 


Ships and owners are liable for loss and injury to goods shipped, caused by bad stowage 
and want of care. 

Vessels are liable for loss and injury to goods shipped occurring from improper delay in not 
sailing at the appointed time; but the amount of damage must be shown by evidence. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
M. M. Cohen, for plaintiff. 2. C. Duncan, for defendant. The judgment 

of the court was pronounced by 
Surpewnt, J. The plaintiff's goods, as appears by the bill of lading, were 
received in good order and condition at the port of shipment; but when delivered 
at New Orleans were in bad order. The staves of casks were flattened and out 
of shape; boxes crushed, &c. There is no showing of stress of weather. The 
whole testimony tends irresistibly to the conclusion that the goods were badly 
stowed, and that the damage arose from that cause; for which the ship must 
answer. A portion of the claim, as exhibited by the account annexed to the 
petition, is for the leakage of casks containing liquors, and deterioration or injury 
of other articles, in consequence of the bad stowage and want of care. We see 
no reason to disturb the allowance made on this score by the court below. But 
there is a portion of the claim which is not supported by such evidence as would 
justify the assessment of any specificsums, or even enuble us to make an 
approximate estimate. In the account it is claimed very loosely as “loss sus- 
tained by the unreasonable detention of the vessel after time advertised to sail, 
and time named by her agents in making contract for freight, say on $1500, 
$100.” It appears from the evidence, that the public advertisement and the 
private assurance to the plaintiffs were of the most positive character as to the 
time of the vessel’s sailing; but that these assurances were disappointed for the 
convenience and interest of the ship owners. The vessel did not put to sea until 
about twenty days after the time promised. There was a good deal of testimony 
going to show that transient ships (as distinguished from packet ships) are usually 
wanting in punctuality, and that the public do not rely nor act upon what the 
agents of such vessels promise. We concur with the district judge, that such 
evidence of usage should have little favor in courts of justice. We also concur 
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in the opinion that the voyage was unduly procrastinated. Considering the season 
of the year and the nature of sorfie of the articles, time was important. But 


Hart 
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the evidence to the point of resulting injury is so loose and vague that we are J4%* Ross. 


unable to allow that item of the claim. 

It is therefore decreed that the judgment of the district court be reduced 
from the sum of $336 30 to the sum of $236 30, which sum is to bear interest 
from the 20th January, 1846, until paid, and that, so amended, the judgment be 
affirmed; the plaintiff paying the costs of the appeal. 





Susan D. Marcos, f. w. c., v» Vatcour Barcas, f. m.c. 


Untila bill has been probated itcan produce no legal effect, and is not admissible in evidence. 

Where a mother claims as forced heir of a deceased child, it is not necessary to prove that 
the deceased left neither descendants nor collaterals, these being negative propositions ; 
but she must show that the father is dead, or that one hundred years has elapsed from the 
date of his birth, to entitle her to recover one-half of the estate. 

A legatee who takes possession of his legacy without any authority for so doing, is bound to 
restore the fruits he has received. C. C. 1622. 

Where the value of the services of slaves for a long series of years is claimed, the expenses 
of rearing the children are to be considered in reduction of the amount. ‘ 


PPEAL from the First District Court of New Orleans, McHenry, J. J. C. 
David, for plaintit?. H. Train, for defendant. The judgment of the court 
was pronounced by 

Rost, J. The plaintiff alleges that she is the mother and only forced heir of 
Désirée Hudson, who died intestate in 1837, leaving the slave Louis, who has 
been ever since in the possession of the defendant; that besides being the forced 
heir of Désirée Hudson, she is the creditor of her succession for funeral expenses 
and expenses of the last illness paid by her. She asks judgment for the slave 
Louis, and his hire since the death of her daughter. 

The defendant has filed a general denial; and has farther answered that he was 
in possession of the slave Louis, as executor of the last will of Désirée Hudson 
and as legatee, with directions to have him emancipated as soon as he had 
attained the age required by law. He further allegesthat the execution of the 
will has never been ordered, for want of funds to defray the expenses. There 
was a judgment as of non-suit against the plaintiff, and she appealed. 

The will under which the defendant detains the slave claimed has never been 
probated, and until it is, it can produce no legal effect and is not admissible in 
evidence. C. C. 1637. Stewart's Curatorv. Row, 10 L. R. 553. Until the 
will was probated and ordered to be executed, the defendant had no right to the 
possession and services of the slave Louis. 

We consider the admission of the defendant in his answers to interrogatories, 
that the plaintiff was the mother of Désirée Hudson, and the testimony of the 
three witnesses who prove the filiation, as having reference to the allegations in 
the petition that the plaintiff is the mother and forced heir of thé deceased, or 
in other words, that she is her legitimate mother. It is urged that she has not 
proved the heirship alleged. Under the leading case of Hooter’s Heirs v. Tip- 
pet, 12 M. R. 390, the plaintiff was not bound to prove that the deceased left 
neither descendants nor collaterals, these being negative propositions. See also 
Owen v. Mitchell, 5 N. S. 668; Bernardine v. L’ Espérance et al., 6 N.S. 96. 
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Under the authority of the same case, in order to-show that she was the only 


Bancas. heir, she should have proved that the father of Désirée Hudson was dead, or that 


one hundred years had elapsed since his birth. This omission, however, we do 
not consider material, so far as the possession of the slave is concerned. The 
plaintiff is the heir of her daughter for at least one-half, and the defendant, not 
being a just possessor, is without color of right to oppose her claim. 

It is proved that the deceased had the slave Louis in her possession at her 
mother’s house, and that after her death the defendant took him, and has enjoyed 
his services ever since. By his own showing, he was a legatee under the will 
of the deceased, and took possession of his legacy of his own authority; he is 
therefore bound to restore the fruits he has received. C. C. 1622. When 
Désirée Hudson died, Louis was a child, and the witnesses have set no value 
upon his services, except for the last four years. Underthe view we took of the 
value of the services of slaves when claimed for a series of years, and of the 
expenses of rearing slaves’ children, in the case of Henry C. Walker et al., 
appellants, v. Mrs. O. Duverger, Administratrix of F. Wharton, ante p. —, 
we are of opinion that the sum of three hundred dollars isa reasonable com- 
pensation for the services of the slave Louis. The plaintiff, under the evidence, 
is only entitled to one-half of this sum. 

* The decision which we are about to make must, of course, be understood as 
not affecting the eventual rights of the slave Louis, if any he has, under the will 
of Désirée Hudson. 

It is ordered that the judgment in this case be reversed. It is further ordered 
that the plaintiff recover from the defendant the slave Louis, and one hundred 
and fifty dollars damages. It is further ordered, that the defendant pay costs in 
both courts. 





Van Wart, Son & Co. v. H. and W. Hopkins. 


Where the vendor draws a bill upon the vendee’s factor, which is accepted, he does not 
thereby lose recourse upon the vendee for the amount of the purchase upon the dishone® 
of the bill; but in so doing he should not include in the bill amounts due by other vendees; 
for the vendee, upon payment, is entitled to the possession of the bill, which could not 
be given if other vendees were also entitled to it. 

If the vendor who has drawn a bill upon vendee’s factor, after acceptance releases the 
acceptor, he thereby loses all recourse upon the vendee for the amount of the purchase. 


PPEAL from the Fourth District Court of New Orleans. Strawbridge, J. 


E. H. Durell, ex parte, for plaintiff, contended: The judgment of the 
court below is erroneous, and should be reversed. 1st. Because Hobson and 
Sons were the agents of the defendants, and the debts originally due from 
defendants were not discharged by the drafts accepted by the Liverpool house. 
Chitty on Bills, 10th Am. ed., 417, note C. 7 Hill, N.Y. Rep. 128, Hayes v. Stone 
et al. 2d. Because the release of Hobson and Sons, under their proceedings in 
bankruptcy, did not discharge the defendants. See Chitty on Bills, 10th Am. ed., 
408, note M; 412; 421, note Y, and 422, note C. 3d. Because the defendants 
must have been parties to the bills drawn upon Hobson and Sons, to be affected 
by anything the plaintiffs might do with regard to the same. See Chitty on 
Bills, 10th Am. ed., 416, note S. 4th. Because the plaintiffs, after notice to the 
defendants of the insolvency of the Hobsons, acted for said defendants, and 
rightly received the dividends declared by Hobsons’ assignees. See Chitty on 
Bills, 10th Am. ed., 413, note U ; 411, note T; 421, note 1. 5th. The term 
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“received in payment,” when applied to the taking of a note or dill for a prece- Van wee 


dent debt, does not import ‘‘ novation,” under the common Jaw; and the tone 
of that expression by mag in his evidence taken under commission, does 
not in any degree prejudice S aintiffs’ claim. See as to the force of said term, 
6 Manning & Granger, 43. Vol. 46 Com. Law Rep. 43, 44. 


The judgment of the court was pronounced by 

Suet, J. The plaintiffs, who are manufacturers in Birmingham, England, 
claim from the defendants, merchants in New Orleans, the balance due on a 
sale of hardware in 1836, under the following circumstances? On the 11th 
June, 1836, the defendants addressed to the plaintiffs the following letter : 
‘* New Orleans, June 11th, 1836. Messrs. Van Wart, Son & Co., Birmingham: 
Dear sirs: Annexed we have the pleasure to hand you an order for sundries 
in your line, and of which you will please put at your lowest prices; please be 
particular to have them all put up in good strong casks, and forwarded to the 
care of Messrs. Jno. Hobson & Sons, Liverpool, on whom you can draw at six 
months, adding interest after your usual credit; the other houses to whom we 
gave orders have an agreement to extend the time, and presume you will have 
no objection to do the same. We wish one half of the order shipped about the 
15th August, and the remainder in two months afterwards, but not later. 
Requesting your attention as above, yours respectfully, H. & W. Hopkins. 

The plaintiffs sent the goods mentioned in the order to Jonathan Hobson & 
Sons, of Liverpool, who forwarded them to the defendants. Upon receipt of 
the goods the defendants gave to S. §& T. Hobson & Co., the New Orleans 
branch of the house of Jonathan Hobson & Sons, their notes for the cost and 
charges of the goods, which were duly paid. The plaintiffs drew two bills of 
exchange on Jonathan Hobson & Sons, at Liverpool, which were accepted, 
under instructions from their New Orleans house: one for £359 5s. 7d., dated 
November Ist, 1836, at six months after date; and one for £273 6s. 9d., dated 
January 18th, 1837, also payable at six months after date. Of the first bill £143 
17s. 7d. was drawn on account of the goods shipped to J. Hobson &- Sons, for the 
Messrs. Hopkins, and the remainder of the amount was for goods shipped by J. 
Hobson & Sons for another New Orleans house. Of thesecond bill a part also 
(£120 7s. 4d.) was for the goods sold to the defendants, and the residue for goods 
sold to another house. When these bills matured J. Hobson & Co. had stopped 
payment. On the 28th April, 1837, the plaintiffs addressed a letter to the 
defendants, who appear to have made no reply. They informed the Messrs. 
Hopkins, that J. Hobson § Co. had failed, and that they held two drafts drawn 
for account of the Messrs. Hopkins: sone drawn lst November, 1836, for £143 
17s. 7d., due the 4th May; and the other, dated 18th January, 1837, for £120 
7s. 4d., due 21st July next ; for which we of course hold you responsible.” They 
stated that there was reason to believe J. Hobson & Co. would in time pay all 
claims in full, and have a handsome surplus; but that a long time would prob- 
ably be occupied in winding up their affairs, and that if convenient to the Messrs. 
Hopkins, a remittance of part of the amount of the bills would be accept- 
able. “They, Messrs. Hobson §& Co., "says the letter, ‘are to collect the debts 
due and settle al] claims, under the advice of some three or four of their Liver- 
pool creditors ; and they propose to pay five shillings in the pound upon all their 
acceptances as they fall due, and to pay another instalment as soon as they 
have collected funds enough for that purpose.” In September, 1839, the plaintiff 
again wrote to the defendants, stating that they had received from J. Hobson 
& Sons three instalments of five shillings in the pound each, and requesting 
them to remit the balance. They describe the bills in the same way as in their 
previous letter, and say, ‘we must ask you to remit promptly, and we will, if 
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Vax Wart you should wish it, hand over the disbursed bills to any person you may appoint 


Hopxins. 


to receive them ; or we will hold them for your account, and claim for you any 
further dividend which Messrs. Hobson & Sons may pay to their bill holders” 
This request remaining unanswered, was reiterated in 1841, in which letter the © 
dishonored acceptances are still spoken of as held on your account. The 
defendants then replied by a denial of any liability. 

In none of the letters of the plaintiffs do they state the fact that the bills 
were not drawn exclusively for account of the defendants. Nor is any allusion 
made to the release of J. Hobson § Sons. That the plaintiffs have absolutely 
released them, is proved; but the date of the deed of release does not appear. 

It may be assumed as the general rule under the English law, that a vendor 
agreeing to draw upon the vendee’s banker or factor for the price of goods, 
would not thereby merely fose his recourse against the vendee in the event of 
the subsequent dishonor of the bill. But undoubtedly the intention of the 
parties, if it can be ascertained, must control their rights. Here it is shown by 
the testimony of S. 7’. Hobson, one of the firm of J. Hobson § Sons, that the 
acceptances were given in payment of the goods. It is true that the witness 
might perhaps be supposed to have used this expression loosely, if his testimony 
stood alone. But it derives a very strong confirmation from the conduct of the 
plaintiffs. If they did not intend to look to J. Hobson § Sons only, at all events 
after acceptance, how was it that they blended another sale with that to defend- 
ants? If they intended to look to the defendants for their ultimate indemnity 
it would have been natural and proper to keep their transaction distinct. For in 
case of non-payment and recourse to the defendants upon the original considera- 
tion, it would have been their duty to hand the bills over to the defendants, that 
they ‘might recover upon them for the acceptors. But here the other New 
Orleans purchaser, whose transaction was blended with that of the defendants, 
would have as good a right as they to the possession of the bill; and thus the 
plaintiffs put it out of their own power to give the defendants the usual 
recourse upon the acceptor, which he ought always to have in a convenient and 
unembarrassed form, if he is to pay the person who has taken the bill. It is 
proper to notice in this connection, that the plaintiffs seem to have felt the 
danger of their real position and diguised the true state of the case in their 
letter of April, 1837. They tell the Messrs. Hopkins they hold drafts drawa 
for their account for £143 17s. 7d., and £120 7s. 4d., as though they had 
been drawn for the specific amount of the defendants’ order, when in point of 
fact no such drafts -existed. 

But if there be any doubt upon this point of the cause, there is another which 
is conclusive against the plaintiffs. This was not the case of a bankruptcy, as 
erroneously suggested by the plaintiff’s counsel, but a voluntary arrangement 
made between J. Hobson & Sons and their creditors, by which their assets were 
to be applied by themselves, under the supervision of certain persons selected, 
to the payment of their liabilities. What the particular terms of the inspection 
deed were we are not informed. But whether it stipulated a fature release 
or not, the plaintiffs in their letters were silent on that point; they held out to 
the defendants thé expectation that the drafts would be paid in full, and gave no 
intimation that they intended to discharge the acceptors. It now appears, that 
without any assent or knowledge on the part of the defendants, the plaintiffs 
have given J. Hobsons §- Sons an absolute release. In doing so, they have lost 
their recourse upon the defendants, if any they had. See Camidge v. Allenby, 
6 Barn. and Creswell, 373. 

Judgment affirmed, with costs. 
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Mary, f. w. c., et al. » Danret L. Bsaown. 


A. being domiciliated in the State of Mississippi took one of his slaves to Ohio, and after 
having there emancipated her, returned with her to his domici] in the State of Missis- 
sippi. Held: That the status of the slave must be determined by the laws of Mississippi, 
under which the emancipation was invalid. 


PPEAL from the District Court of Concordia, Farrar, J. A. N. Ogden, 


for plaintiffs, contended: The exception pleaded that the petitioners are 
held in slavery by the administrator of Read’s estate in Mississippi, and that the 
courts in this State have no jurisdiction to decide on théir claim to freedom, has 
no weight whatever. The right to freedom is a vested personal right which 
exists and may be asserted wherever the person is, or wherever he goes. See 
case of Rankin v. Lydia, 2 Marshall’s Rep. 467. Wheeler, Law of Slavery, 389. 

The administrator has no claim to the petitioners as assets in his hands, 
because the emancipation being effectual against James Read, whose estate he 
administers, it is equally so against his heirs and representatives. Ferguson et 
al. v. Sarah, 4 J. J. Marshall’s Rep. 103. Wheeler, Law of Slavery, 280. 

That the petitioners were voluntarily taken to Ohio by their former master, 
and that slavery is not tolerated there, andthat this was done with the intention, 
coupled with the fact, of giving them their freedom, is fully proved ; they became 
ipso faclo free and could not again be reduced to slavery. Marie Louise v. 

art, 8 L. R. 475. If the owner ofa slave remove him from a slave State to 
a State where slavery is not tolerated, animo morandi, the slave becomes ipso 
facto free. Lunsford v. Coquillion 2 M.R.,N.S., 401. A fortiori, this effect 
is produced if, while there, he expressly emancipates the slave. 

All presumptions in favor of personal liberty ought to be made. Oatfield v. 
Waring, 14 John’s Rep. 188. 

The administrator and heirs of Read are estopped to deny the plaintiffs’ claim 
to liberty. See case of Rankin v. Lydia, 2 Marshall’s Ky. Rep. 467. The 
emancipation having taken place in the State of Ohio, there is no principle of 
courts which requires the court to regard the statute of Mississippi on the 
subject. 


Stacy and Sparrow, for the defendant, contended : The defendant introduced 
in evidence the 47th section of chapter 11, on p. 166 of Howard and Hutchison’s 
Digest of the Laws of Mississippi, which provides, in substance, that no act of 

‘®mancipation, whether mortis causa or inter vivos, shall be lawful, or have effect, 
unless the person or persons passing the act shall prove to the satisfaction of the 
General Assembly, (Legislature,) that such slave or slaves have done and per- 
formed some meritorious act for the benefit of such owner or owners, or some 
distinguished service for the benefit of this (the) State, and the last will and testa- 
ment or other instrument in writing, shall not have validity until the same shall 
be sanctioned by an act of the General Assembly,” &c. 

Judgment was rendered in favor of the plaintiffs, overruling the exception of 
the defendant, and on the merits declaring the plaintiff to have been legally eman- 
cipated, and to be free. 

In the first place, neither the act of emancipation passed in Adams county, Mis- 
sissippi nor that in Cincinnati, even recites any meritorious act done by the slave 
for the owner, nor any distinguished service rendered tothe State. Inthe second 
place, no such fact was ever proved to the satisfaction of the General Assembly ; 
and thirdly, the act of emancipation, nor either of them, has ever been sanctioned 
by the Legislature (General Assembly.) How then can it be.pretended that the 
act of emancipation is valid ? 

The emancipation took place in Ohio. It is to be observed, that Read and the 
slaves where then all residents of the State of Mississippi, and they were in his 
possession. He removed them from the State with the express and avowed 
intention of emancipating them and bringing them back; in other words, of 
evading and defrauding the laws of the State of Mississippi. He did pass anact 
of emancipation of them in the State of Ohio, and brought them back with him 
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to Mississippi in five or six weeks’ time after he left it. The case of Hinds et al. 
v. Breazeale et al., 2 Howard’s Miss. Rep. 841. is in every respect applicable 
to the present, and decides it. Nomine mutato, dete fabula narratur. In that 
case there was, in addition, a will of the deceased, recognising and confirming 
the emancipation made in Ohio. In this case, as in that, the negroes were slaves 
in Mississippi; they and their owners were residents of that State. In both, 
they removed them from the State to Ohio, for the purpose of emancipating 
them there and bringing them back. In both cases they did emancipate them 
there, and immediately bring them back to Mississippi. 

If they had never ceased to be slaves under the laws and jurisprudence of 
Mississippi, we must be pardoned if we confess our inability to understand.how 
their being hired by the administrator of Read, in Mississippi, in 1848, to a citi- 
zen of Louisiana, or to be employed in Louisiana, could give them their freedom. 
Yet it is understood that this is the ground on which the judgment of the district 
court is based. 

The judgment of the district court is asked to be reversed with costs, and one 


given for the defendant, placing the plaintiffs in his possession as slaves belonging 
to the succession of James Read. - 


The judgment of the court was pronounced by 

Eustis, C. J. This is a suit in which the plaintiff, a woman of color, sues 
for her freedom and that of her four children. 

The defendant, who is the administrator of the estate of James Read, late of 
Adams county, Mississippi, hired out the plaintiffs to A. S. Britton, in the State 
of Mississippi, to be employed at labor in the parish of Concordia in this State. 

The freedom of the plaintiffs is claimed under an act of emancipation executed 
by their former master, James Read, in the State of Ohio, in the year 1846. The 
district court decided in favor of the plaintiffs; and from this judgment the defen- 
dant has appealed. 

The domicil of James Read was in Adams county, Mississippi, where his 
succession was opened, and the status of the plaintiffs under the state of facts 
exhibited, can be determined under no other laws than those of Mississippi. 
They were born slaves, and it is in evidence that Read took them from his 
domicil in Mississippi to Ohio, for the purpose of liberating them from slavery, 
and, after having executed the act of emancipation in Ohio, returned with them 
to his place of residence in Mississippi. Was the status of the plaintiffs changed 
by this fact, according to the laws of Mississippi ? 

In the case of Hinds v. Brazeale, 2 Howard’s Rep. 837, a principle is set- 
tled which controls this case. B. left the State of Mississippi for Ohio, and took 
with him a slave woman and her son for the purpose of emancipating them, and 
with the intention to bring them back; after having executed the act of emanci- 
pation, he returned with the slaves to the State where he resided until the time 
of his death. In his will he recited the act of emancipation, and declared his 
intention to ratify it; he devised his property to the emancipated son of the 
woman, whom he stated to be his own son. It was held, that the deed of eman- 
cipation was void, being a contract made in Ohio, in violation and fraud of the 
Jaws of Mississippi, and calculated to injure the State and its citizens, and set 
a dangerous example, since no owner could emancipate his slave, except by 
proper deed or will, and proof of meritorious services to the Legislature, which 
must ratify the emancipation. See the case of Cole v. Lucas, 2d Ann. 953. 
Judgment of Sir William Scott, in the case of the slave Grace, 2 Hazzard Rep. 
94. 

The judgment of the district court is therefore reversed, and judgment ren- 
dered for the defendant, with costs in both courts. 
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Rospert SEawWELL v. Kfy and Jonnson. 


One who is a party to a joint and several note cannot be compelled to answer to a suit 
brought against his co-obligor and himself in another parish from the one in which he is 
domiciled. 

Where the defendant pleads his domicil in another parish, and the plea is sustained, the 
plaintiff cannot, after appealing the case, have the appeal dismissed at the defendant's 
costs, because the defendant has subsequently voluntarily answered to the merits in the 
case. 


PPEAL from the District Court of Ascension, Randall, J. J. A. Man. 
ning, for plaintiff. C. A. Johnson, for defendant. The judgment of the 
court was pronounced by 
Survettz, J. Suit was brought against the defendants in the District Court 
for the parish of Ascension upon their joint and several promissory note. It 
was alleged in the petition, that Johnson resided in that parish, and Key in the 
parish of Lafourche Interior. Key excepted to the jurisdiction. The excep- 
tion was properly maintained. The plaintiff took an appeal, and now moves the 
dismissal of his appeal at the costs of the appellee, upon the ground that since 
the appeal was taken, Key has pleaded to the merits in the court below, and 
thus voluntarily submitted himself to the jurisdiction of the court for Ascension. 
Key had a right to except, and the plaintiff had a right to appeal from the judg- 
ment sustaining the exception. After the appeal was taken, Key had a right, 
if the plaintiff assented, to waive his privilege of being sued at his domicil, and 
join issue in the cause. But his doing so is obviously no reason for mulcting 
him in the costs of an appeal taken by his adversary from a judgment lawfully 
rendered in the appellee’s favor. The appellant does not question the correctness 
of the judgment; and as he asks a dismissal, we shall grant it at his own costs. 
It is therefore decreed, that the appeal be dismissed, at the costs of the 
appellant, . 





Fisuer, Burcess & Co. v». WHEELER and EL tis. 


The State insolvent laws do not extend to a contract made in another State, and to be there 
executed between citizens of other States; and a discharge under those laws does not 
extinguish the remedy against the futare property of the debtor who has taken thé benefit 
of them. 

The laws of Louisiana relating to the voluntary surrender of property by insolvent debtors, 
date no further back than 1817. They are consequnetly controlled by the inhibition con- 
tained in the Constitution of the United States against the passage of laws by the States 
impairing the obligation of contracts. B 


. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 


A. D. Rozier, for plaintiffs, contended: The appellants contend, that there 
is error in the judgment of the court a qud in not entertaining jurisdiction of 
this suit, and in dismissing it. 

The insolvent laws of this State are inoperative, so far as this contract is con- 
cerned. It is not maintained, that where a debt has been contracted after the 
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passing of an insolvent- law, and the debt was contracted within the State, and 
between citizens of the State, the discharge of the defendant would uot be a bar 
to the suit. The obligation sued on was not contracted in this State. If our 
insolvent laws were merely tantamount to the cessio bonorum of the Roman law, 
which only exempted the person of the debtor from imprisonment, there would 
be no objection to them; but they go much further, and in certain contingencies 
release or discharge the debt, and exempt the future acquisitions of the debtor 
from execution for the debt. The article C. C. 2173 is thus worded: ‘a cession 
of property discharges all the debts which the debtor placed on his bilan, inclu- 
ding those arising from offences and quasi offences, provided a majority of his 
creditors in number, and who are also creditors for more than the half of the 
whole sum due by him, agree to such discharge.” 

This makes our insolvent laws come within the constitutional prohibition, and 
they impair the obligation of contracts. No State can impair the obligation of 
contracts. 

The appellants cannot be forced to become parties to the insolvent proceedings. 
If so, then the debtors under the article 2173 could obtain a full discharge from 
the debt, and thereby exempt their future acquisitions from execution for the 
debt. This cannot be done. The debt was contracted out of this State, to be 
executed out of this State, and the obligation was entered into by and between 
citizens of another State. The application of the defendants for the benefit of 
the insolvent laws of this State can have no reference or application to the debt 
sued on in the court a gud. At the time the parties contracted they had not in 
view the insolvent laws of this State. They cannot be supposed to have been 
incorporated in their contract, as is the case when the debt is contracted within 
the State, and between citizens of the State. 

The result of the decisions, says Judge Story, (3 Com. Const. U.S. 15, 256,) 
is, that State insolvent laws lawfully apply, 1st. to all contracts made within the 
State, between citizens of the State; 2d. they do not apply to contracts made 
within the State, between a citizen of the State and a citizen of another State ; 
3d. nor to contracts not made within the State; and the contracts so protected 
are equally so from prospective as well as retrospective legislation. See Kent’s 
Com., vol. 1, p. 422. 

Can, therefore, these creditors, citizens of the State of Missouri. be forced to 
enter into the concurso, and thereby enable the insolvents to obtain a discharge 
of the debt?’ The appellants think not, and maintain that there was error in the 
judgment of the court a qua. 

But even if we did not incur the risk of these debtors obtaining this discharge, 
still our insolvent Jaws, so far as this debt is concerned, are totally inoperative, 
for the reasons set forth above. 


Frank Haynes, for the defendants, contended: The question is narrowed to 
a single point. Shall King and Fisher be bound by the insolvent proceedings 
had by defendants before the Third District Court, King and Fisher being absent 
creditors residing in the State of Missouri ? 

The appellees contend, that King and Fisher are bound by said proceedings, 
for this: 1st. King and Fisher are placed on insolvent’s bilan for note sued on. 
2d. That an attorney was appointed by the court to represent the absent cre- 
ditors. Notice and citations were served on him by the sheriff. That King 
and Fisher were represented in the concurso by P. S. Warfield. attorney, 
appointed to represent the absent creditors, Olney v. Walker, 12 L. R. 247. 
3d. The plaintiffs have attempted to enforce their claim in the tribunals of this 
State; therefore they should be bound equally with one who has resided here. 
Should one who is a non-resident claim a greater privilege than our own citi- 
zens! This subject was fully discussed and settled in the case of Ray v. Cannon, 
2N.8S. 26. 4th. That the insolvent laws of Louisiana do not grant an absolute 
remission of the debt. It releases the debtor from imprisonment, but does not 
extinguish the debt. Union Bank v. Bagley, 10 R. R. 43. 5th. That the 
placing plaintiffs, or rather King and Fisher, on the bilan, their claim being 
acknowledged, they are the same as judgment creditors, so far as the distribution 
of the effects surrendered, or the amount the insolvent might be possessed of, were 
he fortunate. Fernez y Carille v. Bank of the United States, 10 R. R. 164. 
6th. That the judge of the court a gud properly ordered, that these proceedings 
be cumulated with the insolvent proceedings before the Third District Court of 
New Orleans. That King and Fisher were parties to the concurso by repre- 
sentation of the attorney appointed by the court. 
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The judgment of the court was pronounced by 
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Eustis, C.J. This is an action on a promissory note drawn by the defen- Weanntti 


dants in favor of King and Fisher, (who are the real plaintiffs in interest,) in the 
State of Missouri, and payable at the bank of said State in St. Louis. Al) the 
parties were at the date of the note citizens of that State. The defendants 
afterwards removed to this State, and established themselves in business in New 


Orleans. Previous to the institution of this suit they applied to the Court of © 


the Third District of New Orleans for the benefit of the laws relative to the 
voluntary surrender of property. The cession of their property was accepted 
by the judge, and the sheriff was appointed syndic of their estate. These facts 
and the order of the district judge staying all proceedings against the person and 
property of the insolvents, were pleaded by the defendants in bar of the plaintiffs’ 
action. 

The judge of the Fourth District Court of New Orleans, in which that suit 
was instituted, sustaiped virtually the exception of the defendants, and trans- 
ferred the proceedings to the Third District Court, decreeing that the plaintiffs 
be precluded from proceeding iu the court in which it was then pending. From 
this judgment the plaintiffs have appealed. 

The regularity of the insolvent proceedings has not been impugned; and it 
appears that King and Fisher, to whom the note belongs, were placed on the 


schedule of the insolvents as creditors for the amount thereof. The question . 


on which this case has been presented in the argument of counsel is, whether 
King and Fisher are bound by the insolvent's proceedings had in New Orleans, 
they as well as the defendants having been citizens of Missouri at the time of 
the making of the note, and the note having been executed and made payable in 
the said State. The case has been argued by the counsel on both sides as resting 
on authority, and the argument has been confined to the authorities cited. 

We think the rule to be settled, that the State insolvent laws do not extend to 
a contract made in another State, and to be there executed between citizens of 
other States; and that a discharge under these laws does not extinguish the 
remedy against the future property of the debtor who has taken the benefit of 
them. The point has been repeatedly decided in express terms. Witt v. Follet, 
4 Wendell, 458; and cases cited by counsel. 2 Wendell, 458, same case. 

It is true, as contended for by the counsel for the defendants, that the late 
Supreme Court held, that the inhibition contained in the Constitution of the 
United States against the passage of laws by the States impairing the obligation 
of contracts, did not apply to the Spanish laws originally in force in Louisiana, or 
to the laws of the Territorial Government relating to insolvent debtors, but to laws 
enacted by States of the Union exclusively. But the Spanish laws have been 
repealed, and the laws of the State relating to the proceedings in case of volun- 
tary surrender of property by debtors, not in actual custody, of which the defen- 
dants have sought the benefit, date no further back than the year 1817, subse- 
quent. to the admission of Louisiana into the Union. The Code of 1808 is also 
repealed by a statute of 1828, except as to some articles which have no reference 
to the present subject. Laws of 1828, No. 40. 

The defendants obtained no discharge from their creditors, but have pleaded 
their application for the benefit of the insolvent laws, the acceptance of the 
cession of property, and the stay of proceedings ordered by the district judge 
on accepting the cession; which raises the question before stated, whether the 
plaintiffs are bound by the insolvent proceedings of the defendants. 
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It seems to follow necessarily, from the rule above stated, as the plaintiffs did 


a. aR not attempt to reach the property vested in the creditors by the cession made by 


the insolvents, but merely asked for judgment on their debt, the proceedings in 
insolvency are no legal impediment to the plaintiffs action. 

The judgment of the district court is therefore reversed, and the case remanded 
for a new trial, with directions to the judge to proceed therein according to law; 
the appellees paying the costs of this appeal. 





Grorce W. CamMpBELL v. THomas SLIDELL. 


A syndic acquires from an insolvent no greater rights than the insolvent himself possessed ; 
and where the insolvent had surrendered all his interest in certain lots, and the syndic 
sells in conformity with that description, the purchaser cannot claim a fourth interest which 
the insolvent had previously conveyed, although the title had not been recorded in the 
parish where the property was situated. 


PPEAL from the (late) District Court for the First Judicial District, 

Buchanan, J. J. Vanmater, for plaintiff. E. A. Bradford, for defendant. 

The opinion of the court (Slidell, J. declining to sit in the case, being inter- 
ested) was pronounced by 

Eustis, C. J. On the 4th November, 1836, Martin Gordon, Jr. and John 
McHenry, bought from H. C. Cammack and Thomas Diron, in the city of 
New Orleans, three lots of ground adjoining each other in the rear of suburb 
Lafayette, having a front of about one thousand feet, and extending about four 
thousand feet in the swamp, where they terminated in a point. The price was 
twenty-five thousand five hundred dollars, payable in one, two and three years. 
Each of the purchasers gave his six notes endorsed by the other for $2125. 

On the 8th of July, 1838, Gordon conveys to the plaintiff one undivided fourth 
of this property. The price we infer to have been the sum of $6375, being 
the amount of three of the notes given by Gordon for the purchase, two of 
which it is acknowledged in the act the plaintiff had paid, and one of which he 
assumed to pay. The conveyance was made in consequence, it would appear, of 
a previous agreement between the parties ; and we do not understand it to be 
contested that the price was fully paid by the plaintiff for the one-fourth interest 
in the land thus conveyed to him.. The act of conveyance was only recorded in 
the office of the recorder of mortgages in the parish of Jefferson, where the 
land was situated, on the 12th December, 1840, without being registered in the 
office of the parish judge or of a notary public in that parish. 

On the 20th February, 1840, Gordon presented his petition praying for the 
benefit of the laws made in favor of debtors in actual custody. In his schedule 
of effects he placed one undivided fourth interest in the property purchased by 
McHenry and himself from Diron and Cammack, and afterwards assigned to 
the syndic all his right, title, and interest in the property set forth in the 
schedule. : 

The syndic in selling the property of the insolvent, instead of describing the 
interest in those lots as one undivided fourth, advertised and sold all the right, 
title, and interest of Gordon in the property purchased of Dizon and Cammack. 
Under this denomination the interest of Gordon was adjudicated to the defen- 
dant, who ceding the purchase to another, the conveyance was made to the 
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latter. But as the defendant was under the necessity of taking back the land, for on 


the purpose of this suit, he may be considered as holding under the adjudica- 
tion and conveyance of the syndic. The conveyance bears date the 16th Octo- 
ber, 1840, and was recorded in the parish of Jefferson on the 17th November, 
1841. It purports to convey to the purchaser all the right, title and interest of 
Gordon, and of the syndics and creditors, by virtue of the cession made by the 
insolvent in and to the lots before described. 

The present suit, though in the form of an action of jactitation, has resolved 
itself into a petitory action as to the ownership of the undivided fourth interest 
sold by Gordon to the plaintiff before his failure—the conveyance of which was 
not recorded in the parish where the property was situated. The plaintiff claimn- 
ing under this title, and the defendant under the adjudication made by the syndic 
of this interest as the property of the insolvent. 

The case was submitted to a jury, who found a verdict in favor of the plain- 
tiff; the district judge refused to disturb the verdict, though of opinion that the 
case was with the defendant on the merits, preferring to refer it to this court 
for final adjudication. Judgment was rendered accordingly in favor of the plain- 
tiff, and the defendant has appealed. 

The case has been argued very elaborately, but from the commencement of 
the discussion, it appeared to us that one of the grounds taken by the counsel 
for the plaintiff, controlled completely its result. 

It is contended by the counsel for the defendant, that by the cession of Gordon, 
all his property not alienated according to the forms of law became vested in 
the syndic, and that all the interest acquired by Gordon by his original purchase 
passed by the syndic’s sale to the purchaser at that sale ; and several decisions of 
the Supreme Court are referred to in support of that position. We do not find 
these decisions to be to the effect contended ; but only as laying down the rule that 
the property and rights of insolvents pass by the cession to the creditors, whether 
they be stated in tlie schedule or not. The statutes relating to insolvency 
require them to be particularly set forth to their full extent in the schedule filed 
by the debtor ; but he is only obliged to put upon it the property which belongs 
to him, together with his rights, present, future and contingent. He cannot put 
upon his schedule, nor can he cede, nor his creditors acquire’through him, that 
which does not belong to him. The schedule is made under oath, and is 
appended to the application of the insolvent for the benefit of the insolvent laws. 
In the present case, the insolvent was in actual custody, and, under the statute, 
before being discharged was bound to re-affirm, under oath, the correctness of 
the return of his property and rights set forth in his schedule. We think the 
insolvent was not permitted to place in his schedule, as his property, the fourth 
of the lots which he had sold to the plaintiff. That interest which he had sold 
ceased to belong to him, whether the plaintiff recorded his title in the parish 
where the lots were situated or not. We apprehend that a matter like this is of 
frequent occurrence in this city, where so large a portion of property holders 
habitually resort, and estates out of the parish of Orleans are bought and sold. 
It is the business of the purchaser to record his act of sale, if he chooses, in the 
parish whére the Jand is situated ; but if this is not done, we do not see how the 
failure to record the deed gives the seller any right in the property sold. True, 
he may swindle the purchaser by selling it again, if the act be not recorded, and 
the law will protect the second purchaser, if he be in good faith and without 
notice ; and true, the judgment creditors of the seller may acquire a mortgage 
on it by recording their judgments. But we do not understand that the privilege 
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thus given by the registry laws, from motives of public policy, to the second 
purchaser or the creditor, recognises any right in the seller, after he shall have 
completed the sale and thereby parted with his property. 

We, therefore, conclude that Gordon placed upon his schedule all the interest 
in those lots which belonged to him, and which he had a right to convey to his 
creditors, to wit, one undivided fourth thereof, and that the creditors by the ces- 
sion, whether it was on the schedule or not, could acquire no more from him. 

In the act of sale from the syndic, no other right, title, or interest in the lots 
purports to be transferred, except those derived from the cession; and it follows, 
as the defendant acquired none others, the interest which he holds by his pur- 
chase is the one-fourth only which Gordon placed upon his schedule as his 
property, and that he, the defendant, has no right in law to question the title of 
the plaintiff in the other fourth, which he purchased from the insolveut before his 
failure. " 

Having formed this opinion on the title of the defendant, we have not thought 
it necessary to examine the other questions raised in the court below, and pre- 
sented in this court. Whatever rights the creditors of Gordon may have against 
this fourth of the lots, in consequence of the act not having been recorded in 
time ; whatever rights the defendant may have by virtue of any subrogation 
which the distribution of the proceeds of the sale paid by him among the mort- 
gage creditors, may have vested in him in relation to this share, they are, as it 
were, out of the insolvent proceedings, resting alone with the parties in interest, 
exclusive of the administration of the syndicate and consequently not before us. 

Judgment affirmed, with costs. ; 
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E. D. Courmes v. A. J. CAVELIER. 


Where a party has been evicted from the land purchased, he is not bound to pay a note given 
forthe price. But if the eviction be only of a portion of the land, he may be bound ratably 
for the land of which he was not evicted. 

Promissory notes are barred by five years prescription. C. C. 3505. 


PPEAL from the Second District Court of New Orleans, Canon, J. L. 
Castera, for plaintiff. TJ. G. Morgan, for defendant. The judgment of 

the court was pronounced by 
Eustis, C. J. A judgment was rendered in March, 1848, by this court in 
a suit of the plaintiff against his tutor, L. F. Mazrent, by which he recovered a 
certain sum of money, resulting from the mal-administration of the latter. A 
portion of this sum was represented by a certain promissory note of John Daven- 
port, which the tutor had received during the minority of the plaintiff, and it 
was agreed between the parties, that the plaintiff should take this note in part 
satisfaction of the judgment: An agreement to that effect was accordingly made 
partof the judgment. Courmes v. Marent, 3d Ann. 336. The plaintiff accord- 
ingly received the note from his former tutor, Mazent, and has instituted this 
action against Antoine Cavelier, the endorser, in favor of whom the note is drawn. 
The note bears date East Baton Rouge, May 18th, 1836, and is payable one 
year after date. It is alleged in the petition, that the note was received by 
Marent as the tutor of the plaintiff, and administrator of the succession of his 
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grandmother, having been given as part of the price of a tract of land belonging 
to said succession. Cavelier is sued, not as endorser on the note, but as being 
bound for the price of the land, he having in fact purchased it under the name of 
Davenport. Conceding that Cavelier was bound originally for the purchase 
money, the district judge thought that he ceased to be bound in,consequence of 
an eviction from the land by virtue of a judgment of the Circuit Court of the 
United States, by which it was determined that the land belonged to the heirs 
of Fletcher, and a writ-of possession by which they were put in possession. 
Judgment was accordingly entered in favor of the defendant, and the plaintiff has 
appealed. 

The plaintiff was one of the heirs of his grandmother, and the land having 
formed a part of her succession, it is obvious that, as he claims through them, he 
is bound to warrant the title; and on an eviction of the purchaser, from a cause 
which existed at the time of the sale, he cannot recover the price. 

The judgment under which the eviction was effected was rendered against 
the heirs of Davenport, who were in possession of the land; and it does not 
appear that the ownership of Cavelier was recognised by them. On the con- 
trary, a suit was instituted by him for the purpose of enforcing his rights to the 
land as a co-proprietor in interest against the said heirs, who denied them; and 
said suit is still pending. 

The eviction was for the interest of the heirs of Fletcher in the land, being 
for three fourths thereof. The third of the whole tract, nearly twenty acres 
front, was purchased by Davenport from the succession of Mrs. Marent. The 
third of a fourth interest in the land has consequeptly not been affected by the 
judgment of the heirs of Fletcher. Although we think that the district judge 
decided correctly in considering that the eviction relieved the purchaser from the 
obligation to pay the price, still there is an interest not covered by the eviction. 
The counsel for the plaintiff has not considered it material to press that point; 
and we are not under the necessity of examining its effect in the present action, 
in consequence of the conclusion to which we have came on another branch of 
the case. 

The defendant answered several interrogatories under oath, which puts us in 
possession of the facts. Davenport was in partnership with the defendant, and 
bought the land on partnership account, giving the notes for the price of the 
purchase. 

The act of sale to Davenport is not in evidence; and there is no evidence of 
the interest of Cavelier in the land, except his own answers. ‘This interest we 
have seen the heirs of Davenport repudiate. There is no obligation on the part 
of Cavelier to the holder of the note, who has succeeded to the rights of the 
succession of Mazent in its amount, except that which results from the note 
itself, as binding the partnership, which was given in payment of the land by 
Davenport. 

We think the action on the note is prescribed by five years, under the article 
3505 of the Code. Succession of Guillemin, 2d Ann, 634. 

The judgment of the district court is therefore affirmed, with costs. 
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A. T. Lagrave v. Joun A. Merte, Executor. 


Where an olographic will was dated at the commencement, and after making various 
dispositions was signed by the. testator, and he subsequently added another clause and 
again. signed it, the instrument appearing to be congruous and continuous, it will be 
presumed, in the absence of proof to the contrary, that it was finished at one time, and 
is clothed with the forms required for its validity. 


PPEAL from the District Court of St. Bernard, Rousseau, J. <A. N. 


Ogden, for the plaintiff, contended: The judgment of the lower court 
rendered, was against the plaintiff on two grounds: Ist. That the New 
York will was revoked by a codicil to the latter will, made in Louisiana. And 
2d. That the New York will was null as an olographic will, because not entirely 
in the hand-writing of the testator. It is admitted, and seen on inspection, that 
the codicil is not dated. But, it is contended, that this is an additional clause, 
which must be presumed to have been written at the same time with the 
other part of the testament, and as making part of it. The authorities cited in 
support of this, are all derived from the French jurisprudence. Our laws on 
the subject are believed to be in some important particulars different from the 
French laws; and that their decisions are, consequently, inapplicable, even if 
the current of those decisions should favor the views of the defendants, which, 
however, is not believed to be the case. 

The article 1581 of the L. C. is almost identical with the art. 970 of the C. N. 
The Napoleon Code does not, it is believed, contain any provisions so positive 
and explicit as those of the art. 1563 of the Louisiana Code. L. C. art. 1563: 
“No disposition mortis causa shall henceforth be made, otherwise than by last 
will or testatment; all other form is abrogated. But, the name given to the 
act of last will is of no importance, and dispositions may be made by testa- 
ment, under this title, or under that of institution of heir, or legacy, codicil, 
donation mortis causa, or under any other name indicating the last will ; provided 
that the act be clothed with the forms required for the validity of a testament, 
and the clauses it contains, or the manner in which it is made, clearly establish 
that it is a disposition of last will.” 

According to the authority of Toullier, this additional clause would have 
been invalid. But how can a doubt exist under our law, when we see a distinct 
and important disposition added, after the completion of the will, and without 
which the two wills might well have stood together, and when the law expressly 
declares, that whatever name is given it, it must, in order to have effect, ‘* be 
clothed with the forms required for the validity of a testament.” On the 
second point, the decision of the court is sustained only by the opinions of the 
French courts, and those opinions were not expressed in cases similar to this. 
The only words in the New York will, not written by the testator, were the 
names of the witnesses, and these were not written in the body of the will. 
But, if they had been, they would have had no effect to invalidate it. L. C. 
art. 1582: ‘+ Erasures not approved by the testator, are considered not made, 
and words added by the hand of another as not written.’’ But this will was 
made in New York, and is clothed with all the formalities required by the laws 
of that State. The genuineness of all the signatures is admitted. Under this 
agreement, the laws of New York will be laid before the court. By the art. 
1589, L. C., ‘* Testaments made in foreign countries, or in the States and other 
Territories of the Union, shall take effect in this, if they be clothed with all the 
formalities prescribed for the validity of wills in the place where they have been 
respectively made.” ‘These signatures would not annul an olographic will in 
Louisiana. They do not deprive the will of a single requisite it contains for its 
validity in that form ; they are merely superfluous and useless. But in New 
York they are required by statute for the validity of the will. 

‘« Since the first of July, 1830, when the revised statutes of New York went 
into operation, a will of personal as well as of real property, is of no validity 
unless it be subscribed by the testator, at the end of the will, in the presence 
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of at least rye attesting witnesses.” 4 Wend. 168. Watts and Leroy, appel- 


lants, and The Public Administrator, respondent. The will under which we 
claim is therefore valid, and not revoked. We contend that the two wills may 
well stand together, and that our legacies must be first paid. But we also insist, 
that the bequest to Mrs. Merle failed entirely by her death before the testator. 
The words to her and her children, are no more than to her and her heirs. If 
so, the legacy lapsed. If it was to her, and to be kept by her, until her death, 
for her children, then it was null, as containing a prohibited substitution. 


P. Soulé and F. Grima, for defendants, contended: John A. Phillipon, who 
died in New York on the 25th of March, 1847, left two wills; one dated New 
York, 22d of April, 1845 ; the other dated parish of St. Bernard, 26th of March, 
1846. By the first, the testator, among other legacies, bequeathed to the plaintiff 
a sum of five thousand dollars, and to his minor daughter an undivided eighth 
part of all the property he had inherited from his father. This instrument 
purports to be an olographic will, although it is signed by the testator and two 
witnesses. By the second will, after disposing of his property, the testator 
declares null and void, all preceding wills by him made. The instrument is 
written, dated, and signed by the testator; no other but the testator has set 
his hand to it; but the clause revoking anterior wills comes after the date set 
to the will, and although the testator signs this clause, he neglects to set a second 
time, the date to it. 

And the question arises between the parties to the present suit, whether 
or not the will made in New York on the 22d of April, 1845, is revoked by 
the clause in the will made in the parish of St. Bernard on the 26th of March, 
1846. The appellants hold the negative, and contend, that the clause in the 
last will, revoking all anterior wills, should have been dated as the will itself; 
and that, not being dated, it is invalid. They quote the authority of Toullier, 
who, commenting on article 970 of N. C. says, “ that if after dating and signing 
the will, the testator should add other dispositions, without dating them, these 
would be invalid.” Vol. 5, p. 343, No. 370. This opinion of Toullier will 
hardly be reconciled with that expressed by the same author, in the preceding 
paragraph, where he maintains, ‘‘ that, as the Jaw has not prescribed in~what 
part of the will the date should be placed, it may be written at the commence- 
ment or at the end of it, or in the very body of the fact itself.” Thereby 
showing, most conclusively, that clauses written after the date would-not be 
invalidated on that account, for, clearly, should the date be placed in the body 
of the will, Toullier admits that such part as would come after the date, would, 
nevertheless, be sound and receive its full effect. The note of the same com- 
mentator, at page 345, vol. 5, and at the fovot of § 371, leaves but little doubt 
that his mind had been considerably altered, as to the effects which the non- 
dating of a posterior clause would have on its validity, when the will itself was 
properly dated. Indeed, the case referred to, and the decree reported in the 
note, are the most unequivocal nullification of the opinion professed in § 370. 
The very question here in debate is boldly faced by Merlin, and determined in 
a way which leaves but very little room for discussion as to the opinion which 
is entertained of that question by the French jurists. Vide: Journal du Palais, 
1830-31, vol. 23, p.1707. The authority of Duranton still increases the weight 
in favor of the validity of dispositions similar to the one here assailed. Duranton, 
vol. 9, p. 34, 35, edit. Paris. Zacharie, vol. 5, p. 82, 84, note 15. Vazeilles 
succ. vol. 2, p. 407, § 17. Coins. Delisle, on art. 970, p. 345, § 35. 

Thus have we shown, that in the eyes of the great mass of French jurists, 
commenting on an article of the N. C., from which the corresponding article 
in the Louisiana Code is extracted, almost verbatim : the revoking clause in the 
second will must take its effect, although it bears no date. The olographic 
will needs being dated but once, and from the moment that any additional clause 
to a will, dated and signed, cannot be considered as distinct from the will itself ; 
but, on the contrery, must be presumed to be a constitutive part of the same ; 
duly signed by the testator, the law will view it as making one with the will 
itself, having the same dignity, and equally entitled to receive full effect. Should 
this be granted, the cause of the appellant is lost, whatever be the intrinsic 
merits or demerits of the will under which he himself claims. But, we will 
go further, and we confidently assert, that,-even admitting, for argument sake, 
that the revoking clause in the second will is invalid, as it is not contended 
that the main body of the will itself would, therefore, be disturbed, the appellants 
would still find themselves impotent to claim anything under the will made in 
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New York. It purports to be an olographic will. To dispose of property 
situated in Louisiana, it should be made in accordance with the laws in force 
in the State. where the property described is situated. The article 1581 of 
the L. C. provides as follows: ‘ The olographic testament is that which is 
written by the testator himself.” In order to be valid, it must be entirely written, 
dated, and signed by the hand of the testator. It is subject to no other * form, 
and may be made any where, even out of the State.” The corresponding art. 
in N. C. reads as follows: ‘* Le testament olographe ne sera point valable s’il 
n’est écrit en entier, daté et signé de Ja main du testateur.”’ 

Now, we contend, that the will made in New York is null, on account of 
other persons than the testator having set their hands to it, viz.: Fosdick and 
A. T.. Harrison, who signed the same twice, as witnesses. Nor can it be 
pretended, that the setting of third hands to the will was by no act or assent 
of the testator, for the contrary appears from the terms of the will itself. That 
the insertion into such an instrument of a single word, which is not in the hand- 
writing of the testator, annuls the will radically, is a point not only borne out 
by the letter of the articles above referred to, but fully supported by such 
ample authority that we deem it unnecessary otherwise to insist on it, than by 
pointing out the most striking passages of the commentators who have written 
of the same. ‘ Un seul mot ecrit d'une main é6trangére dans le corps du testa- 
ment,” says Toullier, ‘* quand méme ce mot serait superfiu rendrait le testament 
nul. Vol. 5, p. 328, id par.””, Unseu! mot d'une main étrangére le vicie pour 
le tout.” Durant, vol. 9, p. 27.—vid. test. de Goulard, Merlin’s Rep. vol. 34, p. 
126. Journal du Palais ann. 1833, vol. 25, p. 492. 

For the above reasons, the appellees expect, with unbounded confidence, that 
the judgment appealed from will be affirmed. 

The judgment of the court was pronounced by 

Eustis, C. J. John A. Phillippon died in the city of New York on the 
26th of March, 1847. After his death, two wills bearing his signature, were 
discovered ; one bearing date New York, the 22d of April, 1845, and another 
the parish of St. Bernard, in this State, the 26th of March, 1846. The domicil 
of the deceased was in Louisiana. The point upon which this case was deter- 
mined in the court below was, as to the validity and effect of the last will in 
revoking the former one. 

The Louisiana will is in the olographic form. It is written by the testator 
in his native language, which was the French. Its contents it is not material 
to state. It concludes to this effect: ‘*Done at the plantation, parish of St. 
Bernard, this twenty-sixth day of March, in the year of our Lord, one thousand 
eight hundred and forty-six. Jonn A. PHi.urpron.” 

Immediately following is written: ‘‘I desire to be exposed, eight days after 
my death: for, if I fall into a lethargic sleep, and should be interred, my waking 
up will be frightful and disagreeable. I charge Anais (referring to his sister, 
who was a legatee under the will,) to watch over the execution of this last 
request, Jonn A. PuiLitpron.” 

‘* By the presents, I declare every other will made by me null, and of no value. 

‘“Joun A. Paiturpron.” 

‘Signed in presence of.” There is no signature of witnesses, nor writing 
upon the paper, except that of the testator. 

The argument of counsel has been principally directed to the last clause 
revoking all former wills, which comes after the date given to the closing part 
of the principal testamentary disposition. This, though in the handwriting of 
and signed by the testator, has no date appended to it. The counsel for the 
plaintiffs, who are legatees under the New York will, contend that the two 
wills may stand together, and that they are entitled to their legacies. The 
defendants, who claim exclusively under the Louisiana will, insist on the revo- 
cation of the New York will, by the clause we have recited. To this effect 
was the judgment of the District Court, and the plaintiffs have appealed. 
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The case turns on the consequence attending the posterior clause not being 
dated. The code provides, that for the validity of an olographic will it must 
be entirely written, dated, and signed by the hand of the testator. It is subject 
to no other form, and may be made out of the State. Art. 1581. This article 
bears a close resemblance to the article 970 of the Napoleon Code, from 
which it was probably taken. The olographic was a form of testamentary 
disposition recognized in France before the adoption of the Napoleon Code. 
The jurisprudence on the subject appears to be settled. Merlin thus states and 
solves the question as to the necessity of the date to the olographic will: 

‘* Where an olographic testament contains several dispositions, of which the 
first one, at the same time dated and signed, and the second are only signed by the 
testator, are the latter null for want of date? They are; provided that from 
the manner those clauses are conceived and placed, they cannot be considered 
to have been written immediately after the first, and on the same day that the 
first was written. But if, according to the contents or position of the second 
clauses, it appears that they could have been written on the same day with the 
first, we ought to presume that they were so in effect, consider them as forming 
but one and the same testameut, and apply to the whole, which is composed of 
the different clauses, the general principle, that it is sufficient for the validity 
of the olographic will, that it be dated in the context, without its having a date 
at the end.” Merlin’s Rep. verbo Testament, sec. 1], par. 1, art. 7. Duranton 
is to the same effect. 

The law not having fixed the place'in which the date must be put in an 
olographic will, it may be placed not only at the head, but also at the foot of 
the instrument and in the body of it. A date, though affixed to the first clause 
and before the second, may be applied to one as well as to the other, and thus 
both may be considered as dated and signed. Droit Frangais, lib. 3, tit. 2, 
§ 34, et seq. 

The opinion of Toullier, cited by the counsel for the plaintiff, which requires 
the date to clauses added by the testator to an olographic will, though stated 
in general terms, does not appear to have been acquiesced in by other commen- 
tators on the Code Napoleon, or to be supported by the jurisprudence of the 
court of cassation. Vide the case of The Heirs of Cricy. Journal du Palais, 
1830 and 1831, vol. 23, p. 1707. 

With this single exception, we believe the commentators on that code as 
well as the court of cassation, have adopted the opinion of Merlin. The dili- 
gence of counsel has enabled us fully to examine the subject. Zacharie, Droit 
Civil Frangais, vol. 5, p. 83, note 13. Vazeille, Traité de Successions, &Xc., 
vol. 2, § 17, p. 407. Delisle Coms. on art. 970, C. N. § 36, p. 345. Rogion, 
Code Civil, art. 970. 

.The different clauses of the instrament under consideration appear to be 
congruous and continuous ; all of them to be parts of a last will; and the manu- 
script not being sent up for examination, we are bound to presume that there 
is no appearance of the writing having been interrupted, or of its not having 
been finished at one time. Under the settled jurisprudence of the Napoleon 
Code, the instrument is clothed with the forms required for the validity of a 
testament. We think it furnishes us a safe guide in the case under considera- 
tion. No decisions of our own court have been adduced on either side. 

Under this conclusion it is not necessary to consider the other questions raised 
in argument on behalf of the plaintiffs, who are legatees under the New York 
will. If that will is revoked, its validity under the laws of New York is not 
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Lacrave material; nor have the plaintiffs any interest to contest the validity of the 
ome. testamentary dispositions of the Louisiana will. That is a matter resting with 
the heirs at law and the parties in interest under that will. 

The judgment of the district court is therefure affirmed, with costs. 
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Tue Strate v. Fevix Percy. 


The limitation imposed by art. 96 of the New Constitution upon the duration of offices, applies 
to offices held under the former Constitution and laws. 

The term of office of a notary appointed before the adoption of the New Constitution is limited 
to four years after its adoption. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 


Upon the relation of A. A. Baudoin, John Gedge, for relator, contended : 
This case presents two questions: Ist. Have the governor and Senate the gene- 
ral right of appointment to this class of offices? 2d. Had they the right to 
appoint to this particular one ? 

In examining the first question we natarally recur to the organic law, to ascer- 
tain the power of the executive; and by referring to the Constitution, we find 
that his power of appointment to office zpsis verbis is given by the 50th article 
of that instrument. By this article “he shall nominate and by and with the 
advice of the Senate appoint all officers whose offices are established by this 
Constitution, and whose appointment is not therein provided for. Provided, 
however, that the Legislature shall have a right to prescribe the mode of appoint- 
ment to all the offices established by law.” 

An examination of the Constitution shows that the office of notary public is 
not therein provided for. And the Statute book exhibits ne act of the Legisla- 
ture passed since the adoption of that instrument onthe subject. Itis not, how- 
ever, to be imagined that either the Convention which framed the Constitution, 
or the successive Legislatures that have been held under it, were not fully alive 
tothe importance of an office so essentially, nay indispensably, necessary under 
our existing system of laws. Such was not the case. The Constitution gave 
the power to the Legislature to provide for appointments to the office of notary 
by the proviso in art. 50 of the Constitution; but it was not made obligatory 
upon them to do so. It was not made obligatory upon the Legislature to do so, 
because it was well known, that there was an existing law for such appoint- 
ments, whieh was maintained in force by article 142 of the Constitution, which 
provides that ‘‘all. laws in force at the time of the adoption of the Constitution, 
and not inconsistent therewith, shall continue as if the same had not been adopted.” 
The Legislature, therefore, has not been in fault for not making any pew provi- 
sion on the subject. It was left to its discretion to act; and who shall say that 
it has done unwisely in not acting? It is well known that the Convention was 
much divided in opinion upon the subject, both as to the method of appointment 
to the notarial office, and its tenure. That division of opinion was shared by the 
, public then and now; and we cannot be surprised that the Legislature, partici- 
pating those feelings, should prefer to leave the existing law untouched, until 
discussion and experience should point out a better. 

This law providing for the appointment of notaries, is entitled “An act pro- 
viding for the appointment and mode of appointment of the officers therein men- 
tioned.” Approved March 20th, 1813—to be found at pages 18 and 19 of Moreau’s 
Digest. The part relative to notaries is contained in section Ist, and is as 
follows: ‘*And that there shall also be appointed as many notaries public as may 
be deemed necessary, who shall remain in office during good behavior,” &c. 
And section 2d provides that, ‘the governor shall nominate and by and with the 
advice and consent of the Senate shall appoint all and every officer,” &c. This 
law is maintained by art. 142 of the Constitution, not being inconsistent with that 
instrument except in one part, which will be considered in the examination of 
the second question. It is the only law upon the subject to be found in our 
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statute books ; it is that under which the defendant held his appointment; under 
which every notary that has been appointed in the parish of Orleans since its 
date was authorised to act; and which at this day is not open to dispute or cavil. 
This law, therefore, gives to the governor the power at the present day to 
“nominate and by and with the advice and consent of the Senate to appoint as 
many notaries public as may be deemed necessary.” The necessity heretofore 
recognised was the creation of new offices when the public convenience required 
it, or when the death, resignation or lawful removal of incumbents required their 
places to be filled by new appointments. The enquiry then arises, whether the 
present Constitution has not created a necessity for the exercise of the appointing 
power thus vested in the Governer and Senate; which naturally leads to the 
examination of the second question. 

We contend that this necessity has arisen. The defendant held his appoint- 
ment under the act of 1843, and the tenure of his office was during good beha- 
vior, so long as that act remained unchanged. It was maintained by the New 
Constitution, so far as not inconsistent with its provisions; it was changed in 
every respect where that inconsistency is found ; and that is in the tenure of the 
office; for article 96 provides that ‘the duration of all offices not fixed by the 
Constitution shall never exceed four years.” 

The most favorable construction, therefore, that can be given for the tenure 
of office of the defendant is, that he was entitled to hold it under his original 
appointment until four years should have elapsed since the adoption of the New 
Constitution; unless the Legislature should (as it is admitted and cannot be con- 
tradicted they had a right to do so,) have provided some new law on the subject 
within the limits of the Constitution. Now, the governor is bound by law and 
his oath to support and maintain this Constitution; and it is his duty to put in 
force every existing law that will enable him to perform this duty. He found 
a law which authorised him to appoint to this office when necessity required it. 
That necessity was created by the Constitution he was sworn to support, and 
all good citizens ure bound to obey. It imperatively declared that no office 
should be held for a Jonger term than four years; and consequently it compelled 
him to exercise that authority which was vested in him by law and contem- 
plated by the Constitution, to fill all offices which had endured forthat period by 
a new appointment, either of the actual incumbent or another person. As it 
was thus his duty it was also his right. We believe that we have now estab- 
lished the two questions on which this case rests affirmatively. 

It was, however, contended in the lower court, and will doubtlessly be in this, 
that the 144th article of the Constitution, which provides that ‘in order that no 
inconvenience may result to the public service from the taking effect of this Con- 
stitution no office shall be superseded thereby, &c.,”’ maintains the law of 1813 
in full force in every respect until it be changed by the Legislature, because the 
article goes on further to say, “but the laws of the State relative to the duties 
of the several officers, &c., shall remain in full force, though the same be con- 
trary to this Constitution,” &c. Now it is, to say the least, a matter of debate, 
if this latter part applies to anything else than the duties, especially if taken in 
conjunction with article 129. Be that, however, as it may, the art. 144 says 
further, ‘‘and the several duties shall be performed by the respective officers of 
the State according to the existing laws, until the organisation of the government 
under the Constitution. and the entering into office of the new officers to be 
appointed under said government and no longer.” Thus the article itself limits 
the duration of the office to the appointment of the new officers, and conse- 
quently if a new officer be appointed legally, the old one must necessarily be 
ousted and his tenure end by the terms of the article itself. Now we have 
already shown that it was not obligatory on the Legislature to act on the proviso 
of the 50th article; and that it was not necessary for them to do so, because a 
law existed covering the ground. It is shown that that law can be put in force 
consistently with the Constitution, by limiting the tenure of office to the term 
required by the Constitution ; and that by so doing the law is perfectly compe- 
tent to perform all that a new law could do, and produce no inconvenience to the 
public service. Is the monstrous doctrine then to be tolerated, that a law is to 
be maintained in violation of the Constitution, when it can be adapted to and made 
to harmonise with it, and with no inconvenience to the public service; which is 
the only cause that article 144 admits or assigns as the reason for permitting the 
ry wg or continuance of a law to the contrary? “Cessante ratione, cessat 
ipsa lex. 
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It is pretended, however, that this doctrine has been established by this honor- 
able court in the case of The Board of Currency v. T'he Managers of the Citi- 
zens’ Bank, reported in 3d Ann. 346 to 350. We take the liberty to deny that 
this court has established, or intended to countenance, such doctrine. Its opinion 
is incontestably true on the facts presented by that case; it did not lay dewn a 
general rule. This case presents a different state of facts, and the decision is 
wholly inapplicable. In that case it was contended that the Secretary and Trea- 
surer of the State, who were constituted, ex officio, the Board of Currency by 
the act of the 6th of April, 1843,-and were distinct offices, were incapacitated 
from a@ting by the 126th article of the Constitution, which provides that no 
person shall hold or exercise at the same time more than one civil office of emol- 
ument,” &c.; and that the act of 1843 was abrogated by that article. Your 
honors most correctly held that it was one of the cases provided for by the art. 
144, and not repealed, though contrary to the Constitution; and that the officers 
must continue to exercise the functions of the Board of Currency until the 
Legislature made a different provision. But why did this court decide that the 
Legislature must act? Simply because the law as it stood was the only law on 
the subject, and was so constructed that it could not be reconciled with the 
Constitution; it must therefore ever remain in conflict with the Constitution, 
until the Legislature shall furnish another. It was maintained, *‘not to incon- 
venience the public service.” This court did not in that case say, that when a 
law can be reconciled with the Constitution it must be maintained in a shape 
that is contrary to it, especially when the public service is not inconvenienced 
by it. Nor did the court say that when an existing law can be enforced conform- 
ably with the Constitution, that it is to be maintained in a shape inconsisteut with 
it until the Legislature shall change it; and yet these are the doctrines that defen- 
dant’s counsel sought to infer from the decision in that case. 

We apprehend that this court will not tolerate another doctrine of the defen- 
dant’s counsel: that legislation was necessary to carry out all constitutional pro- 
visions. This may be true when the Constitution itself provides for it, or when 
it is necessary to carry out the principles of the organic law in a particular form, 
or apply them in cases where there is no existing legislative provision that is avail- 
able. But it is clear, that no legislative enactment can be of greater force than a 
constitutional provision itself, and when such a provision can be directly applied, 
as it is evident that art. 96 and many other articles of the Constitution can, legis- 
lative action becomes a work of supererogation, and a species of impertinence. 

Were this doctrine to prevail, your honors’ seats would be vacated, for they 
are held directly from the Constitution, without the intermediation of legislative 
action. 

It appears to us that art. 145 is entitled to some consideration, coming as it 
does so directly after art. 144. We believe it to be something more than a mere 
temporary provision, and that it applies not merely to the first appointments to 
be made, but toall. We presume that the office of notary, although not created 
by the Constitution, nor by any Legislature held under it, is nevertheless an 
office under the Constitution, and that the appointments intended by art. 145 
are not confined to those created by that instrument itself; but extend to all such 
as existed by law, to which a different mode of appointment was not attached. 
We therefore consider that we have established the propositions with which we 
started, and that since the defendant’s tenure of office had endured for more 
than four years, and the governor has by the advice and consent of the Senate 
the right to appoint to the notarial office, and that he did appoint the relator, who 
has been duly qualified, the case provided for by art. 144 has happened, in the 


‘ terms of that article, by ‘the entering into office of the new officer,” and that 


thé defendant can hold it ‘‘no longer.” 
H. A. Bullard aiso appeared for the relator. 


George W. Christy, for defendant, contended: The points involved in this 
case are few, and may be readily traced in the following grounds, upon which 
defendant relies in support of his refusal to deliver up the records of his office, 
to wit: Ist. That his commission of notary has not expired by limitation. 2d. 
That the executive has no power of removal in the case. 3d. That his office 
has not been vacated by resignation or death. 4th. That until the office has 
been vacated by limitation, removal, resignation, or death, no successor can be 
legally appointed. 

Under the Constitution of 1812, the executive derived bis power to appoint 
notaries public from an act of the Legislature, passed March 20th, 1813, which 
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provides ‘that there shall also be appointed as many notaries public as muy be 
deemed necessary, who shall remain in office during good behavior, but may be 
suspended by the Supreme Court until the next meeting of the Legislature 
whenever, after summary enquiry before said court, it shall appear that there 
exists just cause of reproach against their conduct.” 

From this we gather that, at the time of his appointment, defendant’s term 
of office was for good behavior; and that the power of removal lay with the 
Legislature. Has this act of 1813 been amended or changed by the adoption of 
the Constitution of 1845? In the course of this argument we shall endeavor to 
show that it has not; that with regard to the defendant, all of its provisions 
remain in full force and effect. Art. 144 of the Constitution of 1845 provides 
“that, in order that no inconvenience may resu!t to the public service from the 
taking effect of this Constitution, no office shall be superseded thereby, but the 
laws of the State, relative to the duties of the several officers, executive, judicial 
and military, shall remain in full force, though the same be contrary to this Con- 
stitution ; and the several duties shall be performed by the respective officers of the 
State, according to the existing laws, until the organisation of the government under 
this Constitution, and the entering into office of the officers to be appointed under 
said government, and nolonger.” Under this article defendant had an unquestion- 
able right to continue in the discharge of the duties of his office until the fulfil- 
ment of the two contingencies provided for in the latter clause, to wit, the 
“organisation of the government,” and “the entering into office of the new offi- 
cers to be appointed under said government.”” Now, if it can be shown that the 
last contingency has not been fulfilled, for the reason that no officer has been 
legally appointed to supercede him, defendant’s right still to continue in the dis- 
charge of the duties of his office, we think, cannot be denied. 

Plaintiff contends, that defendant’s term of office has expired by virtue of the 
96th article of the Constitution, which declares, that “the duration of all offices 
not fixed by this Constitution shall never exceed four years.” The office of 
notary being one confessedly not fixed by the Constitution, it results from the 
provision of said article, that defendant’s term of office expired by the limitation 
at the end of four years from the period of the organisation of the government; 
and that plaintifi’s appointment by the executive was legally made, by the act of 
1813, which has been retained in full force by article 142 of the Constitution, so 
far as it may not be inconsistent with the provisions of said Constitution. 

We cannot regard article 96 as other than directory in its character. It should 
be remembered that the practice under the Constitution of the United States, 
and under the Constitutions of the several States, has been to leave it to the 
Legislature to enact laws to carry the principles adopted in the Constitution into 
operation. To assume that a Constitution is to be construed to carry into action 
the provisions it contains, without the aid of special enactments by the legislative 
body, is out of the usual examples. In this consideration of the character of the 
article we are further strengthened by a reference to the history of its adoption 
in convention. As originally adopted it reads thus: ‘The Legislature shall 
determine the duration of the several public officers, when such duration shall 
not have’ been fixed by this Constitution; provided that such time shall never 
exceed four years,” &c. Debates of Convention, p. 831. Thus making it obli- 

tory on the Legislature to designate the terms of all offices not fixed by the 

nstitution; and by reference to the article 50, we find ‘that the Legislature 
shall have a right to prescribe the mode of appointment to all other offices estab- 
lished by law.” ‘The two articles refer to the same subject matter, and may 
well be taken together, as indicating that the Legislature alone had the entire 
control of the whole subject. 

If the 96th article, then, be directory in its character, and simply intendéd as 
a restriction on legislative action, in the absence of all legislative action in the 
matter, no vacancy has occurred by limitation, and the defendant is constitution- 
ally in the enjoyment of his office. 

But grant, for the sake of argument, that the article 96 is positive end legisla- 
tive in its character, and let us adopt the reasoning of the district judge. 

The act of March 20, 1813, was revived by article 142 of the Constitution, 
which provides, that ‘all laws in force at the time of the adoption of this Con- 
stitution, and not inconsistent therewith, shall continue as if the same had not 
been adopted ;” but, continues the learned judge, that portion of the act which 
declares that the office of notary shall continue during good behavior, being 
inconsistent with the 96th article, was not revived with the other portions of the 
act; and consequently, there being no provision remaining relative to the duration 
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of office, the 96th article must prevail; and the defendant’s commission expires 
by limitation. 

How does this view comport with the language of the Supreme Court, and 
the positive provisions of article 144? In the case of J'he Board of Currency 
v. Managers of Citizens’ Bank, 3d Ann. 350, the court held, that the act of 
April 6th, 1843, which constituted the Secretary of State and State Treasurer 
to be a Board of Currency, was not repealed by the Constitution of 1845, but 
that the same remained in full force and effect, until legislative action should be 
had, though in some respects conflicting with article 126, which provides, ‘that 
no persén shall hold or exersise at the same time more than one civil office of 
emolument,” &c. This decision was predicated upon article 144, which directly 
provides that ‘the laws of the State relative to the duties of the several officers, 
executive, judicial and military, shall remain in full force, though the same be 
contrary to the Constitution.” 

The articles 142 and 144 are not irreconcilable. The language of article 
142 is general in its character. The article 144, which follows it and isto be 
regarded as the last and most binding expression of popular will, is more special, 
and connecting its exceptions with the general language of article 142 we might 
regard that article as reading thus: ‘All Jaws in force at the time of the adop- 
tion of this Constitution, and not inconsistent therewith, shall continue as if the 
same had not been adopted; but the laws of the State relative to the several 
officers, executive, judicial and military, shall remain in full force, though the 
same be contrary to this Constitution.” In this view, the two articles are not 
inconsistent and may well stand together. If so, even though the article 96 be 
legislative in its character, yet the saving clause of article 144, in favor of the 
officers of State, revives the whole of the act of March 20, 1813, and makes it 
part and parcel of the Constitution itself, until legislative action shall have been 
had upon the subject; and this, inthe face of its apparent conflict with article 96. 

Such is the purport of the decision in the case of the Board of Currency above 
alluded to, and such we apprehend to be the true construction If the act of 
1813 be retained in full force, it retains defendant in the term of his office until 
legislative action, and no vacancy has occurred by limitation. 

t is not preteuded that defendant has resigned, nor is it seriously contended 
that the executive has the power of removing him. If no vacancy hus occurred 
either by limitation, resignation or removal, how can it fora moment be seriously 
contended that the last contingency of article 144, to wit, ‘‘the entering into 
office of the new officers to be appointed under said government,” has ever arisen, 
since the first requisite to appointments to office is a vacancy in the office itself; 
which we have shown has not yet taken place in the present instance. Until 
new officers are legally appointed, the old notaries are at full liberty to continue 
in the discharge of the duties of their offices; nor can such appointments be 
made until the Legislature, exercising the powers granted to them by the 50th 
article of the Constitution, shall have determined the duration of offices, repealed 
the act of 1813, and declared the mode in which the appointments shall be made. 

C. Roselius, also for the defendant, contended: This application for a writ of 
mandamus is made on the ground that the relator is the successor in thé office of 
notary public of the defendant, and as such entitled to the records of that office. 
The defendant expressly denies that the relator is his successor in office, and 
pleads, specially, that the commission under which Baudouwin claims the office 
is null and void, because not warranted by the constitution and laws of the State. 

The defendant was appointed by the governor, with the advice and consent of 
the Senate, on the 5th February, 1839, under the law of 1813. (See Session 


‘Acts of that year, p. 136.) That law provides that the governor shall appoint, 


witli the advice and consent of the Senate, for the parish and city of New 
Orleans, ‘‘as many notaries public as may be deemed necessary, who shall 
remain in office during good behavior, but may be suspended by the Supreme 
Court until the next meeting of the Legislature, whenever, after a summary 
inquiry before said court, it shall appear that there exists just cause of reproach 
against their conduct.” ; 

Baudouin’s commission is dated on the 14th March, 1850, and expressly states, 
that he is appointed in the place of Felix Percy, whose term of office has 
expired. The only question, therefore, submitted to the decision of the court is, 
whether the governor had the constitutional or legal power to make the appoint- 
ment in question ? 

In order to solve this question, it will be necessary to examine what is the 
extent of the appointing power of the governor, in relation to the office of notary 
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public? No other appointing power is delegated in express terms to the execu- 
tive by the Constitution, except that which is specified in the 50th and 51st arti- 
cles of that instrument, the terms of which are clear and explicit: “ He shall 
nominate and by and with the advice of the Senate appoint all officers whose 
offices are established by this Constitution, and whose appointment is not other- 
wise provided for. Provided, however, that the Legislature shall have a right to 
prescribe the mode of appointment to all other offices established by law. The 
governor shall have power to fill vacancies that may happen during the recess of 
the Senate, by granting commissions which shall expire at the end of the next 
session, unless otherwise provided for in this Constitution; but no persen who 
has been nominated for an office, and rejected by the Senate, shall be appointed 
to the same office during the recess of the Senate.” 

Now the office of notary public is not established by, nor even mentioned in, 
the Constitution. Hence, it is clear that the power to appoint to that office is not 
vested in the governor by the Constitution. From what source then does the 
executive derive this power? There hasbeen no legislation on the subject of 
notaries public since the adoption of the present Constitution. 

It is evident, therefore, that if the appointing power, so far as the office of 
notary public is concerned, is vested in the governor at all, it must be by the act 
of 1813, already quoted. Under that law, the office is held during good beha- 
vior; and it follows as a necessary consequence that the governor cannot create 
a vacancy by making a new appointment. The power to remove is not inciden- 
tal to the appointing power, under the Constitution.of Louisiana. Nor does the 
executive, in the present instance, assume the power to remove; he places his 
right to appoint Baudouin, expressly on the ground that Percy’s term of office 
has expired. It has already been seen that by the law of 1813, under which 
Percy was appointed, and in virtue of which alone the governor can appoint nota-, 

“ries public, the term of office is not limited by any specific period of time. It 
follows, therefore, that unless it can be shown that the law has been amended or 
modified by the Constitution, it is not true that Percy’s term of office has expired ; 
and it is equally evident that the governor has no constitutional power to appoint 
Baudouin in his place. The inquiry, then, presents itself whether the act of 
1813 has been amended or modified by any clause in the Constitution ? 

By the 144th article of the Constitution, it is provided that: “In order that 
no inconvenience may result to the public service from the taking effect of this 
Constitution, no office shall be superseded thereby, but the laws of the State 
relative to the duties of the several officers, executive, judicial and militury, shall 
remain in full force, though the same be contrary to the Constitution; and the 
several duties shall be performed by the respective officers of the State, according 
to the existing laws, until the organisation of the government under this Consti- 
tution, and the entering into office of the new officers, to be appointed under 
said government and no longer.” 

It can certainly not be contended that this provision in the Constitution gives 
the least countenance to the idea that the act of 1813 has been amended so far 
as relates to the term of-office of notaries public. On the contrary, all the exist- 
ing laws concerning public officers and their functions are maintained in full 
force and virtue, notwithstanding their repugnancy to the Constitution. The 
learned counsel for the relator insists that the Constitution is the supremeglaw 
of the State, of paramount authority; and that its enactments must prevail over 
all ordinary legislation; and he triumphantly refers to the 142d article, which 
provides: * All laws in force at the time of the adoption of this Constitution, and 
not inconsistent therewith, shall continue as if the same had not been adopted ” 
Hence it is argued that inasmuch as the 96th article of the Constitution provides 
that: “The duration of all offices not fixed by this Constitution shall never 
exceed four years.” It is plain that the act of 1813, by which notaries public 
hold their office during good behavior, is inconsistent with the Constitution; and 
consequently was not kept in force. But it is manifest that this argument proves 
too much; for if it should be conceded that the law of 1813 is no longer in force, 
whence does the governor derive his appointing power? 

In order to avoid this fatal but inevitable conclusion, the ingenious counsel for 
the relator, and with him the learned judge of the district court, attempt to 
mince the matter by assuming that although the act of 1813 was not altogether 
abrogated by the 142d article of the Constitution, yet it was amended as to the 
term of the office of notaries public, by the 96th article. The fallacy of this 
argument is obvious. It was not, and could not be the intention of the framers 
of the Constitution to amend the existing laws of the State; they had not been 
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called together in convention for any such purpose; the high trust confided to’ 
them was to amend, revise, or remodel the fundamental law of the State. To 
pretend that they were occupied in amending the law of 1813, or any other law, 
is paying them but a left-handed compliment. 

But it is said that the 96th article of the Constitution limits the duration of 
the office of notary public to four years, and therefore it cannot be held fora 
longer term under the Constitution. This is begging the question. The Consti- 
tution does not contain the limitation of the term of office here assumed. Does 
the language used in the Constitution, that the duration of all offices not fixed by 
this Constitution shall never exceed four years, mean that the term of all those 
offices shall be four years? If such was the iutention of the framers of the 
Constitution, they adopted rather singular Janguage to express that intention ; 
for according to the ordinary and universally received acceptation of the words 
employed, the term of these offices may vary from one day to four years. A 
limitation of the terms of offices referred to was contemplated by the framers 
of the Constitution, but that limitation was not given in the Constitution itself, 
except with regard to the maximum duration. Itis clear, therefore, that the 
intention of the framers of the Constitution could not be that the 96th article 
should be amendatory of the actof 1813. That article contains a restriction on 
the legislative department of the government with regard to the duration of the 
terms of offices. The duty is imposed on the Legislature to limit the terms of 
offices according to their wisdom and discretion; provided those terms do not 
exceed four years. But can it be pretended, with the least color of reason, that 
this limitation or restriction of the legislative power in the Constitution of 1845, 
has a retroactive effect, and refers back to the General Assembly which passed 
the act of 1813? Yet such is the argument of the counsel for the relator, and 
on that ground the judge of the district court has placed his decision. Nay, the 
learned judge goes a step further, and actually decides that the law of 1813 is a * 
part and parcel of the Constitution.- If this view be correct, then the immense 
bulk of laws with which the State was blessed in May, 1845, has all become a 
part and parcel of the Constitution, at least so far as not inconsistent with it. 
Whatever may be the perfection of the organic law of this State in other respects, 
it is unquestionably the most voluminous instrument of that kind that was ever 
known. And how can this mass of legislation which has thus become a part 
and parcel of the Constitution, be repealed, amended or modified! An argu- 
ment leading to such results cannot be a sound one. 

That the article 96 of the Constitution was intended as a restriction of the 
power of the Legislature in limiting the terms of offices, appears clearly from 
the debates on the article in the Convention. By reference to page 829 of the 
debates, it will be seen that the original form in which the article 96 was pre- 
sented, was as follows: ‘The Legislature shall determine the duration of the 
several public offices, when such duration shall not have been fixed by this Con- 
stitution ; provided that such time shall never exceed four years; except notaries 
public, whose term of office may be extended to seven years,” &c. The section, 
as thus proposed, gave rise to considerable discussion. ** Mr. Wadsworth thought 
the whole provision useless. It would create confusion. It would be much 
better to leave the whole matter discretionary with the Legislature.” ‘+ Mr. 
Eusjs said he was one of those who thought that public officers were, and ought 
to be responsible to the people for the power delegated to them. But there 
were officers whose functions required qualifications so difficult to be met with, 
that prudence necessitated that they should be exceptions to what ought to be 
considered the general rule. Among this class of exceptions he would place 


. Rotaries public. A good notary is more difficult to be found than a good lawyer. 


A dozen may be appointed; you may fill the office; you may appoint a notury ; 
but you cannot make a notary. The notary is necessarily the architect of his 
own fortunes. His business depends upon his skill and his reputation. It is to 
his hands that are confided the most important papers and the most important 
matters appertaining to society. From him are expected fidelity, order, discre- 
tion, punctuality, and an intimate knowledge of the titles of the country; and 
can we reasonably hope to meet with all these qualifications whenever we please ? 
It may be that you can get a ready copyist; but is a ready copyist alone suited 
to the delicate and important duties of a notary? Will a good hand-writing and 
ordinary business habits be sufficient? How much harm can be done by an 
unskilfal person, who is charged with the functions of a notary, if he be entrusted 
with the public business? The functions of the notary are directly connected 
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appeal to the honorable and learned gentleman, (Mr. Lewis,) whether it would 
not be most unfortunate to expose property and the interests of families to con- 
stant peril, by impairing and destroying all the guaranties of having proper per- 
sons to fill the office of notary, and by making the tenure of the office uncertain, 
to create constant fluctuations in it, which would doubtless be attended with 
pernicious consequences.” 

After many amendments had been proposed, some of which were adopted 
and others rejected, the section was finally adopted by a vote of 36 to 13, as fol- 
lows: ‘“* The Legislature shall determine the duration of the several public offi- 
ces, where such duration shall not have been fixed by this Constitution ; provided, 
that such time shall never exceed four years; and all the civil officers, except 
the Governor and Judges of the Supreme and District Courts, shall be remova- 
ble by an address of a majority of the members of both houses, except those 
the removal of whom has been otherwise provided for by this Constitution.” 

There was no re-consideration of this section as thus adopted. How it 
obtained the laconic form in which we find it in the Constitution, can only be 
explained by supposing that the committee of revision, for the sake of brevity, 
changed the somewhat diffuse phraseology in which it was originally couched. 
But that committee had no authority ; nor can it be believed that they had 
the intention of changing the substance of the article in any material respect. 

I repeat, therefore, that it is too clear for argument, that the rule laid down in 
the 96th article of the Constitution is addressed to the Legislature, and is restric- 
tive of its discretion; and that it is one of those constitutional provisions which 
can have no effect, until an attempt is made by the Legislature to transcend the 
restriction by determining the duration of the term of any office, not fixed by 
the Constitution, beyond the period of four years. It is precisely of the same 
character as that clause in the Constitution which inhibits the Legislature from 
creating corporations with banking privileges, or from granting monopolies for 
more than twenty years; or that prohibiting one person from holding two 
offices, &c. 

This court has virtually decided the question which we are now discussing, in 
the cuse of the “« Board of Currency v. The Managers of the Citizens’ Bank,” 
3d Ann. 346. In that case, as in the present, it was contended that the existing 
law organising the Board of Currency had been amended by the 126th article of 
the Constitution. Such was the first impression of the court; but upon a 
re-hearing, the court decided that under article 144, the lawsrelative to the Board 
of Currency remained in foree and unchanged. notwithstanding its repugnancy 
to the Constitution. It cannot be argued that there is any difference between 
that case and the present, for the Secretary of State and Treasurer of the State 
had both been appointed under the present Constitution. 

John R. Grymes appeared on the same side. 


The judgment of the court was pronounced by 

Eustis, C.J. The relator Baudoin was appointed by the governor, with the 
advice and consent of the Senate, a notary publie in and for the parish and 
city of New Orleans, ‘‘in the place of Felix Percy, whose term of office has 
expired.” He took the oath of office and demanded of Percy the delivery of 
the records belonging to the office. On his refusal to deliver them, Baudoin 
applied to the Court of the Fifth District of New Orleans for a mandamus to 
enforce their delivery to him as the successor of: Percy in office; which was 
granted, nisi. On the answer of Percy the cause was tried, and a peremptory 
mandamus was awarded. From the decree of the district court awarding the 
mandamus the defendant has appealed. No motion has been made to dismiss 
the appeal; and both parties assume that the matter in dispute is within the 
appellate jurisdiction of this court. 

The defendant was commissioned as a notary public in 1839. The commis- 
sion of the relator bears date the 14th of March, 1850. 

The main propositions in favor of the right of the defendant to hold the office, 
which we deduce from the arguments of counsel, are : 1st, that his commission 
of 1839 has not expired, but is still in force; 2d, that the appointment of the 
relator is unauthorised by the Constitution and laws, and consequently void. 
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The first question to be determined is, whether the duration of the office 
was limited by a term. The provision of the Constitution of 1812 and its 
operation are too well known to the profession to require anything more than 
@ general reference to it, in order to authorise the statement made by the coun- 
sel for the relator, that a large portion of the executive offices were not affected 
either as to the duties required to be performed, or the mode of appointment 
by the Constitution of 1845. 

The Constitution of 1812 provided the mode of appointment for offices estab- 
lished by it, defining to the Legislature the right of prescribing the mode of 
appointment of all other offices to be established by law. Art. 3, §9. 

By the act of 1813, made to carry out this constitutional provision, it was 
provided, that the governor shull appoint, with the advice and consent of the 
Senate, as many notaries public as may be deemed necessary, who shall remain 
in office during good behavior, &c. Under this act the defendant was ap- 
pointed and held his office. Several of the offices established by law under 
the Constitution of 1812 were limited in their duration, but that of notary and 
some others remained without any limitation. 

This being the state of things when the Constitution of 1845 was adopted, 
we have to ascertain its effect upon this previous legislation and the offices exist- 
ing by virtue of it. The mode of appointment was not changed in relation to 
them; for the fiftieth article leaves the power where the Constitution of 1812 
had placed it—in the Legislature: **The governor shall nominate, and by and 
with the consent of the Senate, shall appoint all officers whose offices are estab- 
lished by this Constitution, and whose appointment is not therein otherwise 
provided for: provided, however, the Legislature shall have a right to prescribe 
the mode of appointment to all other offices established by law.” There were 
offices established by law, upon which the Convention acted, and are recognised 
expressly in the Constitution, for which the legislature had a right to prescribe 
the mode of appointment. But the Legislature was not called upon to exer- 
cise this right; the power had been exercised; the offices were created; and 
the fiftieth article is a simple delegation of power. The phraseology of the 
corresponding article of the Constitution of 1812 has this marked difference. 
The words in this instrument are ‘‘other offices to be established by law.’’ The 
fiftieth article of the New Constitution treats of ‘‘other offices established by law ;” 
meaning those already established as well as those to be hereafter established. 
The reason of the discrepancy is obvious. The Constitution of 1812 provided 
for the organisation of a State Government, which was to succeed the former 
Territorial Government established under the authority of the United States; 
that of 1845 merely for a change in some important particulars of a subsisting 
State Government, but leaving portions of it untouched. Great changes were 

_made by the Constitution of 1845 in the judicial power, in the Legislative 
power, in the elective franchise, and some other matters; but the changes in the 
executive branch of the government were comparatively few. 

The article 142 is in the same sense when it provides, that the laws in force 
at the time of the adoption of this Constitution and not inconsistent therewith 
shall continue as if the same had not been adopted. 

The article 96 provides, that the duration of all offices not fixed by this Consti- 
tution shall never exceed four years. This article takes effect proprio vigore ; 
it precludes by its terms the necessity for any Jegislation to give it force. The 
application of this limitation to offices held under former laws, continued in force 
by the Constitution, appears to us to be obvious and necessary. To except them 
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would defeat, we think, the plain and evident purpose of the Constitution itself. 
The laws in force were to continue; the offices were not superseded; the 
incumbents were not changed. We find no clause in the Constitution which 
pre-supposes the necessity for any legislation on this subject. On the contrary, 
we infer from its whole tenor, that the operation of the Constitution itself neces- 
sarily carries into effect what was considered by the Convention as an important 
change in our system: the limitation of the term of office by the Constitution 
itself. : 

We therefore consider that the term of office of notary public held by the 
defendant was limited by the Constitution to four years from the time of the 
taking effect of said Constitution; and that the relator has been duly appointed 
his successor in office. 

The judgment of the district court is therefore affirmed, with costs. 





Joun R. Borestepe v. Danret CLARKE. 


In the clause in the sixth section of the act of June 1st, 1846, prescribing the time when a 
new election shall be held, the phrase term of the court in the parish of Jefferson, means 
the monthly terms of the court. 

It is not necessary to traverse the return to a mandamus before going to trial on the merits. 

After the governor has issued a commission to an officer whose election was contested, upon 
the party contesting having discontinued his suit, it is too late for him to renew the 
contest or dispute the right of the officer holding the commission. 


yer from the District Court of Jefferson, Clarke, J. C. Roselius for 


plaintiff, contended: This is an application for a writ of mandamus by the 
present recorder of the parish of Jefferson, to compel the defendant, who was his 
predecessor in that office, to deliver the public records of the office, as well as 
the place where the office is directed by law to be held. The application is 
made under the 833d article of the Code of Practice. To a rule nisi taken on 
the defendant he answered, that the election for parish recorder had been 
held on an improper day, &c. He had previously contested the election of 
the plaintiff, but had discontinued his contestation. The plaintiff produced his 
commission, his oath of office, and the bond and security which he had furnished 
for the faithful discharge of his duties as parish recorder. Upon this evidence 
the district court ordered a peremptory mandamus to issue ; and the defendant 
has brought the case before this court by appeal. 

It is respectfully submitted, that there is not the slightest pretext for a 
defence to the application. By the provisions of the law of 1846, the election to 
offices of this kind can only be contested within a limited period, and in the 
manner prescribed. After the governor has commissioned the officer, no question 
can be raised concerning the regularity or legality of the election. The com- 
mission is a complete bar to any such inquiry. 

R. M. Carter, for defendant, contended: The defendant is appellant from a 
judgment of the Third Judicial District Court, directing a peremptory mandamus 
to issue, commanding him to deliver up to the plaintiff the office of recorder 
of the parish of Jefferson. Before entering into the defence which the defendant 
relies upon, in asking the court to reverse the decree of the lower court, it 
is necessary to state some facts which are not contested by either party. 

Mr. Clarke, the defendant, was elected in ————, as recorder of the parish ; 
pursuant to Jaw his term of office expired on 5th November, 1849, or until a 
successor should be legally chosen. An election took place on 5th November, 
1849, and Mr. Borgstede was returned as recorder. This return was contested 
by Mr. Clarke, under the law concerning ‘‘ contested elections,” passed June 1, 
1846. The election was declared null and void. The sheriff of the parish 
ordered an election, under section 6th of that law, which reads as follows: ‘If 
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Benserang the finding of a jury be in favor of a new election, the sheriff or coroner, as 


Gnaeus. 


the case muy be, shall advertise the same at the door of the house at which 
election for each precinct of the parish is to be held, to be held on the fourth 
Monday after the last day of the term of court at which the trial has been 
had, and after at least fifteen days notice by advertisement aforesaid.” The 
sheriff construed the term of court to mean a monthly term, and directed an 
election to be holden on 28th January, 1850. Against this construction the 
incumbent and his friends entered a protest. The election took place, and Mr. 
Borgstede received a majority of votes, and applied for the office and was 
refused. Mr. Clarke immediately instituted suit against Mr. Borgstede. An 
issue was joined, and a jury summoned under the provisions of the act of 1846. 
At this stage of the case, the counsel who now addresses you was employed 
by the defendant. When the case was called for trial, I advised my client to 
discontinue his suit, which was done. Mr. Borgstode, on the 20th of February 
last applied to the judge for a mandamus. A rule to show cause issued, made 
returnuble on the 25th. The proceedings had on that rule are the matters for 
review on this appeal. 

The writ of mandamus is derived from the common law, and its appropriate 
application can only be determined by reference to the decisions of courts of 
common law or positive statute enactments. It is not necessary to dwell upon 
the antiquity of this writ, but to proceed at once to the first question raised by 
the return of the defendant. Can this writ issue in this case? “It was 
introduced,” say the writers. ‘* to prevent disorder from a failure of justice, and 
defect of police.”” This explanation is sufficiently broad and comprehensive to 
subserve all good and practical purposes. It is a summary proceeding; a 
deviation from the usual legal proceedings; it removes all impediments to a 
speedy decision of the matter in controversy. Let us enquire what reason 
exists for the issuing of the writ in this case? Mr. Borgstede claims an office, 
or rather the emoluments of that office. Admit his claim, and then ask what 
concern bas the State or the parish in the enquiry to whom those fees should 
go, whether to Borgstede or Clarke? It is not contended that the records 
appertaining to the office of recorder are not safe; it is not shown that the 
public interests are endangered by the continuance of Mr. Clarke in office. 
All the interest presented is of a private nature. ‘ When the right is of a 
private nature, as in the case of an office in which the public are not concerned, 
such as that offeputy register, it is discretionary in the court to grant or refuse 
it.” We think that nothing in the record shows a necessity for the exercise 
of the discretion of the court to issue the writ. It is not the purpose of the 
party to dwell upon this point, but to proceed to the examination of the second 
question. 

Was a sufficient return made to the rule to show cause why the writ of 
mandamus should issue? It is presumed that the plaintiff, in seeking his 
remedy, relied upon articles 830, 831, 832 and 833. The action of the court 
was based upon article 840 ; the rule upon the defendant, on article 841. On the 
25th of Fobra a return or answer was filed to the rule. Article 842, C. P., 
reads thus: ‘If, on the day assigned for answering the order, the party, or 
judge to Ale it is directed, answers and states sufficient reasons to justify his 
conduct, the complaint shall be dismissed, and the petitioner shall pay costs.” 

Did the defendant, on his answer, state sufficient reasons for his conduct? 
He alleges. that the election was illegally held: 1st. It was not held at the 
time required by law. 2d. Jt was not held at the places required by law. 
3d. That the notices required by law for holding said election were not given. 


.Are these suffieient reasons ? 


The defendant further adds, he cannot give up his office to any person unless 
legally elected and qualified, under loss to himself, his sureties on his official 
bond and to the public These sufficient reasons were sworn to. We contend 
that the return was sufficient, and the duty of the judge was to refuse a 
peremptory mandamus. The return has not been contradicted; no evidence 
was introduced to show that the allegations were false. On one side, Mr. 
Borgstede asserted his election; on the other, Mr. Clarke denied it. Either 
of the reasons alleged by Mr. Clark was a sufficient reason and a good return 
to the rule: ‘‘ But if he at first returns a sufficient cause, although it should 
be false in fact, the Court of King’s Bench will not try the truth of the fact 
upon affidavit, but will for the present believe him, and proceed no further on 
the mandamus. But then the party injured may have an action agamst him 
for his false return; and (if found to be false by the jury,) shall recover damages 
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equivalent to the injury sustained, together with a peremptory mandamus to Borcstepe 


the defendant to do his duty.” Jacob’s L. D., verbo Mandamus. ‘ The 

to the return of a mandamus could not traverse nor interplead.” Bacon’s 
Ab. verbo Mandamus. This was the law in England for centuries governing 
returns, until changed by statute. 

The next question presenting itself to the court is this: What was the duty 
of the plaintiff when the return was made? If the English mode of procedure 
be considered binding upon the parties to this suit, the plaintiff should have 
traversed the return. This was not done. No issue was presented by the 
plaintiff; he traversed no fact in the return. It may be said he presented a 
commission from the governor; and it may be urged, that this document tra- 
versed successfully the allegations of the defendant. A commission under the 
seal of the State is not conclusive of the title to an office subject to popular 
election. The governor merely performs a ministerial function. At the present 
moment there are two commissions held by different persons for the office of 
United States Judge for the Eastern District of Louisiana; yet it will not be 
pretended that the gentleman who holds the commission youngest in date is 
entitled to the judgeship. Commissions similar to that tendered by the plaintiff 
necessarily issue on ex parte statements. The return to the mandamus avers, 
in substance, that the commission was null and void. We say, then, that the 
rule should have been discharged, and no further proceedings had by the judge, 
unless the plaintiff traversed the return, and gave the defendant opportunity to 
plead thereto. By statute of 9 Anne, c. 20, the right to traverse the return 
was granted in the same way as if the party had brought his action on the case 
for a fulse return. Verbo Mandamus, 6 Bacon’s Ab. 

Was the election held at the time required by law? The election of Borg- 
stede was decided by the jury on the 10th December, 1849, to be null and 
void. The sheriff ordered the election to be held on the 28th January, 1850. 
Was this day ‘‘the 4th Monday after the last term of the court at which the 
trial has been held?” The first section of the act of 1846 requires the pro- 
ceedings to be had before the district court for the parish in which the election 
may be had. Let us, therefore, enquire which is the last day of the term of 
court of the Third Judicial District Court? An act was approved 27th May, 
1846, entitled ‘* An act to fix the time at which the terms of court in the 
several parishes of the State shall be holden (the parish of Orleans excepted.)” 
By that act it is declared, ** Third district: In the parish of Jefferson, from the 
first Monday in November till the fourth day in July.” The last day of the 
term of court is the 3d of July. But, it is contended, that by an act approved 
June 1, 1846, sec. 3d, the terms of court are monthly; and reliance is placed 
upon the following clause to be found in the section: ‘* Shall draw from said 
jury box forty names of persons duly qualified to act as jurors for the ensuing 
term, consisting of the calendar month. 

What is the obvious meaning of this clause, that the jury term should be 


monthly ? And if there was room for a doubt the last few words of this section — 


removes it, ‘‘ and to serve during the balance of the term of one month.” But 
the new election is to be held on the ‘‘ 4th Monday after the last term of court.” 
But can any effect be given to the clause in the section last quoted? Article 
118 of the Constitution says, ++ Every law enacted by the Legislature shall em- 
brace but one object, and that shall be expressed in the title.” The act from 
which we cited is entitled, “An act relative to the mode of composing and 
drawing juries for the Third Judicial District, parish of Jefferson.” The object 
as expressed in the title is for the composing and drawing of juries ; the section 
referred to creates jury terms; or, if it be conceded that it creates terms of 
courts, the section is clearly unconstitutional. The composing and drawing juries, 
and the holding of terms of court, or jury terms, are different and distinct objects. 

We conclude; Ist. A sufficient return was made to the rule to show cause 
why a mandamus should issue. 2d. That it is clear that the election was not 
held at the time designated by law. 3d. That until a recorder for the parish 
be elected according to law, and duly qualified, Mr. Clarke cannot be called upon 
to deliver up the office. 


The judgment of the court (Preston, J., recusing himself, having been of 
counsel in the case), was pronounced by 

Suipex1, J. The defendant is appellant from a judgment directing a per- 
emptory mandamus to issue, commanding him to surrender to the plaintiff the 
office of recorder of the parish of Jefferson, the official books, &c. 


v. 
CLARKE. 
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The material facts are as follows: Clarke was formerly recorder. At an 
election in November, 1849, Borgstede was returned as elected; Clarke con- 
tested the election under the act of June 1, 1846, and it was declared null. 
Under the 6th section of that law the sheriff ordered an election to take place 
on the 28th January, 1850. At this election Borgstede again received a majority, 
and Clarke again instituted proceedings contesting the election; but after issue 
joined they were discontinued on his own motion. 

In his petition in this cause the plaintiff alleges his lawful commission from 
the governor, which he annexes to his petition, and proper qualification by taking 
the oath of office and giving bond. The proceeding was in the nature of a call 
upon the defendant to show cause why a peremptory mandamus should not 
issue. The defendant in his answer alleged that the election was illegally held ; 
that it was not held at the time, nor at the places required by law, nor upon 
due notice. 

By a bill of exceptions it appears, that “after the counsel for defendant 
had read the returns to the rule taken by the plaintiff, in which said return 
it is alleged, that the alleged election of plaintiff was illegal as to holding in 
time, place, and notice, said cefendant moved the said rule be dismissed, unless 
traversed by the plaintiff by his filing an answer. The court decided that it 
was not necessary to traverse upon part of plaintiff. To which decision defendant 
excepted. 

The argument of the defendant’s counsel before this court travels out of the 
bill of exceptions and discusses the question, whether, under article 842, the 
return or answer being, as he contends, sufficient, he had a right to have the 
complaint dismissed, and drive the plaintiff to an action for a false return, pur- 
suant to the ancient practice at common law before the statute of Anne. This 
question is not covered by the bill; it is not, however, improper to observe, that 
if it were, a majority of the court is of opinion, that the plaintiff, under our 
practice, cannot be driven to the circuitous remedy of an action for false return. 
The question really presented by the bill is, whether the plaintiff is bound to 
traverse the answer before the cause can be tried. We concur with the district 
judge that this was unnecessary. It is the familiar rule of our practice that a 
replication is unnecessary, and that the plaintiff is to be considered as denying 
any new matter set up by the defendant. This rule, applicable to ordinary 
cases, and which was intended to expedite the progress of the cause, is a fortiori 
proper in summary proceedings, which, in the language of the code, are carried 
on ‘* without going through the ordinary forms of actions.” 

It further appears by the bill of exceptions, that after the point just noticed 
was ruled against him, the defendant asked a continuance, on the ground that 
his client was not prepared with the necessary proof in support of his allegations 


in the returns, which continuance the court refused. We think there was no 


error in this. The application was not supported by affidavit showing the neces- 
sity of a continuance. 

This brings us to the consideration of the cause on the merits. 

The argument for the defendant was mainly rested upon the alleged irregu- 
larity of the plaintiff’s election as to the time of holding it. The sheriff, after 
the former election was annulled, advertised on the 26th December an election 
to be holden on the 28th January ensuing. By the 6th section of the act of 
1846, p. 117, the sheriff is directed in such a case to advertise an election to take 
place on the fourth Monday after the last day of the term of court at which the 
trial has been had. And the question is, what is the term of the District Court 
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in the parish of Jefferson to which we are to apply this provision of the statute ? — 


Is it the entire session, ‘from the first Monday in November till the fourth day 
in July,” which is spoken in the act of 27th May, 1846, p. 56? or is the law- 
giver to be considered as having contemplated in reference to the parish of Jeffer- 
son monthly terms? We think the latter the correct interpretation ; for in an 
act relative to the parish of Jefferson, passed at the same session of the Legis- 
lature, we find monthly terms expressly and repeatedly mentioned. Act of 
1846, p. 111. This act bears date on the same day as the act respecting con- 
tested elections ; (Ib. p. 116,) and as to time of preparation the former seems to 
have preceded the last mentioned act. It is proper also to observe, that the con- 
struction invoked by the defendant would lead to results which, we may believe, 
the Legislature would never deliberately have sanctioned. November is the 
month for holding elections; and if, for the purpose of the present question, the 
term of the District Court in Jefferson is considered as commencing in Novem- 
ber and ending in July, then the public voice would be silenced, and the old 
incumbent world hold his seat until the ensuing July or August—a period of nine 
months. Moreover, the election would be thrown into a season of the year 
at which, in the usual course of things, the voting population of the parish is 
much reduced. 

But on another point the case is clearly with the plaintiff. He contested the 
election under which the plaintiff claims, but abandoned the contest; and after 
that abandonment the governor issued a commission to the plaintiff. By the 13th 
section of the act of 1846, p. 118, it is enacted, that the governor shall not issue 
a commission until forty days after the day of the election for the parishes within 
one hundred and fifty miles of the seat of government. On the successful can- 
didate furnishing to the governor a copy of the judgment of the court in his 
favor, duly certified by the clerk, dated after the last day of the term, the gover- 
nor is required to issue immediately a commission to such successfigl party. And 
upon the certificate of the clerk, showing either that the contest has been aban- 
doned, or the right to prosecute it lost by non-compliance with the provision of 
the act, the governor is directed to issue his commission in favor of the person 
in whose favor the certificate of election has been granted. Now it would be 
clearly a violation of the policy and spirit of this act, which was intended to put 
such questions at rest as promptly as possible, to permit the defendant still to 
frustrate, or to question the popular will, after he has once contested, has aban- 
doned that contest, and the executive subsequent to that abandonment has issued 
a commission. 

The judgment of the district court is therefore affirmed, with costs. 
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James H. Duptey v. Cana Bank. 


Principals are responsible for the damages caused by the neglect and misfeasance of their 
agents. 

Where a jury has not awarded such damages as the evidence establishes, the Supreme 
Court will increase the amount. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 


W. C. Hamner, for plaintiff, contended: This is a suit to recover the value 
of a horse killed on the Shell Road, through the improper conduct of appellants. 


Cuanne. 
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The petition sets forth two causes of complaint against the bank: first, the 
violation of the custom of the road in shutting the toll gate at an unusual hour ; 
and, second, in having a bar instead of a gate at the toll gute. The proof as to 
the custom of the road as to leaving the gate open, is fully established by six or 
seven gentlemen who have ridden on the road two or three times a week for 
many years. 4 

The testimony also establishes that the bar thrown across the road and painted 
white, was unsafe and dangerous; it could not be seen when closed. The jury 
gave a verdict for one hundred and fifty dollars. The plaintiff claimed five hundred 
dollars as the value of his horse, and proved his value to be four hundred dollars, 
he having refused thatsum for him. See Bunce’s testimony. He joins the 
appeal and asks that the verdict of the jury be amended by giving him four hun- 
dred dollars, the value of his horse. 

The defence before the jury was, that there was fault on both sides, and 
therefore plaintiff could not recover. No proof was produced by defendants to 
show that the plaintiff was at fault; it is attempted to be deduced from the fact 
of the killing of the horse and the starting of the gute post. The essential testi- 
mony upon this point is that of Captain Stockton. He says that the beam was 
indented from one-eight to one-fourth of an inch, and that the post was started 
from two to three inches at the surface of the ground. From this result, defen- 
dants conclude that plaintiff was a modern Jehu. On the contrary, if any infer- 
ence can be drawn from it, it is that the pace was moderate; for 3500 pounds, 
about the weight of the horse, cab and riders, thrown with a great velocity 
against such a structure, would have knocked it to the earth, and dashed the 
riders over the horse’s head; but their own witness who was on the spot and 
examined the matter, says no idea of the speed could be had from the accident. 

Then how was plaintiff at fault, unless riding on this road be a fault. He 
made the distance from the lake, 5} miles, in about an hour. Waggerman’s 
testimony. ‘The superintendant, Capt. Stockton, says he generally made it in 
forty minutes, and that he did not consider ten miles an hour fast driving or vio- 
lation of the ordinance. Plaintiff was a cautious prudent driver; very careful 
of his horse ; the drive was at night; nothing on the road to excite horse or 
rider; four friends in his waggon; no excitement; no urging of his horse ; know- 
ing the gateway large, sixteen feet ; never having known the gate shut; no 
requisition of the road or necessity to pass the gate at less speed than other parts 
of the road, the speed being moderate. Then, in what waz he in fault? It is 
confidently answered, in nothing; he was not at fault; he used common and 
ordinary caution. But ah! it is said his horse was sweating, and that he blowed. 
Wonderful, this, on a warm spring evening! But, says the toll-gatherer, the 
accident occurred at a quarter past eleven; that plaintiff acknowledged it was his 
own fault; that plaintiff told him he stopped about one hundred yards off, and 
seeing nothing started again. This amounts to saying that plaintiff deliberately 
drove his horse against the gate to destroy him, and then told witness he had 
done so. This witness understood and spoke English very indifferently, and it 
is therefore charitable to think that he was rather mistaken than swore falsely. 
His interest was to protect himself. He says he closes the gate when he feels 
sleepy. Is the life and property of the public to be exposed in this way with 
impunity? From the capricious feelings of a public agent, the custom of a 
thoroughfare as crowded almost as a street is suddenly violated and the property 
of the citizen is destroyed, and his life and that of his friends greatly endangered. 
I am sure this court will not justify such conduct; will not excuse such neglect 
or wantonness. It has been attempted to make plaintiff bear the sins of all the 
rash and violent driving on this road. The police has been searched for testimony; . 
superintendant and toll-gatherers brought in; the witnesses of plaintiffall attempted 
to be made wild, daring, wreckless drivers; all, all the wrong things and acci- 
dents upon the road brought up and plaintiff made to bear them. It will not do. 
We have nothing to do with these things. We were riding, as any one has a 
right, quietly, at a moderate speed, and unsuspecting of hindrance, when by the 
unusual and unexpected conduct of the defendants, our lives and property were 
alike hazarded. The court is therefore prayed to change the judgment to 
$400, instead of $150 as the value of the horse is shown to be that amount. 

E. A. Bradford, for defendants, contended: The facts of this case and the 


usages of the road in respect to the toll-gate, are shown by the testimony of 
Captain Stockton, Marcellin LeBlanc and James Robitaille. 
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The defendants submit the case upon the following points: 1. That nothing 
in the record shows any fault on the part of defendants, but that the accident 
was solely attributable to the fault of the plaintiff himself. 2. That at the utmost, 
it can only be held that there was fault, or want of care, on both sides; (and 
such appears to have been the opinion of the jury, as indicated by a verdict which 
was clearly a compromise verdict;) and in such case neither party can recover 
damages of the other. Myers v. Perry, 1st Ann. 372, and cases there cited. 


The judgment of the court was pronounced by 

Supe, J. This is a suit to recover the value of a horse, killed on a road 
called the Shell Road, through the alleged fault of the defendants, who, it is 
complained, violated the custom of the road by shutting the toll-gate at an unu- 
sual hour, and had, instead of a toll-gate, a bar which was not easily discernible 
at-night. The horse struck his head against the bar and was thus killed. 

We consider the testimony as proving that it was not usual to have the road 
closed at that time of the night; that the plaintiff had no reason to expect such 
an obstacle ; and that it was one not easily discernible at night. We think, also, 
the testimony strongly preponderates in favor of the proposition, that the plaintiff 
was not driving at an indiscreet rate, and did not, by imprudence on his own 
part, contribute to the disaster. 

The only objection which we find to the verdict is as to the aniount of dam- 
ages. The appellee, in his answer to the appeal, demands an increase of the 
amount awarded ; and, we thinks under the evidence as to the value of the horse, 
he is entitled to a higher assessment. 

It is therefure decreed, that the judgment be so amended as that the plaintiff 
recover from the defendants the sum of $300, with costs in both courts. 





RoBertson et al. v. PETER Conrey. 


One who is sole stockholder of a bank, and the recipient of its assets, is bound to pay a 
claim against the bank if the assets amount to the sum claimed. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 


Thomas A. Clarke, ex parte, for the plaintiffs, contended : The Merchants’ 
Bank collected, as agent for the Bank of the United States, the sum of $360 
for rent of astore for one year, belonging to the latter. This receipt was not 
acknowledged er credited in the Merchants’ Bank account with the Bank of 
the United States. The defendant is sole stockholder of the Merchants’ Bank. 
The assets and papers are in his hands, and amount to a sufficient sum to meet 
the plaintiffs’ claim which is for $360, the said amount collected. Plaintiffs are 
assignees and trustees of the Bank of the United States. 1. The Merchants’ 
Bank would be compelled to pay us. 2. Thatif the first proposition is sustained, 
the defendant, the representative of said bank and possessor of its assets, must 
pay us out of the sum. 3 Mason Rep. 310. 


The judgment of the court was pronounced by 

Supex., J. This cause has been submitted ex parte by the appellee, who 
relies on Wood v. Dremmert, 3 Mason, 310. The principles there recognised 
support the decree of the district judge. 

The judgment is therefore affirmed, with costs. 
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Criaupe TournieER v. Municipatitry NumsBer ONE. 


Where the municipality had agreed with a contractor to make certain banquettes at a fixed 
price, one-third to be paid by the municipality and the other two-thirds by the front pro- 
prietors, and it having been settled by a suit that the front proprietors were liable for only 
one-third, the municipality will be considered as a warrantor for the remaining third of the 
price, and held liable for that sum. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. T. 
W. Collins, for plaintiff. R. Preauz, for defendant. The judgment of the 
court was pronounced by 

Eustis, C. J. The plaintiff claims from the defendant the sum of $3682 40, 
for work done and materials furnished under two certain contracts made by the 
municipality with Hubert Girard, for the making and laying of flatboat gunwale 
banquettes in the suburb Tremé. By these contracts the municipality was to 
pay one-third of the price agreed upon, and the two-thirds were to be paid by 
the owners of property in front of which the banquettes were to be made. The 
municipality paid its third; but it is alleged that the plaintiff has not been able to 
collect the whole of the remaining two-thirds from the property holders, from 
causes for which the municipality is responsible. This suit is for the amount 
which the defendant has been unable to recover. The plaintiff had judgment 
in the court below, and the defendant has appealed. ' 

It having been determined by a court of competent jurisdiction in the last 
resort, that the plaintiff could only recover one-third of the cost of the work 
from the owners of property, instead of two-thirds, as was stipulated in the 
contract between the parties, it seems to us necessarily to follow, that the plain- 
tiff has a claim on the municipality for the deficiency. The contractor agreed 
to take, as the price of his work and material, the debt of the adjacent property 
owners for two-thirds, looking directly to the municipality for the one-third. 
The municipality warranted tothe contractor the existence of the debt, or recourse 
against the property owners for two-thirds of the cost. This debt having been 
determined not to be due, the warranty is falsified, and the municipality is bound 
by it. We do not understand any question to have been made as to the correct- 
ness of the amount due the plaintiff. The judgment of the district court cannot 
be disturbed. 

Judgment affirmed, with costs. 





B. F. Lupwie v. Jonn Koutman. 


Where the defendant moves to dissolve an injunction for matters appearing on the face of 
the record, the court may allow damages under the act of March 25th, 1831. The plaintiff 
cannot, by submitting toa non-suit, avoid the damages which are to be regarded as a claim 
in reconvention. 


PPEAL from the District Courtof Jefferson. Clarke,J. TA. Bartlette, 
for plaintiff. A. N. Ogden, for defendant. The judgment of the court 
was pronounced by 
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Preston, J. The plaintiff alleges, that a judgment having been rendered 
against him, in favor of the defendant, by the Third District Court of the 
State, he took a suspensive appeal to the Supreme Court; that his appeal was 
afterwards dismissed by the district court, and from this judgment of dismissal 
a suspensive appeal was granted to him. 

He further alleges that, notwithstanding his appeals, the defendant had 
obtained execution on this judgment against him, and that the sheriff of the 


parish of Jefferson had seized and was about to sell his property, to the irrepar-_ 


able injury of his rights. 

The defendant in injunction took a rule on the plaintiff, returnable the 12th 
of January, 1850, to show cause why the injunction granted should not be dis- 
solved, on the ground that the petition set forth no legal cause for the injunction, 
and that the same was fraudulently obtained ; and moreover prayed for ten per 
cent interest, and twenty per cent damages, on the amount of the judgment 
enjoined against the plaintiff and his securities in solido. 

On the 12th of January, 1850, the parties appeared, and by consent continued 
the rule until the 26th of January ; and on the same day the defendant filed his 
answer to the petition foraninjunction. In his answer he reiterated the grounds 
taken in the rule for setting aside the injunction ; and moreover alleged that both 
the appeals which the plaintiff pretended to have taken had been decided 
against him by the Supreme Court. He further alleged that the appeal taken 
by him from the judgment on the rule to set aside the first appeal, was evidently 
taken to gain an advantage from an appeal which he was aware could not be 
sustained. 

On the 26th of January, the day fixed for the trial of the rule, the plaintiff 
did not appear to prosecute his injunction, but the defendant proceeded to try 
his rule, and the court, by an examination of the record of the suit between the 
parties, was satisfied that there was no ground for the injunction, but that it had 
been obtained for delay, and by it plaintiff had arrested the execution of a judg- 
ment against him for nine hundred dollars with five per cent interest from the 
4th of January, 1849. He therefore dissolved the injunction, and condemned the 
plaintiff and his securities to pay the defendant one hundred and eighty dollars, 
being five per cent additional interest on the judgment enjoined, and fifteen per 
cent damages. 

The plaintiff has appealed, and assigns for errors: 1st. That as the plaintiff 
did not apper at the trial, no judgment but a judgment of non-suit could have 
been rendered. 2d. That the pleadings do not authorise the judgment. 3d. 
Neither the rule nor the answer contains any denial of the allegations in plain- 
tiff’s petition. 

The plaintiff referred to the record alone in the original suit to maintain, and 
the defendant to dissolve, the injunction. It was therefore a proper case to be 
tried on a motion to dissolve the injunction for matters appearing on the face of 
the papers; and whatever appeared on the face of the papers which showed 
that the injunction should be dissolved, was a proper matter of enquiry. 
Hebert v. Jolly et als. 5 L. R. 52., It was therefore the duty of the judge, 
on the trial of the rule to dissolve the injunction, to examine the record inthe 
original suit as well as the pleadings in the suit for an injunction: which he did; 
and by the examination of the whole, found the reasons for his judgment, which 
We cannot pronounce erroneous because the original record is not before us. 

The act of 1831 accorded to the defendant in injunction interest and damages 
on the dissolution of the injunction. It does not make the distinction for which 
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plaintiff ’s counsel contends, between an injunction sought to evade forever the 
effect of a judgment and one to prevent its effects temporarily, exempting the 
plaintiff in injunction in the latter case from damages; and we see no reason for 
the distinction. 

The defendant had a right to claim interest and damages on the trial of the 
motion to dissolve the injunction; and the plaintiff could not deprive him either 
of the trial of the rule or such interest and damages by failing to appear and 
prosecute his suit for an injunction. 

A plaintiff cannot, by discontinuing or submitting to a non-snit, prevent a 
defendant from trying his claim in reconvention. The claim of a defendant in 
an injunction for interest and damages, if not a claim in reconvention, is so 
analogous that the same rule as to trial may with great propriety be applied to 


both. 
The judgment of the district court is therefore affirmed, with costs in both 


courts. 
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R. C. Srock ron v. T. R. Hype. 


The sheriff holds property seized under attachment for the benefit of whom it may concern. 
If the attaching creditor succeeds in his suit, the rents and profits during the attachment 
belong to him to the extent of his claim, and he may recover the same in a direct action 
against the tenant if he has not paid the rents to the sheriff. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 


Alexander T. Steele, for plaintiff, contended : Hyde collected $3320 rents 
of lot 6 and part of 10, from the 6th day of June, 1842, to 1st April, 1849; he 
was not the owner of those lots; on the contrary, they were seized in 1841 
by Stockton, under an attachment which was decreed by final judgment of this 
court to be good against both Craddick and Hyde. Now, the fruits of property 
belong to its owner. C.C. 493. Hyde was not owner, and therefore was not 
entitled to them ; he has received that which belonged to another ; he is bound 
to restore it. C.C. 2279. His liability to pay is fixed by the existence of 
the facts we have stated; the only question which remains is, where shall 
he pay it? or to whom is he liable? Ordinarily, compensation for the use of 
property or fruits are due to its owner; but there is an exception to this rule 
when property is under seizure; then the fruits and revenues belong to the 
person making the seizure, (C. C. 457,) to be credited, of course, upon the debt 
for which a seizure is made ; or, in other words, a seizure of property is aseizure 
of the fruits and revenues thereof; and a seizure of this property under an 
attachment took with it the rents; it must be apparent then, that Hyde owes 
the sum of $3320 for the rent of this property, and that this sum, when paid, 
must go to Stockton, until the amount of his judgment against Craddick shall 
be satisfied. 

The petition sets forth the amount of that judgment, the amount satisfied, 
and the value of every particle of property which was bound for its payment, 
and shows that if we get all, and what we claim from Hyde, there will still be 
a large amount of the judgment unsatisfied, and which must for ever remain so ; 
consequently, the proceeds of every portion of the property seized (whoever 
may be the proper person to grant acquittance,) must be paid to Stockton alone, 
in satisfaction of the judgment against Craddick. So far as Mr. Hyde is con- 
cerned, the judgment of the court, in case of his opposition to the sale of the 
property, takes away all power of making a contest in regard to the fruits of 
lots 6 and part of 10. By that judgment Stockion’s attachment was sustained, 
and Hyde’s claim to the lots disallowed, or it was held, that Stockton’s seizure 
of the property in January, 1841, was good, especially against Hyde ; now, the 
fruits and revenues of the property belong to its owner, (who in this case is the 
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seizing creditor,) and a decision in regard to his right to the property is final 
as to the revenues of the property accruing during the litigation. As to the 
right which Stockton has, either directly or indirectly, to claim this sum of money 
from Hyde, there can be no doubt in the minds of the court. " 

But it was urged in argument in the lower court, that if Hyde owes the 
amount for which he was sued, he owes it to the sheriff as depositary and 
not to the plaintiff; and if the plaintiff has rights, they are against the sheriff 
as an unfaithful depositary, and not against Hyde. This argument might answer 
at common law, where the plaintiff is bound down by certain forms of sueing, 
and can go no other way but in that marked out for him. Here the practice, 
or law of practice, is altogether different; here, as in courts of equity, it is 
not necessary for a man to show that the legal title of a thing or chose in action 
is vested in him, in order that he may have a right to, for, or upon it; but the 
very existence of a right gives authority to the party holding that right to claim 
its enforcement from the competent tribunals. Stockton has undoubtedly 
shown, that he had a right to have this debt for the rent which was collected 
by Hyde appropriated to the payment of his judgment against Craddick ; and 
until that judgment is fully satisfied, he has a right to claim that the property 
attached should be applied to its payment. 

The sheriff has no personal interest in this matter; his only interest is as 
depositary ; and because he is responsible as depositary, he may sue for the 
property given to his care; otherwise, he could not sue; and even when he 
sues he cannot obtain a judgment in his own favor, but only a judgment re- 
quiring that the property or debt be applied to pay the judgment of Stockton 
v. Craddick. In fact, Stockton is the more suitable party to sue, and he has at 
least a clear right to do so. See Pothier Traité du Contrat de Depét, 91, 92, 
93, 99. 

Craddick also has rights in this matter: he may sue, but it is not for money 
to be paid to him, but to have the property attached and its proceeds applied 
to the satisfaction of the judgment of Stockton v. Craddick. Stockton, Crad- 
dick and the sheriff are each interested, by their relative positions, in seeing 
the property applied to pay the judgment of Stockton v. Craddick ; they each 
have a right to the aid of a court of justice to enforce this payment; but in 
sueing, Stockton must show that his judgment is unsatisfied ; the sheriff must 
show that he will be responsible for the loss of the property; and Craddick, 
being the residuary, has a right in all cases to sue. 

In this case the sheriff, who had charge of the property, and neglected to 
collect the rents, has gone out of office and is no longer a depositary; and, 
although his responsibility continues so far as to oblige him to pay damages, it 
is with mea matter of great doubt, whether he could collect this sum from 
Hyde even if he proved the facts we have set forth, unless he also showed 
that he had paid the damage to the parties entitled to claim it. It is also a 
matter of doubt, whether the present sheriff has the authority other than that 
conferred by the fi. fa. to collect rents which his predecessor failed to collect ; 
his right to collect the rents at all is derived only from his responsibility as 
depositary, and he is not responsible for those rents which it was not his duty 
to collect, and which were not paid to him by his predecessor. Stockton, be- 
yond a doubt, has a right to claim that the rents collected by Hyde be paid to 
the satisfaction of his judgment; and we think we can come boldly into court, 
and claim that by a direct action which we can claim by a circuity of action. 
There is an old maxim, that “ the law abhors a circuity of action,” which we 
invoke here in our favor. 

Benjamin and Micou, for defendant, contended: The suit is for rents of 
property, which the plaintiff alleges, he attached for debt of Craddick, and 
which eventually was sold for the debt. The rents claimed are said to have 
accrued between the attachment and the sale, and the aqllegation is, that the 
defendant was all that time wrongfully in possession. The defendant excepted, 
that no ground of action was shown in the petition; and the exception being 
maintained, the plaintiff appealed. 

In support of the opinion of the lower court, we submit: Ist. That the 
plaintiff does not pretend to have been owner of the lots in question during 
the time the rents accrued. 2d. That as attaching creditor, he could have no 
right of action. As plaintiff, he has only to look to the sheriff. If the sheriff 
neglected his duty, and permitted a third person to hold property which he 
ought to have held and administered, then the plaintiff has his action against 
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the .sheriff, but not against the defendant, with whom he had no privity or 
contract. 

The judgment of the court was pronounced by 

Eustis, C. J. This is an action for the recovery of the amount of certain 
rents of lots, which the plaintiff had attached as the property of Craddick, and 
which was sold under the judgment which he obtained in the suit of attach- 
ment. The rents are said to have accrued between the attachment and the 
sale under execution. It is alleged, that under a pretended sheriff's sale, the 
defendant, pretending to have acquired title and possession, received the rents 
and revenues of said lots, and prevented the sheriff and the petitioner from col- 
lecting and receiving them. 

The plaintiffs petition was dismissed in the court of the first instance, on the 
ground that the petition disclosed no cause of action; and on the appeal it is 
contended, that the plaintiff, as attaching creditor, has no right of action against 
the defendant, but that his remedy is exclusively against the sheriff. By the 
service of the attachment, the sheriff was in possession of the lots for the benefit 
of whom it might concern—the attaching creditor or the other parties in interest. 
The rents accruing from the possession, it appears to us, belonged to the party 
for whose benefit the possession was held. Code, 457. C. P. 656, 658. The 
debtor of the rents owed the sheriff merely as the bailee of this party, whose 
right was established by the judgment on the attachment. The attaching creditor 
is not obliged to take his recourse against the sheriff, who may not be, perhaps, 
in default, but has his direct action against the defendant, as the receiver of 
money belonging to him. 

The judgment of the district court is reversed, and the case remanded for 
further proceedings ; defendant paying costs. 





MclItvaine and Haypen v. ARMFIELD, Executor. 


Where one joint owner of a plantation agrees with the other to receive a fixed compensa- 
tion per annum for his interest in the plantation, such an agreement does not constitute 
a partnership. It is merely a lease of the joint interest. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Stockton and Steele, for plaintiff. C. 7. Stewart and Elmore and King, 
for defendant. The judgment of the court was pronounced by 

Supe.t, J. The object of this suit is to make the succession of Franklin 
liable for the amount of a bill for bagging and rope sold by the plaintiffs toeF'ran- 
cis Routh, and used upon a plantation owned at the time by Routh and Franklin, 
upon the ground that Franklin was at the time a partner of Routh, and that the 
goods enured to the use of the partnership. 

The plaintiff propounded to the defendant, Franklin's executor, the following 
interrogatories: Did not a partnership exist between Isaac Franklin and F'ran- 
cis Routh in the year 1835? ‘Were they not engaged at the time in planting in 
partnership? Did not Francis Routh have the management and control of the 
plantation which they cultivated in partnership ? 

The defendant answered, that Franklin was a joint owner with Routh of a 
plantation and slaves in 1835, but ‘“‘he did not think that a partnership existed 
between them at that time, further than being joint owners of a plantation and 
slaves, if such be apartnership.” “That to the best of his knowledge and belief 
said Frandlin had hired or let his share in the plantation to Routh for the sum 
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of $20,000 annually, which the said Routh was to pay the said Franklin at all arene 
events, without regard to the profits or the losses arising from the working of Axnuriztp. 


said plantation ; Routh controlling and managing the plantation, bearing all expenses 
and receiving allthe proceeds thereof, on condition of paying Franklin an annual 
sum without fuil or contingency, but does not think that a partnership in planting 
existed between them, further than the arrangement stated above, if such be a 
partnership in planting.” 

It is clear that the mere joint ownership of the plantation and slaves did not 
creata partnership between Franklin and Routh. C.C. 2777. 

It is also clear that the agreement disclosed by the answers did not create a 
partnership, neither inter se nor as to third persons. There was no communion 
of profits. Routh was to have the entire use, management abd profits of the 
estate, and bear its burdens; and on the other hand Franklin was to have a sti- 
pulated annual sum, unaffected either by profit or loss. Routh was the lessee, 
and not the partner of Franklin. 

Have these answers been contradicted? If not, the plaintiffis bound by them. 
We concur with the district judge in the opinion that they have not been over- 
thrown by the other testimony in the cause. Two witnesses, to whose testi- 
mony exception was not taken, state that Franklin had asserted the existence of 
such an arrangement as the executor disclosed. It is said by two witnesses that 
it was reputed that they were planting in partnership. One of them says that 
this repute was general ; the other, that he cannot so assert. That any thing had 
been said or done by the deceased to authorise such reputation does not appear. 
The alleged reputation seems to rest upon tho joint ownership. 

It is not shown that the plaintiffs contemplated at the time the liability of 
Franklin, or that the goods enured to his benefit. 

The judgment of the district court is therefore affirmed, with costs. 





Jose Pr v. Manvet VIDAL. 


In an action on a promissory note evidence will not be received in support of a plea in 
reconvention not necessarily connected with the original demand, or in sapport of a plea 
in compensation where the sum is not alleged to have been liquidatsd. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Z. Latour, for plaintiff. J. M. Wolf, fordefendant. The judgment of the 

court was pronounced by 

Surpext1, J. This suit is upon the defendant’s promissory note. The court 
did not err in refusing to hear evidence under the pleas of reconvention and com- 
pensation. The demand in reconvention, as pleaded, was not ‘** necessarily con- 
nected with the main action and incidental to the same ;”’ nor was the claim pleaded 
in compensation alleged to be liquidated. See C. P. 375. Lacoste v. Bordue, 
7 N.S. 517. C.C. 2205. 

The judgment of the district court is therefore affirmed, with costs. 
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Succession or U. B. Pesan. 


By the act of 26th of March, 1842, an executor is bound to pay over to the Freasurer of the 
State the amount of the tax intposed on foreign heirs, legatees, &c., and will not be dis- 
charged from so doing by showing that he has appropriated the money to other purposes. 
Execution may issue against him on a judgment upon a rale taken against him in behalf 
of the State Treasurer. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. H. 
Griffon and W. W. King, for plaintiff. LD. Castera, for defendant. 

The judgment of the court was pronounced by j 

Preston, J. On the 13th of June, 1849, judgment was signed homolo- 
gating, after amendment, the account and tableau of distribution filed by Hypolite 
Gilly, the testamentary executor of the deceased. 

A claim of the State for the tax of ten per cent on the amount due to foreign 
heirs and legatees, imposed by the 4th section of an act approved the 26th of 
March, 1842, was fixed by the judgment at thirteen hundred dollars, was allowed, 
and indeed declared, to be a privileged debt upon the estate on the motion of the 
attorney of the executor of the will. 

On the 26th of October, 1849, an attorney of the State Treasurer took a rule 
on the executor to show cause why a writ of fiert facias should not issue against 
him personally for the amount of the claim of the State of Louisiana, which he 
alleged the executor refused to pay. The rule was made absolute, on proving 
that the claim had been demanded from the executor without success. And 
from the judgment to that effect, signed on 25th of November, 1849, the present 
appeal has been taken. 

The judgment homologating the tableau of distribution and account of the 
executor was rendered on the motion of the executor’s counsel. It was not 
necessary therefore that he should have been notified of it. 

The act of 1842 bound the executor to retain in his hands and pay over into 
the treasury himself the amount of the tax imposed by the act. See also the 
case of the Succession of George, 4th Ann. 224. He had in his hands, as 
appeared by his account, $6028 14. All the debts and charges aguinst the estate, 
including that of the State, amounted to less than that sum. The executor 
erred in paying legacies to the amount of $2750 before paying the tax due to | 
the State; and as to the State, the money is to be considered in his hands. The 
articles 993 and 1057 of the Code of Practice authorised an execution against 
him personally for his failure, after legal demand made, to pay the claim of the 
State established by the judgment homologating his tableau and account. 

The execution was properly ordered by the district court, and its judgment 
is affirmed, with costs in both courts. 





Davip Barsour v. JEROME Bayon. 


A bank check when payable to order is negotiable, and the endorser is liable, not as a mere 
transferee, but as the endorser of a bill of exchange. 
Bank checks are not entitled to days of grace, being payable immediately on presentment. 
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PPEAL from the Fifth District Court of New Orleans, Buchanan, i 


Roselius, for plaintiff, contended: This suit is —— against the defendant 
as the endorser of a check, payable to his order, on the Mechanics and Traders’ 
Bank. The presentment, demand of payment, protest, and notice of the dis- 
honor of the check were proved, not only by the notarial protest and certificate 
of notice, but by the testimony of the person by whom the demand of payment 
had been made; and the notice of the refusal to pay for want of funds was given 
to the defendant in person. There is no defence whatever in the case, and this 
appeal cannot have been taken for any other purpose thandelay. The judgment 
of the district court should therefure be affirmed, with ten per cent damages as 
for a frivolous appeal. 


T. A. Bartlette, for defendant, contended: This is an action against the 
drawer and endorser of a bank check. Plaintiff avers presentment, non-payment 
and notice to the endorser. The endorser pleaded the general issue; and on 
judgment being rendered against him, he appealed. 

The first question that arises is: what was the nature of the obligation of the 
endorser of the check? We urge that he incurred no liability. That bank 
checks like that sued on are drawn and taken on the supposition that the drawer 
has funds in bank to meet them; that the credit is given to the drawer alone ; 
that in receiving such checks, the endorsement is not considered as having any 
other effect than as an assignment of the check. The endorser is the trans- 
ferrer of the right which the check gives to receive so much money. He war- 
rants nothing but the existence of that right; not the solvency of the bank nor 
of the drawer. C. C. articles 2616, 2617. If the efdorser be liable in case the 
check be dishonored on due presentment and notice, such liability must rest on 
the similarity of checks with bills of exchange. The consideration of this brings 
us to another question, as to presentment and notice of dishonor. 

If the endorser is to be held liable by the rules applicable to bills of exchange, 
those rules must be adhered to throughout the case. The check then was 
entitled to grace and could be protested only at the expiration of the three days. 
Brown v. Lusk, 4 Yerger Rep. 210. Harker v. Anderson, 21 Wendell 372, 
The check sued on is dated October 5th, 1849, and it is alleged was presented 
and protested for non-payment the same day. 

We next come to the consideration of the alleged presentment, protest, notice, 
&c. The act of protest and certificate of notice offered in evidence by the plain- 
tiff are clothed with all the forms of law, and if they are what they profess to 
be, would be conclusive. But they are completely destroyed by the testimony 
adduced. Two witnesses state that on the 8th or 10th of December, 1849, 
after the institution of this suit, and two months after the alleged protest, they 
went to the office of the notary and saw the original act of protest; that it was 
not then even signed by the notary, and by only one witness. It is admitted that 
the signatures of the witnesses to the protest and certificate offered in evidence 
were affixed after the institution of the suit. 'The demand on which the protest 
was made, not by the notary, but by his clerk. So we see that there was no 
protest, notwithstanding the notary’s certificate. To enable the notary to pro- 
test, he must make the demand himself, or by his lawful deputy. The demand 
in this case was not by a deputy, but by aclerk. To be a protest it must be 
recorded and signed by the notary and witnesses. This was not recorded nor 
signed at the time it purports to have been made. If there was no protest there 
could not be any notice of protest. So the case stands precisely as if the 
protest and notice of protest had never been heard of. Acts of 1821, 1827, 
concerning protestsand notice. 17 L. R. 479. 19 L. R. 447. 1R.R. 66. 6 
R. R. 276. Ist Ann. 95. 3d Ann. 12%. 

Now let us see what is the evidence of presentment, and notice of non-pay- 
ment, beyond the protest. Duplantier says he presented the check, that it was 
not paid, and the next day he gave a written notice of protest to Bayon, but did 
not tell him the check had been dishonored? He does not even say what the 
written notice contained. There is no attempt made to show what that notice 
contained. The endorser was entitled to notice of the presentment and non- 
payment. To make the notice good where in case of protest, it must set forth 
in terms sufficiently clear to inform the party what had been presented, giving 
the names of the drawer, endorsers, &c. 12 L. R. 467. 

To recapitulate : Ist. The endorser is only liable as transferrer, and did not 
guarantee the solvency of the parties to the check. 2d. If the endorser were 
liable in case of proper presentment and notice of dishonor, he is released in 
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con ence of the check not having been presented on the last day of grace. 
3d “There was no demand by the notary, nor lawful deputy. 4th. There was 
no protest recorded and signed by the notary and witnesses at the time of its 
date. 5th. There was no description of the instrument protested in the notice 
given. 6th. The certificate of the notary as to the manner of giving notice was 
not recorded and signed by the notary and witnesses on the day of its date. 
7th. There was no notice given to the endorser of the presentment by the wit- 
ness Duplantier, and failure to pay. 


The judgment of the court was pronounced by 

Suet, J. Bayon is appellant from a judgment rendered against him as 
endorser of a check in these words: ‘*New Orleans, October 5th, 1849. Cashier 
of Mechanics and Traders’ Bank will pay to the order of Jerome Bayon, Esq., 
five hundred and seventy-eight dollars sixty-six cents. 
(Endorsed,) J. Bayon. (Signed, "H. Roprievez.” 

The check was presented at the bank and protested on the day of its date, and 
Bayon was notified personally the next day. Although not identical with a 
bill of exchange, a check on a bank is in many respects governed by the same 
rules. When payable to order it is negotiable by endorsement; and Bayon is 
clearly liable as endorser, and not as a mere transferrer. It appears that the 
notarial record of notice was not regularly made. But this is immaterial, it 
being proved by parol that Bayon was duly notified. It is well settled that an 
instrument of this sort is not entitled to days of grace. It is payable immediately 
on presentment. 

Judgment affirmed, with costs. 
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Where A. sells a plantation to B., who assumes to pay certain debts due by A. and gives a 
mortgage upon the property purchased, the mortgage is binding upon B. without any 
acceptance on the part of the creditors of A. so long as another arrangement between A. 
and B. be not made. 

The surety who has paid a debt, for which the creditor subsequently to the creation of the 
obligation took a mortgage upon the property of the principal debtor, is entitled by subro- 
gation to the mortgage rights of the creditor. The payment by the surety is the purchase 
of the rights of the creditor, such as they exist at the date of the payment. 

In a sale upon a first mortgage the purchaser holds the balance of the price subject to the 
subsequent mortgage. 

A sale under a concurrent mortgage does not extinguish the other concurrent mortgages. 
The sheriff has no right to receive the amount due on them, bat only the pro rata share 
coming to the seizing creditor, leaving the balance in the hands of purchaser subject to the 
other concurrent mortgages. 

The knowledge which purchasers may have of the danger of eviction does not deprive 
them of claiming the return of the price after the eviction does take place. 


PPEAL from the District Court of Madison, Farrar, J. Stacy and Spar- 


row, for plaintiffs, contended: Scott and Dunbar were the sureties of 
Thompson L. King on two notes, one upon each, held by the Commercial 
Bank of Natchez. The bank sued and obtained judgment both against the 
principal, King, and the sureties, in 1842, which judgments were paid by the 
sureties. 
_ Onthe 15th June, 1839, Hunter and T. L. King sold a plantation and slaves 
in Madison to Augustus King. The stipulated consideration to be paid for the 
property was the assumpsit by the purchaser of the debts of Hunter and King, 
to the amount of $44,800, and a balance over of $50,000 to be paid to the ven- 
dors; the whole secured by a special mortgage retained upon the property ; 
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that securing the payment of their debts having a priority of rank. Among the 
debts so secured, is in the act of sale declared one in favor of the Commercial 
Bank for $5500. The sureties claim the benefit of this mortgage on the property, 
and to be subrogated to the rights of the bank in relation to it. 

On the 13th March, 1841, this same property was sold under executions at 
the suits of Ballard, Franklin §& Co. v. Hunter and King, and Lambeth and 
Thompson v. Hunter and King and Augustus King, to L. A. Collier, for 
$32,515 cash, subject to all the mortgages resting upon the property, as shown 
by the certificate of mortgages. Upon the price of this sale, Collier paid the 
amount of the two executions under which the property was sold, viz: $11,482 
45, leaving a balance unpaid of $21,042 85 to be applied to the extinction of the 
subsequent mortgages. The above amount ($11,482 15) is all that has ever been 
paid upon Collier’s purchase upon the mortgages resting upon the property at 
the date of the sale. Notwithstanding the array of mortgages contained in the 
certificate of the parish judge; yet it is admitted in the written agreement that 
the following were the only first valid and binding mortgages on the property, viz : 
Ballard, Franklin § Co., first mortgage, $9951 05; Lambeth and Thompson, 
June 5th, 1849, $4531 10; Planter’s Bank, June 5th, 1849, $9500; Commer- 
cial Bank, June 5th, 1849, $5500. Total $26,482 15; which did not absorb the 
price paid by Collier. 

By this agreement it is admitted, that the consideration of two notes in favor 
of Martin upon which judgment was obtained, entirely failed; that the notes 
and judgment were null and void; consequently the mortgage resulting from the 
recording of the judgment was void. All the other mortgages were subsequent 
to the date of the above. The proceeds of the sheriff’s sale should have been 
distributed thus: First, to paying the Ballard, Franklin & Co. mortgage, and 
next, the other three named, or dividing the balance of the money between 
them pro rata. 

Ou the 10th of February, 1842, Collier executed a special mortgage on this 
same property, in favor of Lambeth and Thompson for $10,250. This mort- 
gage was transferred to E. C. Milkie, who took out an order of seizure and 
sale upon it, under which the property was sold and purchased by the defen- 
dants tor $25,866 66. ‘The balance then due on the mortgage was $5000, with 
10 per cent interest from 15th February, 1842. 

Detendants, in their brief, have urged various objections why the plaintiffs can- 
not avail themselves of the mortgage established on the property in favor of the 
Commercial Bank. These objections will be answered in the order they are 
made. Ist. It is not true that the sale under the oldest mortgage, that of Bal- 
lard, Franklin & Co., extinguished all the subsequent mortgages, if the property 
brought more than sufficient to satisfy the mortgage under which it was sold. 
The purchaser would hold in his hands the balance of the price, to be paid 
over to the subsequent mortgagees according to their rank and privilege. C. P. 
706, 708, 709. 3 L. R. 212. C.P.718. Pepper v. Dunlap, 16 L. R. 170. 
The case referred to by the defendants in their brief. 9 L. R. 14, was that of a 
probate sale, and correctly decided. 

Neither is it true, the sale under the mortgage held by Lambeth and Thomp- 
son—that created by Augustus King—extinguished the other mortgages created 
by him inthe same act and at the same date. No proceedings had been insti- 
tuted upon these other mortgages ; and of course the mortgagees could not 
enforce the payment of the amounts due them. If the whole property had 
brought sufficient fo satisfy not only the oldest mortgage, but also the whole 
amount secured by the mortgages created by Augustus King in favor of the 
creditors of Hunter and King, then the sheriff should have received from the 
purchaser, and paid over to Lambeth and Thompson the full amount of their debt. 
If the property did not sell for enough to satisfy all these mortgages of the same 
rank and grade, then the balance over the amount of the first mortgage should 
have been divided pro rata among those of the second rank, and the sheriff should 
only have collected from the purchaser and paid over to Lambeth and Thompson 
this share; and the portion coming to the other mortgage creditors would remain 
in the hands of the purchaser subject to their call. 16 L. R. 170, and other 
authorities. 

Now, the only mortgage older than those created the 5th of June, 1839, by 
Augustus King, is that stated in the certificate of mortgages under Nos. 1 and 
2, they being the same one. By this agreement tke judicial mortgage in favor 
of Martin is admitted to be void. All the other mortgages mentioned in the cer- 
tificate are subsequent to the Sth June, 1839. Of the debts secured by the 
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mortgage of Augustus King, that in favor of Martin did not exist; and as to 
that the mortgage was void and inured to the benefit of the other creditors of 
Hunter and King. That in favor of Briggs, Lacoste § Co., transferred to 
Ballard, Franklin & Co., and that to David Holstein, transferred to Lambeth 
and Thompson, were both paid by the sale under execution; still leaving an 
amount of the price unpaid in the hands of Collier of over $21,000, to be applied 
to the satisfaction of the mortgages held by the Commercial and Planters’ Bank— 
mortgages of the same rank as that held by Lambeth and Thompson. No part 
of this amount has been ever paid, and the object of this suit is that the plaintiffs 
recover their portion of it. Had the purchaser at sheriff’s sale been willing to have 
paid the whole amount of his bid into the hands of the sheriff, the latter would 
have had no authority to receive it. His receipt of the money would not have 
been binding upon the other mortgage creditors, nor have authorised the recorder 
to cancel their mortgages; and if he had done so upon this evidence the erasure 
would have been null. The sheriff can only legally receive money and give 
valid acquittances for it when the payment of it is required by the process he has 
in his hands. This alone gives him his authority. But in this case it is not pre- 
tended that a cent has ever been paid to any person, except the amount of the 
two executions under which the property was sold; so that, in fact, there have 
never been any proceeds to distribute. 6 L. R. 454. 16 L. R. 170. 

2. The first part of defendants’ second objection is certainly original, unique 
and amusing, viz: that defendants purchased under a mortgage executed on the 
property by Collier; that their purchase was for the price of $24,866 66; that 
they paid un the price $6000, (the amount of the mortgage executed on the 
property by Collier,) ‘‘ and retained in their hands the balance of the purchase 
money, to be applied to the amount due by Collier on his purchase, which he 
had retained to be distributed between the next privileged creditors.” We 
quote correctly. The payment of $6000, a debt contracted by Collier, and for 
which he executed a mortgege on the property to Lambeth and Thompson is 
attempted to be pleaded as a payment upon what he owed upon his purchase of 
the property upon the mortgages then existing on it. This is too absurd to require 
further notice. 

The other portion of this objection requires to be examined in detail. It is 
substantially this: that since the purchase by the defendants they have been 
evicted of some 450 acres of the land and some dozen of the slaves, by Susan 
Jones. The fact is admitted; but the legal consequences sought to be deduced 
from it by defendants are denied. We will first examine the matter as to Col- 
lier, who purchased under execution against Hunter and King, and refer to the 
testimony of Mr. Bemiss, who says that the suit of Charles Jones v. Hunter 
and King, in which Susan Jones recovered the property, was generally known 
in the parish and particularly by the property holders in the neighborhood of the 
property in controversy. That Collier always alluded to this suit as lessening 
the value of the property, which rendered the title to this portion insecure ; and 
that the conversations were had with Collier before the latter purchased the 
property. We next refer to an agreement between Collier and 7’. L. King, 
made only fifteen days previous to the purchase by the former of the property 
wander execution, and especially referred to in said purchase, in which it is 
solemnly’ declared by Collier and King that the three notes of 5000 dollars each, 
executed by said King to Woodhouse, had ‘* wholly and entirely failed,” and that 
the parties had a good defence against them; and the parties piake special stipu- 
Jations for a defence if a suit should be brought upon them. The record of 
Charles Jones et al. v. Hunter and King, now in the Supreme Court. is by con- 
sent to be read as if copied. By reference to this record it will be perceived 
that the consideration of the three above notes, which the parties declare to 
have failed entirely, was the undivided half of the John Jones property sold by 
Woodhouse to King; of the same property sold by Briscoe to Hunter and 
Woodhouse, aud for which they had given the notes held by Martin; the con- 
s.deration for which the parties to this suit admit to have failed. The suit of 
Charles Jones et al. v. Hunter and King, at the date of this agreement, had 
been pending fur five years to the knowledge of said parties, and they admitted 
in this agreement the justice of it But what was agreed upon by Collier ? 
Why, notwithstanding hie full and perfect knowledge of all the preceding facts, 
that at the sheriff’s sale then shortly to take place, he bound himself to purchase 
the whole property, some 2,000 acres of land and forty or fifty slaves, and 
including in it the John Jones property, for which said notes were given, at price 
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sufficient to satisfy all the claims held by him, amounting to about $50,000, and 
$10,000 over. Under his own agreement, with a full and perfect knowledge of 
all the facts, and the insecurity of the title, Collier did purchase the property ; 
which purchase extinguished the claims held hy him and made him a debtor to 
the heirs of Mrs. King in the sum of $10,000. He expressly and knowingly 
took the title, such as it might be then, with all its hazards and subject to the 
suit then pending against it. The title was a litigious right: merely an uncer- 
tain hope. The right alone, such as it might be, passed to Collier by the sheriff's 
sale. He was entitled neither to warranty nor a deduction of price upon being 
evicted from the whole or any portion of the property. C. C. 2623, 3426, 
2481, 2535. 5M.R.77. 9R.R.—. Fuller v. Harman, 3d Anon. 250. 

The defendants’ position is precisely the same as that of Collier. They admit, 
in their second point, that they acquired under the sheriff’s sale simply the rights 
of Collier. Thisistrue. In addition, they were well acquainted with the 
existence of the suit of Charles Jones. They were residents of the same parish 
and lived in the immediate neighborhood of the property in dispute. Besides, 
the testimony of Alonzo Snyder proves that Amis had positive knowledge of the 
suit before they purchased. The same rules of law apply to them as to Collier. 
The court is well aware of their mancuvre shortly after their purchase, to 
sacrifice the property of John Jones to their own benefit. See the record of 
Charles Jones et al. v. Hunter and King, and the decision in the case, 2d Ann. 
254. Their claim for a reduction of price should be rejected.—3d point of 
defendant. ; 

Fourth allegation, that the sale from Hunter and King to Augustus King was 
fraudulent, and the mortgages stipulated on the property in favor of the creditors 
of Hunter and King void. 

There is no proof that at the date of the sale Hunter and King were insol- 
vent. The sale might or might not have been fraudulent and simulated between 
the parties. We do not pretend to decide. The stipulations of mortgage con- 
tuined in the act of sale, securing the debts owed by Hunter and King, were 
unquestionably honest and bond fide. Under this sale the creditors of Hunter 
and King acquired a mortgage on the property contained in the act of sale, no 
matter what might be its character. If there was fraud, they are no parties to 
it, and have a right to enforce the contract made in their favor and for their benefit. 
The only objection that could possibly exist against the validity of this mortgage, 
is that contained in the art. 1978 of the Civil Code, viz: that it was a preference 
accorded in favor of creditors. Now, this mortgage, executed by the joint con- 
sent of the vendors and purchaser in favor of the creditors of the vendors, had 
been passed and was of record more than five years previous to the institution of 
this suit. The creditors of Hunter and King were the only persons having the 
capacity to attack either the sale or the mortgages stipulated in it. No suit has 
ever been brought to annul the sale or set aside the mortgages. This could only 
be done within one year from the date of the passage of the act. C, C. article 
1982. 6 R. R. 150. 4 R. R. 408. 2 R. R. 280. Cammack v. Gillespie, 3d Ann. 
248. Again, no one but the creditors of Hunter and King, injured by the pre- 
ference given to the creditors secured by mortgage, had a right to bring suit and 
avoid it. They never have brought such suit or complained of the preference 
given. The defendants are merely stake-holders in possession of the property, 
upon which exists a mortgage to secure the payment of the amount retained hy 
Collier upon the price of his purchase. That sui is to be paid by them, or the 
property abandoned to be sold to pay it. The creditors might oppose the pay- 
ment of the money to the plaintiffs, but it does not lie in their months to contest 
plaintiffs’ claims. 

As to the objection contained in defendants‘ fourth and seventh points, that 
the mortgage was not accepted by the Commercial Bank. No acceptance was 
necessary. Acts containing stipulations purely for the benefit of a third party 
are always presumed to be accepted. C. C. art. 1884, 1812. 2N,8. 672. 3 
N.S. 609. 2 L. R. 552. 5 R. R. 243. 5C. R. U. S. 356. But, in point of fact* 
the Commercial Bank did, as soon as they were aware of its existence, accept 
this mortgage ; notified Collier of the fact in writing and that they intended 
to enforce it on the property in his possession. The bank had two remedies; 
one against the mortgaged property, and the other against the sureties of 
Hunter and King. They chose to pursue the sureties,which they did, and 
made the debt out of them. 

But the defendant’s poiot fifth: That the notes of Hnnier and King were 
prescribed before the institution of this suit, more than five years having elapsed 
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since the assumpsit and mortgage of Augusius King. ‘The answer to this is, 
that those notes were, in 1842, merged in the judgments against King and the 
plaintiffs. 'Tinese judgments then became the evidence of the debts assumed by 
Augustus King, and were paid by the plaintiffs. Prescription against the 
sureties paying, only commenced to run from the date of their payment, and 
then the prescription of ten years only would apply. It run neither against the 
notes nor the judgments, but against plaintiffs’ right to be paid under the 
assumpsit of King, and to avail themselves of the mortgage executed by him. 

Sixth. It is shown by E. B. Fuller, teller of the Commercial Bank of 
Natchez, that the notes upon which the judgment was obtained were held by 
that bank at the date of the assumpsit and mortgage; and that Hunter and 
King’s indebtedness at that date to the Commercial Bauk of Natchez then 
slightly exceeded in principal and interest the amount of the assumpsit, $5,500. 
The identity of the bank in favor of which the assumpsit was intended to be 
made and the mortgage executed, is sufficiently shown, as it is not proven that 
Hunter and King were indebted to any other ‘‘Commercial Bank.” In certum 
est, quod certum reddi potest. 

The precise amount secured by mortgage and assumed is fixed at $5,500, 
and declared in the act. 

It is admitted that the legal interest of the State of Mississippi was eight per 
cent up to February, 1842. This debt, then, to the amount assumed, $5,500, 
at the date of the assumpsit, was bearing eight per cent interest—it being due 
—was assumed with the incidents attached to it, and the interest as well as the 
principal entered into it. In other words, the debt was assumed in the state and 
condition it then was, and the assuming interest was protected by the mortgage. 

Seventh. Defendants deny, that although the Commercial Bank might have 
been entitled to the benefit of the mortgage executed by King, yet that the 
sureties of Hunter and King did not, by paying their debts, become subrogated 
to the rights of mortgage held by the bank. 

The Code, art. 2157, says that subrogation takes place of right, for the 
benefit of him who, being bound with others or for others for the payment of 
the debt, had an interest in discharging it. Thissubrogation is to the rights of the 
creditor who has been paid by the party thus bound. C.C. p. 2155, arts. 3021, 
3022, provide that the security has the same right of action and the same privi- 
lege of subrogation which the law grants to joint co-debtors. What were the 
rights of the Commercial Bank, at the date of their judgments and the paymeut 
of their debts by the sureties, against the principals Hunter and King, and Scott 
and Dunbar, their sureties. 1st. To enforce payment against both principals and 
sureties personally. 2d. To avail themselves of the benefit of, and to enforce, all the 
mortgages executed, or other securities acquired in their favor by either, to secure 
the payment of the debt. The legal subrogation often when it takes place is as 
extensive as the conventional can be. They both include all the rights, actions, 
privileges and mortgages held by the creditor against the debtor. C. C. 2156. 
Here a legal subrogation covers everything to which the creditor could subrogate 
the sureties against the debtor, upon payment by the former. Pothier on Obli- 
gations, No 522. The payment made by the surety does not extinguish the 
debt, but is considered as a sale, to the party paying it, of all the rights and 
actions of the creditor. The cases of Old v. Chambliss, 3d Ann. 206; T'arder 
v. Allen, do. 66, and Trent v. Calderwood, 2d Ann. 942, do not militate against 
the above principles, but support them. The execution of a twelve months’ 
bond is a new contract; the judgment is merged in it; there is no privity 
between the original creditor and the surety on the bond; but, should the 
debtor, who had executed the bond, have subsequently given » mortgage to the 
creditor to secure its payment, and the bond been paid by the surety, there can 
be no dotibt that he would be legally subrogated to all the rights of mortgage of 
the creditor. The subrogation would then take place in favor of the surety 
“originally bound by the contract,” and he could avail himself of the mortgage. 

The complaint that the interest has been compounded is unfounded. Art. 
3021 provides, that the security who has paid the debt has his remedy for the 
principal, interests and costs which he has been sentenced to pay; and by art. 
1936 the surety who is obliged to pay money for his principal, shall receive 
interest on the whole sum he has paid, whether for principal or interest, from 
the time of payment. 

As to the complaint that the mortgage in favor of plaintiffs is recognised on the 
slaves Annica, Ann and Clara or Clarissa, it will be seen that none of these 
slaves were recovered by Susanna Jones. And that the name of only one, 
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Annica, occurs in the admission of the sale from Susan Jones to Junius Amis, 
and that the slave America, who was recovered, is not included in the sale to 
Amis. This is merely a clerical error of Anna, for America, who was recovered 
but not included in the act of sale ; and as Anna was not recovered as a part of 
the Jones property, the mortgage rests on her. 

J. Thomas, for defendants, contended: Ist. The plaintiffs have no mortgage. 
The assumpsit of Roe is wanting in that certainty which in a mortgage can affect 
third persons. ‘Also to the Commercial Bank the sum of $5500.” In the same 
act where notes and bills had been given they are mentioned as such. C. C. 
3277. 9 R. R. 485. 

There was then due, the 5th of June, 1839, of the principal of the two notes 
said to represent the $5500 assumed, $5830 12, viz: one of $3983 29, and one 
of $3421 69, subject to a credit of $1574 86. Of this, King paid on the 8th of 
June, 1839, $250, and the petition apportions the amount to which the two notes 
ro supposed to be entitled, thus: to Dunbar, $3125; to Scott, $2375, making 

5500, 

2d. The bank ‘never accepted the provision, if any made for it, now claimed 
by the plaintiffs as subrogees under it; nor did the plaintiffs in any manner 
recognise it as a security for their debts until after the purchase by Collier and 
defendants, and until five years after its date, and after they had paid. Zacharie 
v. Obiarm et al., 6 L. R. 402. 

3d. The security now claimed did not grow out of the contract of the plain- 
tiffs. The bank did not accept it, consequently could not delegate it, or the plain- 
tiffs be subrogated by payment. 2d Ann. 942. 3d Ann. 205. L. C. 2157, 
sec. 3, 3022, 3030. 

4th. The conveyance by Hunter and King to Roe was fraudulent, and any 
one affected by the mortgage reserved may complain. 

5th. The mortgage claimed, if one ever existed, and the plaintiffs were sub- 
regated to the rights of the bank under it, was cut off by the sale to Collier in 
March, 1841, who bought under one older, and one concurrent with it. 

This sale left a surplus to be applied to other liens; and to that surplus the 
plaintiffs, if they have any right, must look. The sale was for cash. Conse- 
quently the surplus was legally in the hands of the sheriff; and if he- permitted 
Collier to retain it, his was the fault, and upon him rests the loss. 

6th. Collier mortgaged to Lambeth and Thompson; Milkie put it in judg- 
ment; and under it the defendants bought. 

This purchase left a surplus in their hands, which is more than covered by the 
loss of the Jones property, and that sold under the Muir and Moore judgment. 

7th. The property having been sold under one mortgage older, and one con- 
current with that claimed by the plaintiffs, and those mortgages paid by the pur- 
chaser, defendants’ vendor, and there existing other concurrent and prior liens 
to that claimed by the plaintiffs, the judgment should (if the plaintiffs have any 
rights) have ordered the sale of the whole property, the proceeds to be brought 
into court, and distributed in concurso. This form of judgment has a precedent 
in the case of Chien v. Roe, 2d Ann. 492, 

In that concurso the defendants would be entitled as representing Collier their 
vendor to the rank, which the mortgages paid by him held in reference to the 
other liens. He and they would be, as it were, subrogees to themselves, thus 
abandoning the property and preserving their liens. Millaudon v. Allard, 2 
L. R. 551. 

The judgment as it stands, whatever the rights of the plaintiffs, is an outrage 
upon justice and law. The property is, as shown by the two sales, and the 
portion of it lost, wholly insufficient to pay the plaintiff's demand, and leave any- 
thing to reimburse the payments made on it at judicial sale, without taking into 
account other concurrent and prior liens; thus giving an undue woh to the 
tardy. Anda decree may be so rendered under the pleadings and prayer of the 
defendants and the showing made in the record. 

8th. The judgment includes three of the slaves, Annica, Anne, and Clara 
or Clarissa, excluded by the statement of facts, being part of the Jones negroes. 

9th. No interest should have been allowed, except from judicial demand, and 
that of 5 instead of 8 per cent; no time of payment being fixed by the assumpsit, 
and no interest agreed to be paid. 

10th. The interest was added to the principal, and interest allowed upon the 
aggregate. C. C. 3021. 

llth. If it is assumed that the notes constituted the basis of interest, and the 
position be true as to others than the makers, the demand is prescribed. Neither 
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Scort the mortgager nor the defendants were parties to the suits upon them; nor were 
they bound in solido with those against whom suit was brought. These suits, 
then, did not interrupt or suspend prescription as to others. 


The judgment of the court was pronounced by 
Rost, J. This is an action of mortgage. There was judgment in favor of 
the plaintiffs, and the defendants appealed. 
The material facts of the case are as follows: Scott endorsed a note for Thomp- 
om son L. King. Dunbar contracted an obligation in solido with Thompson L. 
King and others. These two notes were discounted by the Commercial Bank 
of Natchez for the benefit of King. They were not paid at maturity, but 
. shortly after they became due King sold a plantation and slaves, which he owned 
in common with John E. Hunter, to Augustus King, who, as the consideration 
of the sale, assumed to pay debts of the vendors amounting to $44,500, and 
gave them his notes on long terms of credit for the further sum of $50,000. 
The vendors retained a mortgage in their own name to secure the payment of 
the whole consideration, with the express agreement that the debts assumed 
- should be secured thereby by priority and preference over the remainder of the 
price, in the same manner as if they were secured by a mortgage of prior date. 
Among the debts thus assumed was a sum of $5500 which the purchaser bound 
himself to pay to the Commercial Bank on the notes of Thompson L. King. 

Augustus King having paid none of the debts assumed by him, the property 
was seized under one mortgage older, and one concurrent with that claimed by 
the plaintiffs, and it was adjudged to Lewis A. Collier for $32,515. He paid 
the two seizing creditors $11,482 45, and retained in his hands the balance of 
the price to be applied to the unpaid mortgages. 

The property was subsequently seized and sold at the suit of the creditors of 
Collier, when it came to the possession of the defendants. After the sale to 
Collier, the Commercial Bank of Natchez notified him that they intended to avail 
themselves of the stipulation made by Augustus King in their favor, and to 
enforce the mortgage given by him. 

The bank in the meantime brought suit on the two notes against the plaintiffs 
and obtained against them judgments which they have since paid. They allege 
that by this payment they have become subrogated to all the rights of action of 
the bank, and more particularly to the mortgage given by Augustus King. They 
pray that the defendants be adjndged to pay them the balance due on the notes 
of Thompson L. King, with interest at the rate of 8 per cent per annum accord- 
ing to the laws of the State of Mississippi, or that in default thereof, the property 
mortgaged be seized and sold to satisfy their claim. 

a The defence is, that the bank has no mortgage, and that it never accepted the 
provision, if any, made for it. That the security now claimed did not grow out 
of the contract of the plaintiffs, and they could not be subrogated to it by payment. 
That the conveyance to Augustus King was fraudulent. That the mortgage 
claimedg@f one ever existed, was cut off by the sale to Collier. That the judg- 
ment included three of the slaves which were excluded by the statement of 
facts. That no interest should have been allowed, except legal interest from the 
judicial demand. That in the judgment, interest has been added to the principal, 
and then allowed upon the aggregate, in violation of art. 3021 ©. C. That if it 
is assumed that the notes constitute the basis of interest, and the position be 
true as to others than the makers, the demand is prescribed. That since the 
purchase of Collier and their own, they have been evicted of a large portion of 
the property purchased by them, and that they are entitled to a reduction on the 
price agreed to be paid by Collier, they being subrogated to his right. 


Peatucasrog, 
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A mortgage is clearly retained by the vendors to secure the payment of $5500 o— 
to the Commercial Bank. The evidence leaves nb doubt on our minds that the Exatuenstos. 
bank meant was the Commercial Bank of Natchez. It accepted the provision ~ 
made in its behalf after the sale to Collier, and if it had not, the provision was 
binding upon Augustus King and the property purchased by him, so long as 
another arrangement was not made between him and his vendors. 

The plaintiffs were bound with Thompson L. King and for him for the pay- ‘ 
ment of their notes, and had an interest in discharging them. Under art. 2157, 
C. C., subrogation took place of right in their favor at the time of the payment. 
This subrogation covered every thing to which the creditor could subrogate the 
sureties against the debtor, upon payment by them. The payment made by the 
surety does not extinguish the debt, but is considered as a sale to the party 
paying it of all the rights and actions of the creditor. Pothier, on Obligations, 
No. 559. 

Whether the sale to Augustus King was or not fraudulent between the par- 
ties, is a question into which we cannot enquire. The Commercial Bank was 
no party to the fraud and the mortgage stipulated in their favor cannot be affected 
by it. Other creditors of Thompson L. King might have objected to the pre- 
ference thus given to the bank ; but the defendants have no right to do so. 

We are of opinion that the mortgage was not cut off by the sale to Collier. 
That sale was made under one mortgage older, and one concurrent with that of 
the plaintiffs. ‘The property having brought an amount more than sufficient to 
satisfy the older mortgage, the purchaser would hold in his hands the balance of 
the price subject to the subsequent mortgages, according to their rank and privi- 
lege. C. P. art. 706, 708, 709, 718. Casanova v. Aregno et al., 3 L. R. 212. 
Pepper v. Dunlap, 16 L. R. 170. 

The sale under the concurrent mortgage did not extinguish the other mort- 
gages created in the same act and at the same date. No proceedings had been 
instituted upon these other mortgages, and the sheriff had no right to receive 
the amount due on them under the writ he held. If the property did not sell 
for enough to satisfy all the mortgages of the same rank, the balance over the 
amount of the older mortgage should have been divided pro rata among the mort- 
gagees, and the sheriff should only have collected the pro rata share of the 
seizing creditor ; and the portion coming to the other mortgage crediters would 
in that case remain in the hands of the purchaser, subject to their call, and 
secured by their mortgages. Pepper v. Dunlap, already cited. 

The slaves Anne, Clara or Clarissa and Annica form no part of those reco- 
vered from the defendants by Suzanna Jones. In her sale of the property reco- 
vered to them, the name of Annica is found; and as she had recovered one named = 
America, who is not mentioned therein, the name of Annica was evidently 
inserted through error for America. 

That portion of the judgment which allows interest at the rate of 8 per cent 
per annum is erroneous. As a general rule, a third possessor in at€ction of 
mortgage is not bound for interest not preserved by the inscription. But the 
defendants are not, properly speaking, third possessors. Collier, in whose place 
they stand, was a stakeholder to the amount remaining in his hands, after satis- 
fying the executions under which he purchased. The amount assumed as 
cash by Augustus King was part of the price of the plantation and slaves, and 
bore legal interest from date by the operation of law. For that interest as well 
as for the principal a privilege existed on the property at the time of the judicial 
sale, and it continued to run against Collier afterwards upon that portion of the 
price which remained in his hands. To that interest the plaintiffs are entitled. 

40 
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ScoTt ‘ The plea of prescription cannot be sustained. Augustus King was primarily 
Frirnenston, liable to his vendor Thompson L. King; and it is to him that he gave the mort- 


gage in controversy. Between them the debt assumed is clearly not prescribed. 
The delegation by Thompson L. King did not create a novation of the debt; 
and so long as it is binding between the original parties to it, the recipient agreed 
upon by them is entitled to the benefit of it. 

It is proved, that since the judicial sale to Collier and to the defendants they 
have been evicted from a large portion of the property. But it is urged on behalf 
of the plaintiffs that the suit in which the eviction took place had been pending 
five years at the time Collier purchased, and that he as well the defendants had a 
full and perfect knowledge of all the dangers of eviction at the time of their 
respective purchases, and are entitled neither to warranty nor to a reduction of 
the price. It is also to be observed, that the claim of the bank against Thompson 
L. King had been preserved by a judgment. 

We cannot assent to these propositions. The sheriff’s sale to Collier is in the 
usual form, and carries with it, of course, the usual warranties of such instru- 
ments. The knowledge which purchasers have of the dangers of eviction does 
not deprive them of the right of the claiming the return of the price after the 
eviction has taken place. That right exists in all cases, unless the party evicted, 
knowing the danger of eviction, took the property without warranty, and at his 
peril and risk. C. C. 2481. C. P. 711. 

The defendants, as subrogated to the rights of Collier, are entitled to 4 redac- 
tion of the price agreed to be paid by him. But there is nothing in the record 
by which we can ascertain the amount to be deducted, or whether the sum 
remaining will be sufficient to satisfy all the mortgages of equal rank with that 
of the plaintiffs. 

To obviate the necessity of remanding the cause, the counsel for the defendants 
have suggested that the court should order the sale of the property remaining 
in the possession of the defendants, and the proceeds to be brought into court 
and distributed among the mortgege creditors; giving to the defendants, as repre- 
senting Collier, their vendor, the rank which the mortgages paid by him held in 
reference to the others. 

If the defendants had claimed, in their answer, the rescission of the entire sale 
under art. 2487 C. C,, on account of the partial eviction suffered by them, and 
had made proper parties, such would undoubtedly have been the decree of this 
court. But the decree asked is unauthorised by their pleadings. They have 
purchased from Suzanna Jones the property recovered from them, and insist upon 
the right to retain the whole and to deduct from the price which Collier agreed 
to pay the consideration of this purchase. Under those circumstances we can 
only remand the cause for the purpose of ascertaining the relative value of the 
property not recovered by Suzanna Jones in relation to the whole property 
purchased by Collier, and the amount of mortgages of equal rank now existing 
on the Property. We see no objection to the division of the amount claimed, 
as made by the plaintiffs. 

It is therefore ordered, that the judgment in this case be reversed. It is 
further ordered, that the claim of the plaintiff Dunbar be recognised to the 
amount of $3125 with legal interest from the 5th June, 1839, till paid. It is 
further ordered, that the claim of the plaintiff Scott to the sum of $2375 with 
legal interest from 5th June, 1839, till paid, be also recognised and allowed. It 
is further ordered, that the case be remanded for further proceedings, with the 
following directions to the district judge: Ist. To ascertain the reduction to 
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which the defendants are entitled on the price agreed to be paid by Collierin Scott 
consequence of the partial eviction suffered by them in the suit of Charles ae 
Jones et al. v. Hunter and King, Suzanna Jones intervenor. 2d. To ascertain 
further, the amount of the mortgages of equal rank with that of the plaintiffs now 
existing on the property in dispute; and to cause the holders of those mortgages 
to be notified of these proceedings. 3d. To distribute among those mortgage 
creditors the sum found to be due by the defendants, and to cause the property 
mortgaged to be seized and sold to satisfy it. 
It is further ordered, that the plaintiffs and appellees pay the costs of this 
appeal. 





J. M. Barruet v. J. P. EstesBene. 


When a sufficient number of the regular panel of the jury are not present, the court is 
authorised to direct the sheriff to summon talesmen and proceed with the trial of the case, 
notwithstanding attachments are out for the absent jurors. 

Parol evidence is inadmissible to establish a modification of a written agreement, or to 
establish a subsequent parol agreement inconsistent with the written one. 


PPEAL from the District Court of Jefferson, Clarke, J. Marks and 
Grandmont, for plaintiff. Michel and Burns, for defendant. The judg- 
ment of the court was pronounced by 

Preston, J. The defendant sold to the plaintiff a stock of milk cows, a horse, 
cart, and utensils for a dairy, for $1300, payable $200 cash, and the balance in a 
note payable the 1st of December, 1848, with the right to extend the payment 
twelve months by paying eight per cent interest. In December, 1848, the 
plaintiff paid $200 on account, and gave a note at twelve months for the balance. 
In January, 1849, the defendant took forcible possession of the property remain- 
ing in the possession of the plaintiff. 

This suit was instituted to recover back the same, with damages. There was 
a verdict for the plaintiff, with five hundred dollars damages. After an unsuc- 
cessful effort to obtain a new trial judgment was rendered against the defendant, 
and he has appealed. 

The defendant’s counsel has called our attention particularly to two bills of 
exception taken by them in the progress of the suit. The cause being called 
for trial, and there not being enough of jurors in court to form a jury, the court 
issued attachments for the absent jurors, but before all the attachments had 
been returned, ordered the sheriff to summon talesmen to complete the jury. 
And the sheriff, in the execution of the order, went into the street and brought 
in persons of his own selection to complete the jury. The counsel of the 
defendant objected to this, on the ground that the court could not order talesmen 
to be summoned on the jury, until the attachments for the jurymen on the 
regular panel had been returned; and that the sheriff, in the execution of the 
order, could not go out of the court room to select jurors. 

The 513th article of the Code of Practice authorised the court “ if, on account 
of absence, the jury should not be complete, to order the sheriff to summon a 
, certain number of persons present having the legal qualifications in order to 
complete it.”. The very case had occurred of an insufficient number of jurors 
to form a complete jury, in consequence of the absence of some of the panel. 
The judge did his duty by issuing attachments to bring the absent jurors into 
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court, to excuse or subject themselves to punishment for non-attendance, and 


' on to serve in that or other cases; but it was equally his duty to expedite the case 


on trial, by ordering persons present to be summoned to complete the jury, on 
account of the absence of jurors belonging to the regular panel. The absence 
of the jurymen belonging to the pavel, and not the impossibility of finding them, 
was the cause which authorised the judge to order persons present to be 
summoned to complete the jury. It is: urged, that the sheriff should have 
summoned those who were present in the court room, and had no right to 
summon persons in the street. The jury terms of our courts call together many 
persons in the vicinity of the court houses, who, by a liberal construction of the 
Code of Practice, may be considered present at court, and liable to be summoned 
under the article of the Code of Practice. Perhaps the judge could not order 
the sheriff to go out of the court house to summon talesmen, and, perhaps the 
persons summoned might refuse to obey the summons; but if he is willing to 
go, and they to come, it is not for the parties to the suit to complain, 

The defendant offered to prove, that since the date of the contract, the witness 
heard a conversation between the parties, in which the plaintiff stated, that when 
the note given by him fell due, if he could not pay it, the defendant would have 
the right to take back the property upon refunding the amount paid by him, 
and paying him wages at the rate of twenty dollars a month. 

The testimony would have directly contradicted the written agreement, and 
was therefore properly rejected. The defendant’s counsel contends, however, 
that it was evidence of a subsequent agreement, which might be proved by 
parol, and which was set up in his answer as adefence. We find, on examining 
the answer, that it was set up as a modification of the original agreement, alleged 
to have been made at the same time, and not as a subsequent and distinct 
contract. Indeed, as proof of a subsequent contract the testimony was incon- 
sistent with the renewal of the note for twelve months from December, 1848. 
Whether, therefore, the testimony was offered in support of an allegation that 
the written agreement was modified by parol at the time of making it, or to 
establish a parol agreement inconsistent with the renewal of a note in execution 
of the written agreement, it was properly rejected. Code, article 2257. 

The defendant has relied in this court on the legal questions raised by his 
counsel. We have, however, examined the evidence with care; and, consider- 
ing the violent manner in which the defendant dispossessed the plaintiff of his 
property, taking him by the collar, and thrusting him into the street, and con- 
sidering that he entirely broke up his business, which is proved to have been 
profitable, we do not think the damages given by the jury excessive. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
district court be affirmed, with costs in both courts. 
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Maria W. Morcan v. S. YarsorouenH. 


Reciprocal promises of marriage constitute a legal contract, and the party violating the 
contract is liable in damages. C. C. 1928 

Promises of marriage to constitute a valid contract need not be in writing. 

To constitute a contract founded upon a promise of marriage there must have been an 
acceptance of the promise, but it is not indispensible that the proof of the acceptance 
be direct; it may be inferred. 
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A man who had made a promise of marriage to a woman, would be excused from a perform- 
ance of his promise, if she was of unchaste character, or if her general reputation was 
bad, even without proving that such reputation was well founded, where he made the pro- 
mise in ignorance of her reputation. 


PPEAL from the District Court of East Feliciana, Burke, J. 


Z. S. Lyons. for the plaintiff, contended: This is an action for a breach of 
promise of marriage. The plaintiff alleges, that on or about the month of 
December, 1844, and at divers and sundry times, said time in said State of 
Louisiana,” the defendant undertook and faithfully promised to marry plaintiff, 
&c. By an amended petition, allowed by court, the promise was alleged to 
have been reciprocally made. This amendment was properly allowed. It bases 
in furtherance of justice and the omission clearly a clerical error; for the form 
is copied from Chitty’s Pleadings. Defendant filed exceptions to the action 
The chief exception, and the only one I have time or inclination to notice, is, 
“That there is no legal cause of action kiown to the laws of Louisiana set 
forth in the petition. In support of this exception, articles 37 and 2308 of the 
Civil Code are relied on. The latter article provides, ‘* That every matrimonial 
agreement, (marriage contract,) must be made in writing before a notary 
public and two witnesses ;” and it must be recorded. Surely, the ‘ matri- 
monial agreement” here mentioned is an entirely distinct matter from “the 
matrimony, or promise, or agreement to marry.” It seems clear, that this 
stipulation, and the subsequent prohibition in the code, has reference ty te 
the property brought into, or acquired subsequently to, the marriage. The 
articles of the code, from 2309 to 2315 inclusive, all go to show this. 

That the marriage contract must be recorded, is equally obligatory ; and yet, 
if not recorded, it is binding as between the parties. Ford v. Ford, 2 N.S. 
574. But the marriage itself may be agreed upon, contracted and entered into, 
and all the obligations, liabilities, and duties incurred, and visits in person, and 
property given without any written contract at all; as for example: 1. Mutual 
fidelity, support and assistance. C.C.121. 2. The wife is bound to live with 
her husband. C.C. 122. 3. There exists the commuuity of profits and gains. 
C. C. 2369, 2470, 2374, 2375. 

There are many other rights, both in regard to person and property, which 
can be claimed without any writtenagreement. Slaves proved to be parapherual, 
and no written contract. 10 M. R. 188. Parol evidence received, when no 
inventory to prove that a wife brought real property into the marriage. 4 M. R. 
603. The articles of the code (C. C. 107,) and others cited by the exceptors, 
are merely directory; the marriage is good, without their observance. 3 L. 
R. 35; 6 L. R. 463. 

Hence, the prohibitory enactment contained in article 2414 of the code does 
not sustain the view of the exceptors. Neither are they sustained by articles 
2415, 2416, 2417, on which they seem to rely. We may here draw the dis- 
tinction between what forms the basis, or cause of action, and what is merely 
incidental to it. A ‘‘ promise to marry” is one thing, and a “* marriage contract” 
is another. But the code contains an article which seems to place this question 
beyond a doubt, if any could exist in a rational mind; I refer to article 1928, 
No. 3. That such an action is contemplated by the code, is clear, from the 
foregoing extract; that the promise to marry need not be in writing, and 
before a notary and two witnesses, seems equally clear. Besides, we have 
the article 2294 of the Civil Code, which, in a sweeping clause, gives the right 
of action to all persons who may be damaged or injured by another, and covers 
all * torts’? not otherwise specially provided for, in the code. Miller v. Hol- 
stein, 16 L. R. 389. 

It is upon the articles 2294 and 1924 et seg., and upon No. 3 of article 1928, 
that this suit is brought; and I humbly conceive, that there is a legal cause of 
action known to the courts of Louisiana, shown by the petition and amended 
petition on file in this case,—that the cause of action is set out with sufficient 
certainty. Code of Practice, 172, No.3. 6M. R.402. 10L. R. 219. 3 
L. R. 292; 5 M. R. 7,—and that the court below did not err in overruling 
defendant’s exceptions. 

Stephen Yarborough, the defendant, undertook and promised to marry the 
plaintiff, Maria W. Morgan. This promise was accepted by plaintiff. She 
proceeded to New Orleans, and made arrangements for the wedding. The 
defendant broke and violated his promise to marry plaintiff, by marrying another 
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lady, viz: Mrs. Buckingham, formerly Miss Sellman. The mutual promise 
to marry is as clearly proven as in cases of this kind proof can be made. Courts 
do not hold the parties in an action of this kind to the strict detail proof required 
in ordinary movetary contracts. But we think the proof in the record is 
abundant and to the point, and cannot be evaded. The breach of promise, by 
defendant’s marrying the lady referred to, being an ‘ active breach,” by which 
he placed out of his power to comply with his undertaking, no putting in mora 
was necessary. C. C. 1925, 1926. 2 Chitty’s Plea. 

The defendant, to get rid of the consequences of his injustice, has resorted to 
a course, unfortunately but too common with such men, which has been signally 
rebuked by the verdict of a jury, and which it is hoped will find no favor in 
this honorable court. He charges upon the lady “ he once was willing to make 
his wife !’’ (and attempts to support those charges by testimony,) with conduct, 
such as even the most abandoned of women would not be guilty of. These charges 
have been fully and laboriously investigated in the court below, and before a 
jury of the friends and neighbors of Stephen Yarborough ; and, after a trial of 
more than two weeks that jury repudiated the charges and gave a verdiot of 
one thousand dollars damages against the defendant. 

Will this court, after the repeated declarations that the verdict of a jury will 
not be disturbed, unless manifestly erroneous, set aside this righteous judgment. 
Surely your honors will receive reasons more cogent than any contained in the 
labored brief of defendant. The court will observe, that the record contains all 
the evidence adduced on the part of defendant, both that received and that 


. rejected by the court. A perusal of that evidence, and the rebutting testimony 





of the plaintiff in support of her character, must satisfy the court that the 
verdict of the jury should not be disturbed, and this case be sent back for 
another long, tedious and disagreeable investigation. The plaintiff proves an honest 
and irreproachable character by witnesses who knew her, and who are, many 
of them, well known. 


Muse and Merrick for defendant, contended: The first and the principal 
ground relied on in the exceptions, as the court will perceive, is this: That 
‘there is no legal cause of action known to the laws of Louisiana set forth 
in said petition.” Viewed as an action for damages resulting from the non- 
performance or breach of an ordinary contract (and in this sense it is presumed 
the court will consider it, under article 87 of the Civil Code, which declares 
‘* that the law considers marriage in no other view than as a civil contract,”) the 
original petition does not contain a single allegation, in the opinion of counsel, 
which would, if true, constitute a legal claim for damages. There is no allega- 
tion that there was any contract or mutual agreement between the parties, 
which was equally binding upon both, or which gave to either the right of 
judicially enforcing a performance; nor is it alleged that a performance was 
ever demanded prior to the institution of the suit by the plaintiff, nor before 
the subsequent marriage of the defendant to Mrs. Buckingham, although more 
than five months had elapsed from the time (December, 1844,) when it is 
alleged the promise was made up tothe time (May 29th, 1845,) when the 
marriage of the defendant to Mrs. B. took place; and there being no time 
fixed (at least none is alleged,) when the marriage to Mrs. Morgan was to be 
consummated, it was, of course, demandable instanter. Neither is it alleged 
in the plaintiff's petition that any promise or @greement was ever made between 
plaintiff and defendant, clothed with the forms prescribed by the law of Lou- 
isiana for agreements upon the subject of matrimony. By article 2308 of the 
Civil Code it is declared, that “every matrimonial agreement must be made 
by an act before a notary and two witnesses. The practice of marriage agree- 
ment under private signature is abrogated.” This provision of the code, although 
it is found in the title and chapter, the general dispositions of which relate to 
the property of the spouses, is nevertheless too broad and comprehensive in 
its terms to be limited and applied exclusively to their property, as is humbly 
conceived by defendant’s counsel. And, indeed, the reason and supposed policy 
of the law in requiring matrimonial agreements to be clothed in the form pre- 
scribed, would, it is believed, apply with equal if not greater force to the 
marriage agreement by which the parties bind themselves to become, at a future 
period, the partners for life of each other, than to the agreements which they 
might make relative to their property. It is not contended that a marriage 
agreement, in whatever form the parties may adopt, whether verbal or written, 
by public or private act, would not be valid when consumated by the actual 
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marriage and cohabitation of the parties; but, where no marriage has taken 
place the laws of Louisiana have provided no judicial remedy for agreements 
upon the subject of matrimony, whatever may have been the object of those 
agreements, unless they have been made in the form prescribed by article 2308 
of the Civil Code. lt would be difficult to conceive that the law-maker had 
attached greater importance to the property of the spouses than to the obliga- 
tions which they enter into, by which they agree to become the partners of each 
other for life; nor would it be less difficult to come to the conclusion that the 
vinculum legis might be formed verbally, or by act under private signature, in 
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reference to the marriage itself, which ought, it would seem, to be regarded as - 


the primary and principal agreement of the spouses, whilst the law refuses to 
recognise their agreements upon the subject of their property, which is but an 
a and secondary to the marriage agreement itself, unless made in authentic 
orm. 

A distinction has been drawn by the learned judge who presided at the trial 
of this cause, between * an action for a breach of marriage promise,” and “ an 
action upon a marriage contract.” In his charge to the jury (to be found at 
page 389 of the record,) the learned judge uses the following language, viz: 
‘The action here is for a breach of promise to marry, and not upon a marriage 
contract, which is a specific contract requiring peculiar forms and attestations 
of authenticity, and incidentally the objections to parol, and even beginning 
of proof in writing, on the same ground requiring notarial act, for it must be 
plain to every plain mind, that to admit no other resort but notarial act, which 
is acknowledged not to exist; in other words, would be to require the production 
of that which does not exist, and to reject the parol and other forms of writing, 
would be to reject the only existing testimony, and thus to deny the action.” 
The demand, for of course the demand, the action cannot be transacted but 
by evidence, and if the parol and others be rejected, and the notarial do not 
exist, then there is none. The production of act notarial and witnesses, are 
technical to a specific thing, notarial marriage contract, and touches not a contract 
of marriage.’’ Should this honorable court feel inclined to adopt the views 
and to recognise the distinctions of the learned judge a quo, the counsel for 
the defendant would most respectfully suggest, that although the plaintiff’s action 
‘* cannot be transacted but by evidence,” (which is a proposition not controverted, ) 
and ‘‘ that to admit no other resort but notarial act, which is acknowledged not 
to exist, would be to require the production of that which does not exist,” and 
that *‘to reject the parol and other forms of writing, would be to reject the only 
existing testimony, and thus to deny the action ;”’ still, the case of the present 
plaintiff cannot be distinguished, it is believed, in point of principle, (without, 
indeed, entering into that region of total abstraction and “ clairvoyance,” into 
which few minds are permitted to enter,) from that numerous class of litigants 
whose ‘actions cannot be transacted but by evidence,” and whose demands 
not being supported by legal evidence, their actions (if not ‘* denied”) are not 
sustained. ‘ The action here’ (being) ‘for a breach of promise to marry, and 
not upon a marriage contract, would, it is presumed, not relieve the plaintiff 
from the necessity of supporting her demand for damages for a breach of mar- 
riage promise, by the same evidence which would Be necessary to support her 
action upon a marriage contract.”” The distinction, as to the evidence between 
an action for damages for a breach of a contract and an action upon the contract 
for a specific performance, has not been recognised by any previous judicial 
decision. Upon this point the late Judge Martin holds the following language, 
(4 L. R,, p. 377,) viz: **He who claims damages for the inexecution of a 
contract, must prove that it was actually entered into in the same manner as 
if it required the specific performance of it.” It may be proper, perhaps, to 
state (which this honorable court cannot fail to perceive,) that the point under 
consideration was not so elaborately discussed by Judge Martin, as it bas been 
by his honor the judge a quo, and that the opinion of his honor the district 
judge had not been delivered at the time Judge Martin made the decision above 
referred to. But his honor, the judge a quo charged likewise. That “ an 
action for damages for a failure to fulfil a marriage promise, or ‘ promise to 
marry,’ is sustained and authorised by the laws of Louisiana. C. C. 2294.” 

This article of the Louisiana Code, (to be found under the head of «+ Offences 
and Quasi Offences,”) provides as follows, viz: ‘Article 2294. Every act 
whatever of man, that causes damage to another, obliges him by whose fault 
it happened to repair it.” This general provision of the Civil Code, which 
relates to quasi-offences, and will, it is presumed, be construed with reference 
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to the subject matter treated of in the provisions which immediately follow it, 
cannot certainly be applied to a breach of marriage promise, when taken in 
connexion with article 87 of the code, which expressly declares that ‘‘ the law 
considers marringe in no other view than as a civil contract.” If, therefore, a 
promise to marry, or a marriage contract, be regarded as a civil contract, it 
would seem that the rights and responsibilities of parties in relation to those 
contracts should be determined, not according to the provisions of the code 
upon the subject of offences and quasi-offences, under which the right of action, 
if any, arises ex delicto, but according to those provisions which provide a remedy 
upon contracts, and under which the right of action, whether to enforce a specific 

‘rformance, or to recover damages for a non-performance, arises ex contractu. 

t is not pretended that the present action can be sustained (at least it was not 
in the court a quo,) under those articles of the code which provide a remedy 
upon contracts. 

This honorable court will perceive that, in the opinion of the judge a quo 
who presided at the time the exceptions under consideration were overruled, (the 
late Hon. W. D. Boyle.) the exceptions were overruled,and the action sustained 
under the authority of the article of the code which relates to quasi-offences, 
and also under article 21 of the Civil Code, which authorises the judge to proceed 
and decide according to natural justice and usage, where there is ‘ no express 
law.” In the elaborate opinion of his honor, overruling the exceptiéns, (to be 
found at page 8 of the record,) the court says: “ The principle of jurisprudence 
recognised by all civilized nations, that courts of justice afford a remedy to 
every wrong is recognised by our code. Article 2294.” 

The proposition here laid down by the court, although it may be true asa 
general proposition, is certainly subject to a great many exceptions, and, in its 
practical application, is made to depend upon a variety of conditions which have 
been annexed to it by the laws of the State, and universally recognised by 
the courts. In the case referred to (in the 4th L. R. 377,) in which Judge 
Martin delivered the opinion, a part of which has already been cited, the plaintiff 
claimed damages for a breach of a verbal contract of sale of a tract of land: but 
his action was not sustained simply because the contract had not been clothed 
with the forms prescribed by the law for such contracts; and yet a ‘‘ wrong” 
had evidently been committed, and damage done to the plaintiff; at least, the 
verdict of the jury and the opinion of the judge a quo were in his favor. To 
this may be added numerous cases in which damages are claimed, but which 
are not allowed. not because a wrong may not have been committed, but because 
the party complained of has not been ‘ put in mora ;” that is, the state of facts 
to which the law authorizes the application of the judicial remedy, has not been 
presented by the party seeking redress. To apply, therefore, the article 2294 
of the Civil Code to a case like the present, upon the ground “ that courts of 
justice afford a remedy to every wrong,” would be to disregard those articles of 
the code which expressly and positively declare the cases in which damages 
result from the inexecution of obligations.” See C. C. art. 1924. And, although 
it might seem (to those who know nothing of the facts of this case,) a reproach 
upon our jurisprudence to say that “‘ for him who had violated a pledge so in- 
timately associated with much that constitutes the great happiness of our being, 
there was no retribution, and that there exists no redress under our laws for 
the helpless and trusting victim of his faithlessness ;” yet, it is a sufficient 
answer to this argument, it is believed, to say, that it is the part and province 
of the law-maker to provide a remedy, and of the * courts of justice” to apply 
it. It might, indeed, seem ‘a reproach upon our jurisprudence,” that there 
should be found in our Civil Code an article which declares that “the law 
considers marriage in no other view than as a civil contract ;” and yet, * Sic 
lex scripta esl.” 

The plaintiff's demand is, it is believed, as little sanctioned by the universal 
sense and sentiments of the better part of society in the State of Louisiana, 
and especially in the community in which it originated, as it is believed to be 
by the laws of the State. In proof of which, it may be sufficient to observe, 
that the plaintiff may be regarded as the pioneer in this field of legal adventure 
and enterprise: no such demand ever having been presented before this 
honorable court, since the organisation, of the Government of Louisiana, until the 
present time. Whether the non-appearance of such litigants before the court 
of Louisiana, is to be regarded as a reflection upon the jurisprudence of 
the State, or as a proof that such demands are repudiated by the universal 
sense and feelings of the fair daughters of Louisiana, suffice it to say, that the 
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plaintiff has been the first of her sex who has presented her bundle of love letters, = MonGan 


claiming at the hands of the public justice, pecuniary compensation for an alleged , \ 
breach of ‘‘a promise to marry.” 


To repel her demand, the defendant has found it necessary (under the deci- 
sions of the district court,) to expose the character of the plaintiff, by the 
exhibition of facts, which nothing but the unquestionable sources from which 
they have been derived, and the unimpeached and unimpeachable character of 
the witnesses who have testified to those facts, would have reconciled the defen- 
dant’s counsel to the task of spreading upon the records of this or the inferior 
court, and not one of which had ever been exposed to the public by the defen- 
dant prior to the institution of this suit, and but for which, he, as well as his 
counsel, would have preferred should have passed into oblivion. 

In the investigation which is now proposed, the attention of this honorable 
court is prayed to the following propositions: 1st. The evidence adduced upon 
the part of the plaintiff does not establish the contract for the alleged breach of 
which damages are claimed. 2d. The evidence adduced upon the part of the 
plaintiff does not establish a breach or violation of “a promise to marry” on the 
part of defendant. 3. The evidence adduced upon the part of the defendant, 
fully establishes the facts set forth in his answers, and which have been specially 
pleaded in defence of plaintiff's demand. 


The judgment of the court was pronounced by 

Sue, J. The plaintiff claims from the defendaut $20,000 damages fora 
breach of promise of marriage. The defendant admits that he corresponded 
with the plaintiff upon the subject of marriage, but that he desisted, and had a 
right to desist from his addresses, before any reciprocal engagement was made, 
because he found her character to be such as to render her unfit to become his 
wife and the step-mother of his children; that by unchaste and unladylike con- 
duct she had fallen into disrepute. 

The jury found a verdict for $1000 in favor of the plaintiff. An unsuccessful 
motion was made for a new trial, and the defendant has appealed. 

Our attention will first be directed to the question, whether such an action can 
be maintained under our laws und jurisprudence. In its consideration it is not 
improper to notice briefly the history of the law on this subject. 

The usage of sponsatia or promises of marriage among the Romans was of 
very ancient origin. It was observed among the people of Latium. It is spoken 
ef in the Theodosian Code, in Justinian’s, in the decree of Gratian, &c. See 
Merlin Repertoire, verbo Fiangailles. Pothier’s Pandects, book 23, title 1. If the 
promise was uot fulfilled, an action was permitted. Judex quam ob rem data 
acceptare non esset uxor queerebat. Si nihil juste cause videbatur litem pecu- 
nia estimabat; quanti que interfuerat eam uxorem accipi aut dari, eum qui 
spoponduat aut quistipulatus erat condemnabat. [b. art. 1. See also Mackeldy, 
Droit Romain, 263. In his Treatise on Marriage, Pothier says that the usage of 
Fiangailles existed among the Greeks, and, as it would seem, among the Ancient 
Hebrews. Under the Spanish law we find that the ecclesiastical tribunals would 
take cognisance of a breach of promise, and punish the party until he consented 
to fulfil the promise. Partida 4, tit. 1, law vii. Ca los que prometen que casa- 
ran uno con otro, tenudos son de lo cumplir ; fueras ende si alguno dellos 
pusiesse ante si escusacion alguna derecha, a tal que decriesse valer. E si tat 


escusa non ouiesse, puedenlo apremiar per sentencia, di Santa Eglesia, fasta que 
lo campla. 


In France, a reciprocal promise of marriage is considered as producing a reci- 
procal obligation to contract a marriage. But if one of the two fiancés refuses 
to aceomplish the promise, neither the ecclesiastical nor luy tribunals can con- 
strain a specific performance. The obligation resolves itself into damages, upon 
which a civil tribuna] can alone decide. And these damages are assessed with 
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reference to the actuul injury which the party has sustained, and not to the 
advantage which she bas lost. Ces dommages et intéréts s’estiment en egard 
au prejudice réel que l'autre fiancé a pu souffrir, et non pas en agard a l’avan- 
tage quil,put perdu. Merlin, verbo Fiangailles. See also Pothier Traite du 
Marriage, No. 53, &c. The former author observes, thatthe Civil Code, by its 
silence on the subject of Fiangailles, leave them in the general category of con- 
tracts, and that they are consequently submitted to the rules of ordinary agree- 
ments. Ib.§11. In England, formerly, it would seem thatthe contract could 
be enforced in the spiritual court; and it is well settled under the common law, 
that an action will lie for the violation of such an executory contract per verbal 
de futuro, for the temporal Joss to the party; and though the party had a remedy 
in the spiritual court. Under that system it appears that the man also has his 
action of damages for the breach of promise. Bacon’s Abridg, verbo Marriage, B. 

The district judge was of opinion that a promise of marriage ought not to be 
placed beyond the pale of legal obligations. Although he could discover no war- 
rant for the action in express legislation, he found it in the 21st article of the 
code, which declares that in civil matters where there is no express law, the judge 
is bound to proceed, and decide according to equity, on the broad principle of justice 
embodied in the art. 2294, and in the example of other civilised nations. We 
are not prepared to say that we should not have concurred with the decision of 
the district judge, even if there were no other reasons for maintaining it than 
those which he gave. But our legislation has not left this matter in doubt. The 
article 1928 C. C. speaks expressly of a promise of marriage. It is there treated 
as a contract, and a measure of damages for its breach is given. , 

We also concur with the district judge in the opinion that it is not necessary, 
for the validity of such a promise, that it should be in writing. The code prescribes 
that every matrimonial agreement must be made by an act before a notary and 
two witnesses, and that the practice of marriage agreement under private signa- 
ture is abrogated. Art. 2308. We consider this as applying not to promises of 
marriage, but to what is called, in common parlance, a marriage contract: a 
contract by which the future husband and wife regulate their conjugal associa- 
tion in relation to property. This is obvious from the first article of the chapter 
in which the provision just cited is found. The promise of marriage is left, we 
conceive, as to the matter of form and proof, upon the footing of an ordinary 
agreement. Such was the case in the Roman law. Sufficit modus consensu 
ad constituenda sponsatia. Hinc in sponsalibus nibil interest atrum testatio inter- 
ponatur, an aliquis sine scriptura spondeat. Pothier, Pandects. lib. xxiii, tit. 1, 
de Sponsalibus. Mackelday, Droit Romain, 302. lu France, says Merlin, 
promises of marriage differ from marriage in this: that they may be made in the 
form common to all synallagmatic contracts; while the marriage can only be con- 
tracted in the presence of the proper public officers. Verbo Fiangailles, § vii. 
It seems that.in some part of France there was formerly a statute requiring such 
promises to be in writing. We know of no provision of our law controlling the 
forms of such an agreement. 

As regards the proof of the agreement, the jury was satisfied that it was 
made; and we think the evidence justified them in that conclusion. ” The 
repeated offers of marriage made by the defendant are conclusively shown by 
several letters addresed by him to the plaintiff. It is true, that an agreement 
to marry, like any other, requires for its existence the mutual consent of the 
parties. There must be a promise by the one and an acceptance of that promise 
by the other. But it is not indispensable that the proof of acceptance should 
be direct. The jury had a right to infer the plaintiff’s acceptance from circum- 
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stances, such as the conduct of the parties towards each other. See Daniel v. 
Bowles, '2 Carr & Payne, 553. 

There is no doubt that if the defendant had proved the matters set up in his 
answer it would have legally excused his breach of promise. What was said 
by a great lawgiver of ancient times is equally true in our day. In the language 
of Solon, ‘‘marriage should be regarded as an honorable fellowship and society in 
order to raise subjects to the State; to make the married pair live agreeably and 
harmoniously together, and to give continual testimony of mutual love and ten- 
derness to each other.” Such results could not be expected from a marriage 
with a woman of unchaste character; and on no principle of public policy or 
justice, could a man be held to a promise made to such a person. We would 
even go further and say, that a man who had promised marriage, should be excused 
from his promise if he could show that the general reputation of the other party 
was bad, even without proving that such general reputation was well founded ; 
especially if he made the promise in ignorance of that reputation. 

But in the present case the defence is not made out to that extent. Although 
a few persons appear to have thought unfavorably of the plaintiff, there is a great 
deal of testimony the other way. There was also testimony going to weaken 
the effect of what was said by some of the defendant’s witnesses; and it is par- 
ticularly to be observed that the defendant was aware of the disparaging rumors 
which had been circulated about the plaintiff, and declared them unfounded. In 
a letter pressing his suit, he expresses a fear that she might be influenced by 
rumours circulated about himself, and urges her not to regard them. ‘I hope 
you will not listen to such advisers ; you know that you have been slandered, and 
it only served to strengthen my affection for you. You know how to sympa- 
thise with me.” 

We consider the plaintiff’s character as distinctly put at issue before the jury, 
and great diligence appears to have been used by the defendant to collect evi- 
dence. The testimony in this cause is extremely voluminous; it has received 
our careful perusal; and we do not feel authorised, after considering it minutely, 
to disturb the verdict, which vindicates the plaintiff ’s reputation. 

It is proper to observe that there were numerous exceptions to the admission 
of evidence, and also to the charge of the judge. Some of the former were 
well taken ; and there are portions of the charge which are not free from objec- 
tion. But if we were to strike from the record all the evidence unduly 
received, there would be still enough to sustain the verdict; and we do not think 
there is any reasonable ground to suppose that the cause, if remanded, would 
terminate more favorably to the defendant. 

Under the evidence, we are not prepared to say that the amount allowed by 
the jury is excessive. 

In conclusion, we may take occasion to observe, that this is the first time we 
or our predecessors have been called upon to consider an action of this kind. It 
is a fuct creditable to our people; and we hope that such actions may not become 
frequent. While we are bound, under our jurisprudence and code, to recognise 
the right of action, we are constrained to say that a female of refined sensibility 
could scarcely bring herself to such a suit; and that the appeals which are 
usually made to juries in such cases, on the score of the wounded affections of 
the woman, can have little foundation in truth. Such suits are not unfrequently 
the mere instruments of extortion; courts and juries should, therefore, cau- 
tiously restrict relief to cases of real injustice. 

Judgment affirmed, with costs. 
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Rost, J. dissenting. I am of opinion, thet the plaintiff has not proved the 


v. 
Yarsorover. Contract, forthe breach of which she claims damages. Where a contract is 


attempted to be proved by presumptive evidence, the question whether the 
facts proved establish its existence, is not purely a question of fact, and the 
verdict of the jury has not the authority usually given to verdicts on questions 
of fact. 

The testimony of Russell, upon which the plaintiff mainly relies, is incomplete 


* and unsatisfactory. The plaintiff had it in her power to complete it by producing 


that portion of the correspondence of the defendant to which the witness refers ; 
and as she has not done so, the presumption is, that the letters, if produced, 
would have been to her disadvantage. 

On the 27th February, 1844, no contract existed ; and she shows no commu- 
nication with the defendant after that time. It appears that the defendant 
married another person in the month of May following, and that a few weeks 
before this marriage the plaintiff came to New Orleans, and told the keeper 
of the house where she stayed that she had come to buy her wedding dresses. 
This witness also states, that she bespoke rooms in the house for the celebration 
of the marriage. All this occurred at a suspicious time, and I attach no weight 
to it. I believe the plaintiff was sincere, when she said that she would not 
marry the ignorant old fool, unless he made over to her a certain sum of money ; 
and that, in fact. she would not marry him even then. There is nothing in the 
record to satisfy me that she ever changed her mind. 

I am of opinion that the case should either be decided in favor of the de- 
fendant, or remanded. 





Tue Srare v. Wittiam K. STILEs. 


An indictment under ¢ statate ought with certainty and precision to charge the defendant 
with having committed or omitted the acts under the circumstances, and with the intent 
mentioned in the statute; and if any one of these ingredients be omitted the indictment is 
not good. 

The use of general terms in an indictment under a statute for a specific offence, do not cure a 
defective description in which the facts constituting the offence are not set forth. If the 
facts alleged do not make out the case, the indictment is defective, 


PPEAL from the First District Court of New Orleans, McHenry, J. Wm. 


A. Elmore, Attorney General, forthe State, contended: The defendant was 
indicted for embezzlement, under the act of 1844, (page 79 Session Acts,) 
entitled ‘An act to secure the collection, safe keeping and disbursement of the 
revenue of the State, and to prevent the embezzlement of the public money.” 
He was convicted; and having moved in arrest of judgment upon the ground that 
the indictment was defective, which motion proving unsuccessful, he has appealed 
to this court. 

Several objections are taken to the sufficiency of the indictment, but all may 
be treated of under one head. Is it sufficient in law to enable the court to pass 
judgment upon it? 

1st. The rules of pleadings are the same in civil and criminal cases. 1st 
Chitty, 168, 169. United States v. Brown, 3 McLean 233. 2d. The indict- 
ment upon which the prisoner was tried and convicted has all the requisites of 
a good indictment. It is ‘‘certainty, to a certain intent in general.” Archbold’s 
Criminal ‘Pleading, 53, 54. 1 Chitty, 168, 169, 170, 171, 172, 229. 3d. In 
an indictment, certainty to a common intent is sufficient. So held in Common- 
wealth v. Dedham, 16 Mass. 141. United States v. LaCoste, 2 Mason 140. 
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4th. It is not, in general, necessary in an indictment for a statutable offence to 
follow the exact wording of a'statute. It is sufficient, if the offence be set forth 
with substantial accuracy and certainty, and certainty to a reasonable intendment, 
United States v. Batchelder, 2 Gall. Rep. 437. State v. Hickman, 3 Halstead 
Rep. 299. State v. Little, 1 Vermont Rep. 331. 6 Vermont Rep. 594. State 
v. Vanderlip, 4th Ann. 444. 

For the form of an indictment for embezzlement, the court is referred to 
Archbold’s Criminal Pleading, 338, 339, 340, 341, 342. 


J. C. Larue and P. W. Farrar, for the defendant, contended: The counsel , 


for the accused present to the consideration of the court the following points in 
support of this appeal: 1st. The rules by which the tribunals of this State are 
to be guided, in the absence of positive legislation directing their practice, is the 
Common Law of England; which common law can be gathered best, if not 
exclusively, from the decisions of the English courts. In cases of embezzlement, 
under the act of ’°39, Georg III., an act, similar in principle to the act of March 
25th, 1844, it was held to be essential, for the validity of the indictment, that it 
should contain a specific averment of the ownership of the property. Chitty, 
part 2, vol. 2, p. 980 etseq.; and the case of M’Gregor, in2 Russel} on Crimes, 
1234, 1235. To the latter case, which settled the law upon this point, we ask 
the particular attention of the court, inasmush as the words used in that indict- 
ment and the present one are exactly the same, and the court held that they 
were insufficient as an averment of property, although they followed the form 
of the statute. In the present case they do not follow the form of the statute, 
and of course are liable to the same objection, without any circumstances of 
extenuation. 2d. The rule laid down by the Court of King’s Bench in the case 
of Rex v. Pemberton. decided in 1760, and reported in 2 Burrow’s Reports, 
1027, is in these words: ‘Indeed, where the words of the statute are descriptive 
of the nature of the offence, or the purview of the statute, or necessary to give 
summary jurisdiction, there it is necessary to specify in the particular words of 
such statute.” 

In Hawkin’s Pleas of the Crown, vol. 4, p. 67, the court will find it laid down 
as a general rule, supported by ample citations of cases adjudged, “that unless 
the statute be recited, neither the words contra formam statuli, nor any peri- 
phrasis, intendment, or conclusion, will make good the indictment, which does 
not bring the fact prohibited or commanded, in the doing or not doing whereof 
the offence consists, within all the material words of the statute.” We might 
cite numberless cases in which this doctrine has been held. We willrefer, how- 
ever, only to the Commonwealth v. Boyar, 1 Binney, 201; and Spangler v. The 
Commonwealth, 3 Binney, 533; but the doctrine is so well settled as the rule of 
the English Common Law, that it would subject one to ridicule to question it. 

Now what are the “material words” of the act of 1844; they designate the 
actor, the act, and the object of the action. The actor is “any officer of this 
State, or any other person;” the action is ‘*to convert to his own use, in any way 
whatever,” &c.; the object of the action (as essential to constitute the crime of 
embezzlement, as a human being killed is to constitute the crime of murder) is 
“any portion of the public money which he is authorised to collect, or which may 
be entrusted to his safe keeping or disbursement.” The monies designated are 
public monies. The expression ‘public money” is used three different times in 
the first section of the act, and once referred to as “said money ;” and the ‘public 
money” which may form the object of the embezzlement, is public money of a 
particular kind; that which the officer or other person is ‘‘authorised to collect,” 
&c. Now, the statute of 1844 is “descriptive of the nature of the offence,” 
for the words which we have cited, and none other, create the offence. Then it 
is necessary that the indictment *‘should specify in the particular words of such 
statute,” or at least without ‘any periphrasis, intendment, or conclusion,”’ bring 
the act complained of ‘within all the material words of the statute.” Yet the 
court will find on an examination of the indictment, that not only are the “parti- 
cular words” of the law omitted; the ‘‘material words” altogether disregarded; 
but that they are expressed by no “periphrasis,” they can be supplied by no 
‘intendment,” and that they cannot be formed by any logical **conclusion” from 
‘ the words and phrases used. 

It has been contended, that in the case of The State v. Vanderlip, lately decided 
by the Supreme Court, a different doctrine has been established. We cannot 
so understand that decision. The words of the opinion delivered in that case 
are, “although in general it is necessary to use the precise technical expressions 
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of the statute in describing the offence, a variance which does not alter the sense 
of a material part of the statute will not vitiate the indictment.” If this dictum 
does not support us in the application now made, we cannot understand the force 
of language. We do not charge that the indictment against Stiles contains a 
‘variance which does not alter the sense of a material part of the statute,” 
but that it does not contain the ‘material words” of the statute at all. The 
statute by its title purports to be one ‘‘to prevent the embezzlement of the public 
money.” The statute by its word makes the converison to his own use, by any 
officer of this State, of the ‘public money which he is authorised to collect,” a 
felony. The whole tenor of the section relates to “public money,’’ as contra- 
distinguished from every other kind. These words are the ‘material words” of 
the act; yet they are not to be found in the indictment at all. 

3d. By the provisions of the statute under which this prosecution is instituted, 
the measure of the punishment is made to depend on the amount of the ‘public 
money”’ embezzled ; and it is, therefore, necessary that the indictment should 
distinctly present that the party accused had been guilty of embezzling a specific 
amount of the public money, and the jury should find the amount in the verdict. 
Neither of which was done in the present ease. 

There are other matters, which counsel will present orally to the court, suffi- 
cient to show that the judgment in the present case must be reversed. 


The judgment of the court was pronounced by 

Eustis, C. J. The case is fully stated in the opinion of Judge Preston. We 
are not disposed to differ with the views expressed by him in relation to the law, 
but cannot concur with him in the construction which he puts upon the indict- 
ment. An indictment under a statute ought with certainty and precision to 
charge the defendant to have committed or omitted the acts under the circum- 
stances, and with the intent mentioned in the statute ; and if any one of these 
ingredients in the offence be omitted the indictment is not good. 

In the stutement of the offence in this indictment we do not find the offence 
charged in confirmity with these requisites. There is no charge whatever of any 
neglect or refusal to pay over, on demand, any money received by him as tax 
collector, in the manner prescribed by law, nor of his having neglected to exhibit 
his accounts to be audited and settled, as the law requires, nor of any demand 
made on him so to exhibit them, or to pay over to the treasurer the public money 
received by him as tax collector. Nor are any facts of loan, investment, con- 
versions, or use, of the money collected by him, charged in the statement of the 
indictment, except those of having collected the taxes, and paid over portions at 
different times, leaving a balance due the State of Louisiana of monies collected 
by him, the said William K. Stiles, as Collector of State Taxes for the Fourth 
Representative District of New Orleans as aforesaid, amounting to the sum of 
twenty-eight thousand seventy-nine dollars and forty-nine cents; for which amount 
he is a defaulter. 

The charge of this balance being due the State by him as stated, we think is 
not a proper decription of the offence under the statute; nor do we think this 
defective description is aided by the use of the term defaulter, as applied to the 
balance so due. 

We do not understand the use of general terms in an indictment under a 
statute for a specific offence, as curing a defective description, in which the facts 
constituting the offence are not set furth, any more than an indictment for larceny 
would be aided by the defendant being called in it a thief. 

The commencement of the indictment alleges, that the defendant did convert 
to his own use the sum, &c. The charge is then limited by the words following, . 
for this: heretofore, to wit: That, &c. Then comes the statement, and if it 
does not by the facts alleged make out an offence under the statute, the indict- 
ment is necessarily defective. This was understood to be conceded by the 
learned counsel who argued the case on the part of the State. 
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We do not understand the charge of embezzlement at the conclusion of the 
indictment as having any effect upon the defective statement of the offence. 

When the words of a statute are not used in an indictment for an offence 
under it, the question necessarily arises as to the meaning of the words used 
—an enquiry resting frequently in mere verbal criticisms, difficult and uncertain, 
as well as unsatisfactory in its results—a work which courts may easily be spared 
by an adherence to the words of the law itself, and those which practice and 
experience have determined to be sufficient and appropriate. 

The statute of 1805, regulating proceedings in criminal cases, provides that the 
forms of indictment, (divested, however, of unnecessary prolixity,) and all other 
proceedings whatsoever in the prosecution of crimes, changing what aught to be 
changed, should be according to the common law. 

In the case of The Territory v. Nugent, 1 M. R. 172, this statute was fully 
considered by the late Supreme Court; and the views expressed by the court we 
believe have been acted upon by our courts in criminal casés ever since. That 
statute furnishes a standard by which the forms of indictment are to be judged, 
according to the rules which we have considered as established by courts in which 
criminal proceedings are conducted according to the common law. We under- 
stand that indictments for offences created by statute must describe the offence 
in the words of the statute, or in words certain and equivalent. Any departure 
from these rules, we think, produces confusion, and may often lead to injustice 
to the accused, and tends inevitably to embarass and defeat the administration of 
justice. 

By reason of the insufficiency and want of certainty inthe statement of the 
offence charged in the indictment, it is considered by the court, that the judg- 
ment against the prisoner be arrested, and the proceedings be set aside, the judg- 
ment of the district court being reversed. 

Preston, J., dissenting. The defendant has been prosecuted, convicted and 
sentenced, for a violation of the statute approved the 25th of March, 1844, “to 
prevent the embezzlement of the public money.” 

His counsel moved to arrest the judgment of the court upon the verdict ren- 
dered against him, upon the following grounds: 1st That the indictment upon 
which he was tried did not set forth any ownership of the money which he was 
charged with having embezzled; and is, therefore, so defective and insufficient 
that no verdict of guilty or sentence of condemnation can properly be founded 
upon it. 2d. That the indictment does not charge any offence designated by the 
act of March 25th, 1844, upon which the prosecution pretends to be based, but 
charges this defendant with converting to his own use “money collected and 
received by him for the State of Louisiana, and not with converting to his own 
use ‘* any portion of the public money which he was anthorised to collect,”’ in 
the manner and substance as set forth in said act, and as by law required; and 
that, therefore, no judgment can be properly redered against him in the premises. 

The district court overruled the motion in arrest of judgment. The defen- 
dant took an appeal to this court; and his counsel has urged the same grounds 
in this court for the reversal of the judgment against him, and cited in support of 
them many authorities. 

Two hundred years ago the great and good Lord Hale observed: “that the 
strictness required in indictments had grown to be a blemish and inconvenience 
in the law, and the administration thereof; that more offenders escape by the 
over easy ear given to exceptions to indictments than by the manifestation of 
their innocence ; and that the greatest crimes had gone unpunished by reasun of 
these unseemly niceties.” 
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An indictment must undoubtedly contain a certain description of the crime 
of which the defendant is accused, and statement of the facts by which it is con- 
stituted. The leading objects of this certainty are that the defendant may know 
what the crime is with which he is charged; that the jury may find the accused 
guilty or not guilty of facts which clearly constitute a violation of law; that the 
eourt may see such a definite offence established on record; that it may apply 
by judgment the punishment which the law prescribes ; and that the defendant’s 
conviction or acquittal may insure his subsequent protection against another pro- 
secution for the same offence. If there be that reasunable certainty in the mat- 
ter charged and the manner of charging it, which will insure all these objects, 
the indictment should be maintained. 

By the 62d section of the act under which the accused was appointed, it is 
enacted, ‘that on or before the first Monday in December annually, the several 
tax collectors shal] exhibit their accounts to be audited and settled; and if any 
tax collector shall neglect or fail to pay the amount found due into the treasury, 
and obtain the treasurer’s receipt therefor, within thirty days after the above 
required settlement,” he is styled, by the 63d section of the act, a delinquent. 

The statute under which the defendant is prosecuted, enacts: ‘* That if any 
officer of this State, or any other person, shall convert to his own use in any way 
whatever, or shall use, by way of investment in any kind of property or mer- 
ehandise, or shall loan, with or without interest, or use in any other manner than 
as directed by law, any portion of the public money which he is authorised to 
collect, or which may be entrusted to his safe keeping or disbursement, or for 
any other purpose, every such act shall be deemed and adjudged to be an embez- 
zlement of so much of the said money as shall be thus taken, converted, invested, 
used or loaned, which is hereby declared to be a felony; and the neglect or 
refusal to pay over, om demand, any public money in his hands, in the manner 
required by law, shall be prima facie evidence of the conversion and embezzle- 
ment of the public money in his hands; and any officer or other person, and all 
persons advising, or knowingly and willfully participating in such embezzlement, 
shall pay a fine equal to the amount of money so embezzled, beside restoring the 
same, and shall be imprisoned in the penitentiary at hard labor for a term not 
less than six months nor more than five years.” 

It would, undoubtedly, have been better if, in the prosecution of the accused, 
the indictment had followed the very words of the statute in the general descrip- 
tion of the crime; and in charging the facts, make the plainest averments in the 
shortest and most simple language. This was the object which the Legislative 
Council of 1805 intended to attain, by providing that ‘‘the forms of indictments 
(divested, however, of unnecessary prolixity,) and all other proceedings whatso- 
eyer in the prosecution of crimes, changing what ought to be changed should be 
according to the common law.” But it is perfectly settled in this country and in 
England, that it is not necessary in an indictment for a statutable offence to fol- 
low the exact wording of the statute, but it is sufficient if the offence be set 
forth with substantial accuracy and reasonable certainty. Archbold, 24. The 
United States v. Batchelder, 2 Gallison’s Rep. 18. 

The indictment sets forth with minute accuracy, that Styles was a public offi- 
cer, to wit, the Tax Collector of the Fourth Representative District of New 
Orleans, duly appointed, qualified and authorised to collect the taxes of the dis- 
trict for the year, 1848. It avers that $42,132 were received and collected by 
him as Collector of State Taxes for the Fourth Representative District of the 
parish of Orleans. 
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The objection to the indictment is, that this averment does not describe. the 
money “as a portion of the public money” in the words of the statute, nor show 
that it belonged to the State of Louisiana. But it is a rule of criminal pleading, 
that presumptions of law need not be stated, nor conclusions of law resulting 
from the facts of u case.. It suffices to state the facts, and leave the court and 
jury to draw the inference. 1 Chitty, 231. 4 Maule & Selwyn, 105. 2 Wil- 
son, 147. Russell & Ryan, C.C. 488. 5 Leach, 591. 

The collection of money as collector of State taxes raises the legal presump- 
tion that it belongs to the State of Louisiana, and is public money. It negatives 
the possibility that it belongs to any other owner than the State of Louisiana, or 
that it is not public money. ‘The statute which created the office charged the 
tax collector with the collection of money for the State alone, and not for any 
other owner. It became public money in his hands, and could not belong to 
individuals or corporations (as supposed in argament) until first deposited in the 
State treasury and afterwards paid out in pursuance of appropriations made by 
law. 

The indictment proceeds to stafe that the accused paid certain sams into the 
State treasury, ‘leaving a balance due the State of Louisiana of moneys collected 
by him as aforesaid, amounting to the sum of $28,079 49, for which amount he 
isa defaulter.” The averment would have been more certain if it had stated that 
the accused did not pay said balance into the Sfate treasury. But the term 
defaulter is a common law term, and signifies one who is deficient in his accounts. 
See Bouviers’ Dictionary. As applied to a tax collector, the term describes one 
who does not have his accounts audited, and pay over the balance in his hands 
as required by law. The statute creating the office of tax collector styles such 
a one ‘‘delinquent;” using a general term synonymous with that used in the 
indictment. The fuilure to pay the balance into the State treasury is therefore 
sufficiently averred by the allegation, that for the balance due the State of Louisi- 
ana the accused is a defaulter. It is true, he might have been a defaulter by 
accident or by the default of an agent for whom he was responsible civilly, but 
not criminally. But it is to be considered that, in addition to all the specific 
averments, the indictment charges in the commencement that the accused ‘‘con- 
verted to his own use $28,079 49, money collected and received by him for the 
State of Louisiana, as collector of State taxes ;” and concludes by charging him 
generally with embezzlement. And, upon the whole, [ think the crime is saffi- 
ciently charged in the indictment, both as to matter and manner. 

It.is urged with more reason, that the verdict is nugatory. The jury found 
a general verdict of guilty, without specifying any amount embezzled, whilst the 
statute, in addition to imprisonment in the penitentiary, subjects the offender in 
all cases to restore the money embezzled, and to pay a fine equal to the amount. 
The extent of the punishment depends upon the extent of the embezzlement, 
and yet the jury found no sum embezzled. 

ln a civil case, where the amount of the verdict depends upon evidence not in 
the record, a general verdict for the plaintiff is not aided by reference to the 
petition or declaration. And we have not been able to find any precedent in a 
criminal case where the extent of the punishment depends upon the amount of 
money feloniously stolen, received or embezzled, And no specific amount is 
found by the verdict, in which the court has inferred the amount from the indict- 
ment. It is impossible for us to say, from the verdict alone, that the jury found 
that the accused embezzled the whole amount stated in the indictment. 
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It has been urged on behalf the State, that the accused was certainly found 
guilty of embezzlement, and was at least properly sentenced to imprisonment in 
the penitentiary, although the court should be of opinion that the pecuniary 
punishments ought not to have been inflicted. 

The statute subjects the crime of embezzlement in all cases to pecuniary 
penalties as well as imprisonment in the penitentiary. A single crime is charged, 
for the commission of which the statute inflicts upon the offender three distinct 
punishments: imprisonment in the penitentiary, fine, and restoration. Enough 
must be found by the jury to enable the court to inflict each of these distinct 
punishments. 2 East. Pleas of the Crown, 708, 784. 2 Strange, 1015. 

The finding of the jury is nugatory. It is clear they did not intend to acquit 
the prisoner; and yet they did not find enough to subject him to the penalties 
prescribed by law. Where a verdict is so imperfect that no judgment can be 
rendered upon it according to law, a venire fucias de novo may be awarded, at 
least in cases not capital. See the case of The King v. Woodfall, 5 Burroughs, 
2662. 

In my opinion, the judgment of the district court ought to be reversed, and 
the case remanded with directions to the district court to set aside the verdict 
and order a new trial. 


6 RRAR RRNA RR 8 Ae 20 ne nee ene ees 


Tue State v. Jonn CumMMINGsS. 


The prisoner is entitled to the assistance and benefit of the advice of his counsel in exer- 
cising his right of challenge of jurors. 

In the trial of criminal cases, the State should first exercise the right of challenge, whether 
for cause or peremptorily, and cannot do so after the prisoner has accepted the juror. 

Tn prosecutions for homicide, the place of the death must be stated in the indictment ; and so 
even where the mortal blow was given in one parish and the deceased died in another 
parish. 


PPEAL From the First District Court of New Orleans. McHenry, J. 


Isaac Johnson, Attorney General, for the State, contended: 1st. Prisoner 
was denied the privilege of consulting with his counsel in selecting his jury ; 
nothing to urge iu defence of that point. State Constitution, art. 187, art. pxx, 
51 Rob., Penal Law. : 

2d. Whether the State is bound to take initiative in accepting and chal- 
lenging jurors. Acts Leg. 7th March, 1837. Bacon’s Abridgement, Head 
Juries, division 10, Challenges by the king. In the First District Court the 
practice had always been as the judge ruled, and the question of an adverse 
gen was indirectly and irregularly raised—not a ground for a new trial. 

harton, 671. 

8d. How far juries have control over the Jaw in criminal cases. The judge 
charged the jury that they were judges of the law and the fuct to the extent laid 
dowu in the decision of Judge Story in the case of The United States v. Baptiste, 
2 Sumner, 243. See also, Whorton, 640. Comm. v. Knapp, 10 Pick. 576. 
United States v. Wilson, 1 Baldwin, 99, 109. United States v. Shibe, 1 Bald- 
win, 512. R.v. The Dean of St. Asaph, 21 How. S. T., 1039, 1040. Har- 
grave’s note to Co. Lit. 1515. The authorities pro and con are numerous. 

Motion in arrest—the piace where the deceased died, not laid down in the 
indictment—true in fact. By the common law in Lord Hale’s time, place as 
well as time, was necessary to be alleged, in favorum vite, in all indictments for 
capital offences. 2 Hale, 178. Archbold, 36. In homicide, time, in order that 
it may appear that the death was within a year and day after the mortal wound. 
1 Russel, 394, 443. 1 Chitty, 222. Place was required to show jurisdiction. 
But at Common Law before 2 and 3, Edw. VI, when an offence was commenced 
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in one county and consummated in another, the venue could not be laid 
in either. 1 Chitty, 177. And so, if-a mortal wound was given in one county 
and the party died in another the offender could not be indicted in either. The 
venue, therefore, both as to the wound and the death, was a matter of substance. 
The evil of the Common Law doctrine was partially remedied by Act 2 and 3 
Edw. VI, which required the venue to be laid where the party died. 1 East. 
361. Under this statute, venue, as to the death, to show jurisdiction was 
material. But now, by 7th George IV, the venue, in all cases when the offence 
is begun in one county and completed in another, may be laid in either county. 
Archbold, 22, 16th Exception. In this State, an offence thus begun and con- 
summated may be tried in either parish, as if it had actually and wholly been 
committed there. Bullard & Curry, 280. Act 9th March, 1836. 

This being the state of the law here and in England, the place of death, in 
the case at bar, is not a material fact to be shown by the indictment. It would 
have been material to show jurisdiction if the deceased had died in another 
parish, and the defendant had there been prosecuted for the offence. In such a 
case, venue, both as to the blow and the death, are necessary to show that the 
blow was not given out of the State. But when the mortal wound is given in a 
parish in this State, and the indictment shows that fact and that the deceased 
died within a year and day of that wound from the time of infliction, the place 
of death is not necessary to be alleged in the indictment when the mortal 
stroke was given in this State, and the death occurred in another. 8 R. R. 546. 

R. Hunt, for defendant, to show that the place of the death of the party 
killed should be stated in the indicment, cited: Archbold Crim. Plead. 36. R. 
v. Holland, 5 T. R. 607. R.v. Aylet. 1 T.R. 69. R.v. Haynes, 4M. & S. 
24. Comyn’s Dig. G.2. Dyer, 28. Hale, 178. Keil, 100. 2 Hawkins, C. 
28, s. 88; also C. 25, s. 83. Stark Cr. Pl., 62,63. Stale v. Kennedy, 8 R. 
R. 600. 1 Chitty, 218, 219. To show that the prisoner was entitled to the 
aid of his counsel in exercising his right of challenge: 4 Black. Com. 355. 
Story on Const. 665. Rawle on Const. 128. Constitution of Louisiana, art. 
107. 1 Wheat. Cr. C. 312. To show that the State must exercise the right 
of challenge first, and not after the prisoner had accepted the juror: 3 Thomas’ 
Coke, 515. B. & C. Dig. 281. 

The judgment of the court ( Rost, J. being absent,) was pronounced by 

Preston, J. When the jury were about to be sworn in this case the 
counsel of the accused applied to the court to be allowed to consult with and aid 
him in the exercise of his right of peremptory challenge. The court refused 
to allow it, and compelled him to exercise that right without the benefit and 
assistance of counsel. 


The 107th article of the Constitution guarantees the right of persons accused 
of crimes of being heard by counsel. A similar provision in the Constitution of 
the United States and of the several States has, as far as we can learn, been 
liberally construed to mean the right of being aided by counsel in every step 
and stage of the prosecution. 

The first Legislative Council that assembled in the Territory of Louisiana 
enacted “that every person accused and indicted shall be admitted to make his 
full defence by counsel learned in the law; and the court before whom such 
person shall be tried, or some judge thereof, shall immediately upon his request 
assign to such person such counsel as such person may desire, to whom such 
counsel shall have free access at all seasonable hours.” This law hus remained 
unaltered ever since, and the lapse of nearly half a century has sanctioned its 
wisdom. 

Tt was a reproach to the Common Law of England that prisoners were not 
allowed the aid of counsel when accused of crimes. Their ignorance and 
timidity when prosecuted by the high officers of government, their want of 
self possession when life and liberty was put in jeoparty, rendered them incapa- 
ble of defending themselves, aud often the greatest injustice and oppression 
occurred. This lead to the guarantee of the right to counsel in our liberal 
constitutions, and the right should be liberally construed. 
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Stare The moment at which perhaps it is most seasonable and necessary that a 
person accused of a crime should have aid and counsel, is that when he is about 
to be put upon his trial for the offence, and to select the jury for his trial. 

A good counsellor in criminal cases studies the book of man as thoroughly as 
the statute book, and by that study qualifies himself to aid his client in the 
selection of the jury to try him as much as by the discharge of his other duties. 
His better knowledge of men, and better acquaintance with the character, 
feelings, pursuits, connexions and other relations of those whom chance places 
on the panel is an advantage of which his client should have the benefit in 
making his challenges, since no law prohibits it. We think, therefore, that the 
court erred in prohibiting the counsel of the prisoner from aiding him in making 
his peremptory challenges. 

A member of the panel was called to the Look to be sworn; he was not chal- 
lenged by the State; was accepted by the accused; and when about to be 
sworn was peremptorily challenged by the attorney general. The counsel of 
the accused objected to the challenge, because the State is bound to exercise its 
right of challenge first, and cannot exercise the right of peremptory challenge 
after the accused has accepted the juror. . 

The right of the State to challenge six jurymen without showing any cause 
was first accorded by an act approved the 7th of March, 1837. The act does 
not fix the time of exercising this right, and this court has not heretofore been 
called upon to express an opinion as to the proper time of exercising the right. 
As it is a question of mere practice which has not yet been fully established its 
decision cannot affect this case. But, that uniformity may exist in the practice, 
we will express our opinion that the rule adopted by stutute in the State of 
Mississippi is the most eligible rule, and that which would have been adopted 
by our Legislature had ihe subject been brought to their notice. It is provided 
by statute in the State of Mississippi ‘that all peremptory challenges by the 
State shall be made before the State presents the juror to the prisoner, and not 
afterwards.” 

It seems to us most proper that the State should first exercise the right of 
challenge for cause, or peremptorily, and present the juror to the accused as a 
good and lawful juryman ; that the accused should then exercise his rights ; and 
that the State should not be allowed to challenge after the juror has been accepted 
by the prisoner. 

The indictment does not set forth the place at which the deceased died, and 
it is moved to arrest the judgment on that ground. The place of the death 
should have been alleged first, to give jurisdiction to the court; for, although the 
mortal blow is given in one parish and the death takes place in another, and the 
accused may be prosecuted in either, yet it must appear that the deceased died 
in one of the parishes. In the case of McCoy, cited by the attorney general, 
the place of the death was expressly alleged to have taken place in Adams 
Conoty, State of Mississippi. The place of the death must also be averred, 
because the ayerment of death is a material allegation to constitute the crime of 
manslaughter ; and it is an immemorial and fixed principle of criminal pleading 
that every material] averment in an indictment must be stated with time and 
place. 

Every writer upon pleadings in criminal cases states that the place of the 
death, in a prosecution for homicide, must be stated. All the forms given in 
books of practice set forth the place of the death ; and all the adjudicated cases, 
in which a question as to the necessity of stating the place of the death in the 
indictment has been raised, require it to be stated. 
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Among the obvious reasons rendering it necessary to state the place of the 
death, it is necessary to enable the accused to defend himself by showing, if 
possible, that no death occurred at the place indicated, or that another person 
than the one to whom he gave the blow died there, or that the one to whom 
he gave the blow died from another cause. 

The jugdment of the district court is reversed, the judgment upon the verdict 
of the jury arrested, and the proceedings had in this case set aside. 


RNR INN snteeents 


Tue Srate v. Mexican Gutr Rartroap Company. 


Where a party claims a privilege for materials furnished which exceeds five hundred dollars 
in amount, to maintain his privilege he must show that his claim was duly recorded. C. 
C. 3239. 

The act of 16th of March, 1848, for the purpose of distributing the assets of the Mexican Gulf 
Railroad Company, authorised an equitable compromise between the State and other 
claimants to the funds, but a compromise by which about half the funds were relinquished 
to one of them, who claimed only about $16,000, while the claim of the State for 
$100,000, was inequitable. The funds should have been divided pro rata. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
W. A. Elmore, Attorney General, for the State. C. Maurian, for oppo- 
nents and appe'lants. The judgment of the court (Rost, J. being absent,) was 
pronounced by 

Preston, J. By an act of the Legislature approved the 12th of March, 
1838, the State agreed to loan to the Mexican Gulf Railway Company her bonds 
for $100,000, upon the terms expressed in the act. Shortly afterwards the bonds 
were issued and delivered to the company, which in pursuance of the law, by a 
notarial act, granted the State the first lien, privilege and mortgage upon the 
present und future property of the company. 

The road commencing in the parish of Orleans was, at the time of the loan 
and act of mortgage and privilege, extending through the parish of St. Bernard; 
the company also acquired property in that parish, and yet the State fuiled to 
record the act of mortgage and lien in the parish of St. Bernard. 

The company having failed to pay the interest on the bonds loaned to them, as 
bound by the law and their contract, the Legislature directed the seizure and 
sale of their property and rights. On the petition of the Aftorney General of 
the State, writs of seizure and sale were issued to the sheriffs of the parishes 
of Orleans and St. Bernard, and on the 19th of October, 1842, the former seized 
all the property and rights of the defendants in the parish, including the railway 
as far as constructed. The sale of part of the property having been arrested by 
an injunction, the attorney general stayed the sale of the whole, but did not 
waive his seizure. 

The sheriff of the parish of St. Bernard seized and sold a saw-mill erected 
on the margin of Lake Borgne, and the State became the purchaser. 

The injunction suit was decided and settled the rights of the parties then in 
court, as will be seen in 3 R. R. 513. 

The Legislature, then, by an act approved the 25th of March, 1844, directed 
the whole of the property and rights of the company to be sold in mass for not 
less than fifteen thousand dollars, and upon the condition that the purchaser 
should keep the road in operation upon the terms and conditions originally 
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State imposed upon the company by its charter; the price payable on a credit of 6, 
Manseas Gcur 12, 16 and 24 months. 

RaitnoaD ‘The attorney general applied for and obtained an order of sale in pursuance of 
law, and on the 30th day of November, 1844, the sheriff, by virtue of the order, 
sold the whole of the property and rights of the company in mass, for $15,050, 
on the terms prescribed. 

A few days previous to the sale, Francois Léon, R. J. Ducros and Gustave 
Ducros filed oppositions to the proceedings for the sale by the State; the first 
two claiming the payment of judgments with the preference of judicial mort- 
gages resulting from the record of their judgments in the parish of St. Bernard 
in November, 1842. The last claimed a privilege upon a portion of the road in 
that parish, for having furnished a large quantity of timber for its constraction. 

The judgments were recorded in the parish, after the seizure on behalf of the 
State, but before the passage of the act of 1343 extending a seizure in one parish 
to an entire property if it lies in two or more parishes. Previously to the pas- 
sage of this act, the sheriff could only seize the part of the property situated in 
his parish. C. P. 643. These judgment creditors must, therefore, be pre- 
ferred to the State, because property subject to their judicial mortgages in St. 
Bernard was not seized, and, indeed, it does not appear to have belonged to the 
company at the date of the mortgage given to the State. 

The district judge was undoubtedly right in concluding that Gustave Ducros 
could not claim a preference over the State forthe price of the timber furnished 
for the construction of the road, since the claim amounted to more than five hun- 
dred dollars, and had not been recorded as required by law to preserve a privi- 
lege. C. C, 3239. But a careful consideration of the act approved the 16th 
of March, 1848, leaves no doubt that the Legislature intended to afford him an 
equitable relief. By the third section it is enacted, that the liquidator ‘ shall 
have authority, for the purpose of distributing the assets of the Mexican Gulf 
Railway Company, to enter with the creditors of the same into such compro- 
mises as may effect a speedy liquidation of their respective claims: provided it 
he with the sanction of the court, saving and reserving to such parties as might 
be aggrieved the right of appeal.”” This section of the act was passed in con- 
sequence of the memorial of Ducros setting forth his complaints and claiming 
relief. And the district court erred in supposing that the Legislature did not 
intend to allow relief out of the assets then in the hands of the sheriff. The 
company was entirely insolvent, and had no assets whatever but the proceeds of 
the property which the State had caused to be sold. These proceeds were still 
in the hands of the sheriff. For more than three years Ducros had been con- 
tending with the State for a share inthem. The State, by causing the sale of 
the property in mass, and imposing upon the purchaser the onerous condition 
that he should fulfil the terms and conditions of the original charter of the com- 
pany, had probably caused the creditor injury for which he was entitled to indem- 
nity. His claim was undoubtedly equitable, and he contended, although we 
think erroneously, that he had a legal preference over the State. The act of 
1848, therefore, authorised the liquidator to compromise with him under the 
sanction of the court. 

The liquidator did so, and relinquished to him about half the proceeds of the 
sale in the hands of the sheriff, and subjecting the half retained by the State to 
the payment of the other creditors, and all costs. 

We think such a compromise too inequitable to be sanctioned by the court. 
The claim of the State was for $100,000 ; that of Ducros for $16,297. In 
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making an equitable arrangement it is also to be considered, that thisclaim which Statr 

he holds being in litigation, he purchased it at a sheriff’s sale for $300. He con- Nemeun Gees 
, tends, lucrum captando ; the State, damnum vitundo. ‘ —— 

: The judgments of Francois Léon and R. J. Ducros, and all costs, shouldsbe 

| paid out of the assets in the sheriff’s hands, and the balance should be divided 

between the State and Gustave Ducros, in proportion to their cfaims. 

. The judgment of the district court is reversed, and the case remanded for fur- 

; ther proceedings accqrding to law and conformably to the opinion of this court. 

And it is further ordered, that if the parties cannot compromise under the act of 

| 1848, they must stand upon their legal rights. 











R. D. Brossman v. THomas MatTHeER. 


Where a debt has been due for the lapse of time necessary to bar it by prescription, and 

, there is no evidence justifying the presumption of the relinquishment right acquired to 
plead prescription, that plea must prevail. 

If a debtor abandons his residence for the purpose of avoiding the pursuit of his creditors, 

1 prescription does not run in his favor. 

The fact that a bill is dated at New Orleans, in the absence of any proof as to the place of 
acceptance, raises the presumption that it was accepted in New Orleans. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 


A. A. Mellaerts, for plaintiff, contended, in reply to defendants counsel : 
Defendant does not refute plaintiff's argument to show that prescription was 
suspended for several years by the non-residence of the defendant. He contents 
himself by saying, that “‘ your honors have repeatedly decided, that the pres- 
cription applicable to bills of exchange, promissory notes, &c., as established 
by arts. 3505 and 3506, does run in favor of the absent debtor, and that no 
suspension of its course takes place by reason of the absence of the debtor.” 
And he cites 3d Ann. 508, Hatch v. Gilmore, and Duncan v. Ford, decided 
> same day, but not reported; McMaster v. Mather, 4th Ann.; and goes on to 
say, that “ there is nothing in this case to distinguish it from those cases.” 





— w6 6G 


3 I do not find in the cases cited any such general rule laid down by the court. 
t On the contrary, in Hatch v. Gilmore your honors say, speaking of the maxim, 
3 contra non valentem, * it is not our purpose, on the present occasion, to attempt 
f to lay down any rules for its application, except so far as is indispensable for 
1 the case before us. To do so would be a task not free from difficulty ; and it is 


better to leave various cases as they arise to be considered upon their proper 
. merits.” ‘The case at bar differs entirely from any to be found in our reports. 
f This isa suit brought against the acceptor of a bill of exchange. The bill is 
. drawn in Mississippi, addressed to the drawee at New Orleans, and accepted 
by him in New Orleans. The defendant, in his brief, says: ‘it is admitted 
that the defendant, at the time of the creation of the debt, resided out of this 
- State, at a place called Tchula in the State of Mississippi. and that he continued 
" to reside there until some time in 1844, when he removed to this city and made 
it is residence for about eighteen months.” This is a mistake. The admission 
in the record, is, that “the defendant resided out of the State of Louisiana, 
from the time the bill fell due to some time in 1844, and that from some time 
in 1844 the defendant resided in New Orleans for about eighteen months, and 
that after that he went to Mexico, and has not resided in Louisiana since.” 
Hatch v. Gilmore was a suit against the endorser of a promissory note, dated 
o at Vicksburg, Mississippi. The defendant continued to reside there more than 
five years after the maturity of the note, and the court say, “in the absence 
of evidence to the contrary, it is presumed that the defendant endorsed the 
note in Mississippi.” 
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Duncan v. Ford (not reported,) was decided on the reasons assigned in the 
preceding case. .It was a suit against the endorser of a bill of exchange, drawn 
at Vicksburg, Mississippi. Both plaintiff and defendant resided in Mississippi. 

Mc Mastér v. Mather was a suit on a promissory note, subscrided in New 
Orleans by J. E. Morehouse, the partner of the defendant in the name of 
the firm of Morehouse & Mather. In McMaster vy. Mather the obligation was, 
indeed, contracted in New Orleans, but the case is distinguishable from that 
at bar, in this: that in McMaster v. Mather the defendant did not himself 
contract the obligation, he may have been ignorant of its existence ; whilst in 
the case before the court the obligation was contracted in New Orleans by the 
defendant, in propria persona. 

Tyson v. McGill, 15 L. R. 145, not cited by the defendant, was a suit against 
the maker of two promissory notes, not subscribed in Louisiana. 

This is the first case in which the acceptance is a Louisiana acceptance. 
There has never been another case like this before the court. 

There is one case in L. R. 215. Kers et als. v. Erwin, in which the 
defendant was the acceptor of a bill; but that bill was payable at Savannah, 
Georgia. The plaintiffs in that case did not contend that prescription had been 
suspended, but that it had been interrupted; and their grounds on that point 
were untenable. Besides, it was proved that since prescription had begun to run, 
the whole of no one year had passed without an opportunity being afforded the 
plaintiffs to prosecute a suit against the defendant, in consequence of his being 
every winter in New Orleans. But the court intimate, that the decision might 
have been otherwise if the acceptance had been made in Louisiana, They say, 
‘*the decision of the present case does not require from the court any opinion 
as to what would be the effect produced on the situation of the debtor who 
has contracted a debt in this State to one of its citizens, and nnmediately re- 
moves out of: its jurisdictional limits, and remains five years where the legal 
process of the State could not reach him, in relation to his discharge from the 
defendant under a plea of prescription.” That is exactly the case which this 
court has now to decide. 

In regard to renunciation, the only question is, whether the debt has been 
acknowledged within the five years preceding the institution of this suit On 
that subject there can be no doubt. 

Pothier’s Oblig. No. 700, says: ‘ La préscription quoique accomplie se couvre 
lorsque le débiteur a reconnu la dette, bien que ce soit depuis l’accomplissement 
de la prescription. Cette reconnaissance l’exclus de pouvoir opposer an créancier 
la fin de non récevoir qui resultait de l’'accomplissement du temps de la pré- 
scription et par conséquent la couvre et l’anéantit.” 

Article 3424 L. C? says: ‘* Such renunciation of prescription is either express 
or tacit. A tacit renunciation results from a fact which gives a presumption of 
the relinquishment of the right acquired by prescription.” This article is a 
literal transcript of article 2221 of the French Code. All the French commen- 
tators say, unanimously, that the acknowledgment of a debt operates as a tacit 
renunciation, and the reason they give is that the subsequent acknowledgment 
rebuts the presumption raised by prescription, to wit, that the debt has been 
paid. Duranton, vol. 21, No. 120, says: ‘* Quant a la rénonciation tacite elle 
peut résulter d’une foule de faits suivant les circonstances, nous allons parcourir 
quelques cas; ainsi le débiteur qui depuis la préscription acquise demande un 
terme 4 son créancier pour la paiement de la dette, soit judiciairement, soit 
extra-judiciairement, par exemple, par une lettre, renonce par cela méme au 
droit qu’il avait de lui opposer la préscription. [1 en est de méme lorsque 
depuis la méme époque il reconnait simplement la dette.” 

Troplong, No. 65: ** Non seulement le débiteur renonce a la préscription 
lorsqu’il paie, mais encore lorsque par un acte quelconque il reconnait V’ existence 
de la créance.” There is no dissenting voice on that subject among the French 
authors, before and after the code. 

The defendant, in his brief, says, that the letters do not contain a promise 
to pay. They do not contain it; if they did, the renunciation would no lenger 
be a tacit one ; it would then be express. Nor is a promise necessary. When 
the debtor acknowledges the debt, the law itself raises the promise to pay. On 
that subject, Troplong, Pres. No. 15, says: “La rénonciation du débiteur 
ne constitue pas en general un titre nouveau; c’est l’obligation primitive qui 


‘reprend vigueur, et se presente purgée d’une exception qui peuvait la paralyser ; 


e’est une continuation de ce qui existait auparavant dans les termes du droit.” 
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Dalloz Jurisp.du Royamme, vol. 2, p. 239, is to the same effect. If the doctrine 
that a new promise is necessary was admitted, article 3424 would thereby be 
virtually stricken from our code, and then only express acknowledgments could 
avail creditors. 

The defendant, in his brief, says: To establish a renunciation the proof 
must be unequivocal and irrefragable,”” and cites Troplong, No. 56. The 
doctrine there laid down is fully admitted. That eminent jurist says: ‘* Tout 
ce qui portera avec loi la conséquence nécessaire que la préscription a été aban- 
donnée, sera une preuve suffisante qu’il y a eu renonciation tacite. La loi n’a 
pas tracé au juge de procédés artificiels pour former sa conviction, elle s’en 
rapporte 4 sa prudence, 4 sa justice, 4 son bon sens; elle ne donne qu’un conseil, 
c’est de n’admettre comme rénonciation que ce qui fait supposer nécessairement 
un abandon du droit acquis ; mais c’est en définitive sa conscience et ses lumiéres 
qui sont ici l’arbitre.” - As has already been stated, the acknowledgment of the 
debt is considered as a tacit renunciation by all the jurists. Defendant calls the 
attention of the court to a quotation from Curasson, found in a note to Troplong, 
in the Brussels edition. Who that Curasson is, I don’t know, I never saw his 
name before. 

The doctrine laid down in 12 Rob. Rep. 254, cited by the defendant, is also 
fully admitted. In that case, the detendant, in a conversation with the witness, 
acknowledged that he was largely indebted to the plaintiff, and the court say 
that +‘ to interrupt or renounce prescription the acknowledgment mast be of a 
particular specific debt.” In this case the acknowledgment is of a particular 
specific debt, and is in writing. Defendant also cites Troplong, No. 524. This 
is probably a misquotation. What the author there says can have nothing 
to do with this case. He comments on article 2240 of the French Code, the 
same as article 3480 of our code, which says, that ‘* one cannot prescribe against 
his own title, in this sense, that he cannot change by his own act the nature and 
the origin of his possession.” 

Defendant, in his brief, says: ‘Prescription onee accomplished, extin- 
guishes the debt as effectually as payment or novation ;” and he contends * that 
prescription dees not only take away the remedy, but extinguishes the right ;”’ 
and he cites articles 2126 and 3494, La. Code, and Tropiong, Nos. 29 and 
30. Those articles of our code, when construed in connection with each 
other, do not support the doctrine contended for, and in 2 La. Rep. 389, Nichols 
v. Hanse and Hepp, it was held, that if a claim by prescription, it still may be 
offered in compensation. Troplong, loco citato, contends, indeed, that prescrip- 
tion extinguishes as well the natural as the civil obligation. But, of all the 
commentators on the code, he stands alone of that opinion. However, whether 
he be right or wreng, as regards the French law, is of little importance to us ; 
his solitary opinion cannot do away with a positive article of our code on the 
subject. Article 1751 says: ‘* When the action is barred by prescription, a 
natural obligation still subsists, although the civil obligation is extinguished.” 

That, if the appellee ever acquired prescription, he renouneed it by acknow- 
ledging the debt within five years preceding the institution of this suit. See 
letter of appellant of the 4th of May, 1844, and letter of the appellee of the 
16th of May, 1844, in answer to that of the uppellant. Also, letter of the 
appellee of the 9th of January, 1845, deed of trust, and the confessed inter- 
rogatories. The above mentioned letters and interrogatories are printed in the 
appellants oriziual brief. 

As to the renunciation of prescription, the attention of the court is called to 
the following authorities: C. C. 3423: ‘* One cannot renounce a prescription 
not yet acquired.” See also C. C. 3424. Troplong, Pres. 1, No. 65: ‘ Non 
seulement le débiteur renonce a la préscription l’orsqu’il paié, mais encore l’orsque 
par un acte quelconque i] reconnait existence de la créance.” Pothier’s Oblig., 
No 700: * La préscription, quoique accomplie, se couvre lorsque le débiteur 
a reconnu la defte, bien que ce soit depuis l’accomplissement de Ja prescription. 
Cette reconnaissance l’exclit de pouvoir opposer au créancier la fin de non 
récevoir qui résultait de Paccomplissement du temps de la prescription, et par 
conséquent la couvre et l’anéantit. 

In conclusion, the appellant hopes to have shown, that prescription was 
never acquired by the appellee, because the appellant never had five years 
during which he had a right to act, and could act; and, that if prescription 
should have been acquired by the appellee, he renounced it by his letters of 
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the 16th of May, 1844, and 9th of January, 1845, and that the present action 
having been brought within the five yeurs since the acknowledgment, it has 
been ght in time. 

Prentiss and Finney, for defendant, contended : The defendant is sued as the 
acceptor of a bill of exchange which fell due on the 3d of July, 1838. He 
relies upon the plea of prescription of five yeurs, based upon the articles 3505 
and 3506 of the Louisiana Code. It is evident the prescription was accom- 
plished on the 3d of July, 1843, unless something had occurred previous to that 
date to suspend or interrupt its course. And, if at that date the prescription 
was accomplished, the defendant ‘cannot be held liable for the debt, unless he 
has subsequently renounced the benefit of the prescription. So that the cause 
presents two questions for your consideration, viz: 1. Was there any suspen- 
sion or interruption of the prescription prior to the 3d of July, 18437? 2. Has 
there been any renunciation since? It will not be pretended that there was 
any interruption of prescription prior to July 3, 1843. 

e counsel for the plaintiff has made an elaborate argument to show that 
the course of the prescription was suspended for several years by the non- 
residence of the defendant. Your honors have repeatedly decided that the 
prescription applicable to bills of exchange aud promissory notes, &c., as estab- 
lished by articles 3505 and 3506, does run in favor of the absent debtor, and that 
no suspension of its course takes place by reason of the absence of the debtor. 
Hatch v. Gilmore, 3d Ann. 508 ; Duncan v. Ford, decided same day, but not 
reported; McMaster v. Mather, 4th Anv. 418. 

here is nothing in this case to distinguish it from those cases. It is 
admitted that the defendant, at the time of the creation of the debt, resided out 
of this State, at a place called Tchula, in the State of Mississippi, and that he 
continued to reside there until some time in 1844, when he removed to this 
city, and made it his residence for about eighteen months. 2d. Has there 
been a renunciation of the benefit of the prescription since its completion ? 
The plaintiff relies upou two letters, copies of which he has furnished in his 
brief, as establishing a renunciation of prescription. The letter of the 16th of 
May, 1844, is principally relied on. We beg leave to observe of that letter, 
that it contains no promise of payment, nor indication of an intention to pay, 
nor even an acknowledgment of the debt, except so far as it may be inferred 
from the excuse given for not paying. 

The writer first states his poverty, and, making that his apology, proceeds 
to tell his creditor to dismiss all hopes of payment. “It is of no use,” he 
says, “ to hold out expectations when there is no chance of their being realised.” 
It is true, he expresses his regrets; but no well-bred man could do less. The 
whole letter is but an exceedingly polite refusal to make any provision whatever 
for the debt, or to commit the writer to any efforts to make such provision at 
any future period. 

Does that letter amount to a renunciation of the prescription? Such a 
renunciation must be either express or tacit. ‘A tacit renunciation results 
from a fact which gives a presumption of the relinquishment of the right 
acquired by prescription.” La. Code, 3424. If there be any renunciation in 
this case, it must be a tacit one. It is at best but a weak inference from the 
acknowledgment, which is itself but an inference from the defendant’s apology 
for not paying—a very questionable inference from an equally questionable 
inference. Such a series of inferences, one resting upon another, are not 
admissible to charge a man with a debt which has been absolutely extinguished. 
Prescription, once accomplished, extinguishes the debt as effectually as payment 
oeege Vide La. Code, 2126, 3494. ‘Froplong on Prescription, Nos. 29 
and 30. 

The letter, we think, would suffice to interrupt the course of prescription 
not yet acquired, but does not support an inference of renunciation. Much 
weuker evidence establishes interruption of prescription than is requisite to 
establish a renunciation. A man may be easily supposed to recognise the 
existence of a debt while it in fact does exist. But we must be cautious in 
concluding that he intends to revive and re-fasten on himself a debt from which 
he has been entirely released. To establish a renunciation, the proof must be 
unequivocal and irrefragable. Troplong, Nos. 56, and note 7, Brussels edition. 
13 R. R. 251. Troplong, No. 524. 

We beg leave to call the particular attention of your honors to the quotation 
from Curasson, in the above cited note to Troplong. It lays down the doctrine 
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distinctly, that a simple recognition of the debt suffices for interruption of 
prescription; but that it is different with regard to renunciation ; it is 
necessary that the fact from which we infer the tacit abandonment of prescrip- 
tion should be positive, and not susceptible of explanation in any other manner. 
Now, what does the author mean when he says that the fact should not be 
susceptible of explanation in any other manner? We understand him to mean, 
that in order to justify the inference of renunciation, the fact from which the 
inference igdrawn should be such as to infer necessarily an intention to renounce 
the prescription. Now, the fact from which the inference of renunciation is 
attempted to be drawn in this case is susceptible of explanation on a wholly 
different hypothesis. The writer of that letter never dreamed of renouncing pre- 
scription. All he meant was to refuse payment, and to give the best excuse for 
doing so in his power. Again, renunciation of prescription is an act of alienation, 
and must be made with a full knowledge of the circumstances. It must pro- 
ceed from 4 will well advised. It must be deliberate. Troplong, No. 55. No 
man can be deemed to have alienated his rights, unless the act which is relied 
upon as the proof of the alienation indicates an intention of alienation. To 
alienate necessarily supposes an intention to do so. And in order to ascertain 
the alienation the intention must be ascertained. 

As renunciation is, in the language of Troplong, “‘ une véritable aliénation,” 
we may well apply to it the same reasoning; and we hold, that no renunciation 
can be ascertained. unless the act from which the renunciation is inferred indi- 
cates an intention to renounce. Now, is there in this letter any indication of 
that deliberate, well advised intention to renounce, which Troplong seems to 
consider necessary to operate arenunciation ? The most that can be said on the 
other side of the bearing of the letter on this question of the intention, is 
simply that the letter uses language which implies the existence of a debt; but, 
in common parlance, a debt barred by prescription, or discharged by bankruptcy, 
is stiJl spoken of as a debt; and a debtor may well mention either in terms 
strictly applicable only,to an existing legal obligation, without being supposed 
to renounce the release operated in his favor by the aecomplishment of the 
prescription or the discharge in bankruptey. In order to ascertain the intention, 
we must look at the context and general scope of the whole writing. The 
whole burthen and object of this letter, patent upon its face, was merely to 
answer a dun with as good a grace as possible, without committing the writer 
to any efforts to provide for the debt either then or afterwards. We have found 
a decision by the Court of Cassation, in acase precisely like the one at bar, fully 
sustaining our position. Vide 26 Journal du Palais, Brachet v. Mazile, decided 
March 10, 1834. . 

We are unable to furnish your honors adjudicated cases on this point. The 
common law books can afford us little assistance, for the common law statutes 
of limitation are wholly unlike our law of prescription, in effect and operation. 
The former only bar the remedy and leave the right intact. 5 Burrow’s 
Rep. 2630; and Tillinghasts’s Ballantine on Stat, Lim. 17, note, 188, note 1. 
But prescription goes deeper, it not only takes away the remedy, but extin- 
guishes the right. La. Code, 2126, 3494. Troplong, Nos. 29 and 30. Cases, 
therefore, of actions barred by the common law statutes of limitation and by 
the prescription of our law are not analogous. If your honors feel inclined to 
examine how far an acknowledgment will revive a debt already barred by the 
statute of limitations at common law, we can refer you to] Pet. 309; Angell 
on Limitations, edition of 1846, 223, et seq. 

We repeat, however, that those cases cannot be deemed analogous to the 
one now at bar; and if they are, even if they be authoritative precedents 
binding upon your honors, we do not believe their spirit and fair application would 
condemn the defendant in this case. But we will not trouble your honors 
with argument on this point. The only analogous cases furnished by the com- 
mon law reports, that we can call to mind, are those which involve the liability 
of a party discharged in bankruptcy, resting upon an alleged renewal after the 
discharge, to pay a debt provable under the commission. The cases of a certi- 
ficated bankrupt and of a debtor discharged by prescription under our law, 
appear to us precisely analogous. In both cases there remains an obligation in 
conscience, although the legal obligation is extingyished. It is well settled, that 
to bind a certificated bankrupt for a debt provable under the commission there 
must be a new and positive promise to pay. A mere acknowledgment is not 
sufficient. 5 Espinasse, 198; 1 Stark 370. 
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After these decisions, in the time of George IV, a statute was passed, declar- 
ing that no certificated bankrupt should be liable to pay’any debt from which 
he should have been discharged by his certificate, upon any contract, promise, 
&c., unless iv writing. See extract from the statutes in 1 Harrison's Digest, 
1098. The doctrine of the English courts before this statute has been main- 
tained in the United States. 9 Ala. Rep. N.S. 320. 

We need not apply the analogy of those cases to the one before your honors. 
The judge below sustained the prescription, and we beg leave to refer your 
honors to his opinion. We pray an affirmance of the judgment. 


Phe judgment of the court (Rost, J. being absent,) was pronounced by 

Eustis, C. J. The defendant is sued as the acceptor of a bill of exchange 
which fell due on the 3d of July, 1838. It is dated Tchula, Mississippi, 
February 15th, 1838, and is drawn on Thomas Mather, New Orleans, and is 
accepted by him, payable at the Commercial Bank, New Orleans. The judg- 
ment of the district .court was in favor of the defendant on the plea of pre- 
scription, more than five years having elapsed since the maturity of the bill. The 
plaintiff has appealed. 

It is contended, that the prescription, if ever acquired by the debtor has 
been renounced by his subsequent acknowledgment of the debt ; and two letters 
and a deed of trust executed by another party have been referred to as proving 
the acknowledgment. We think the letters speak of this debt as any con- 
scientious man would be at liberty to speak of a debt, from which he had been 
discharged by lapse of time, without reviving the obligation. Of this we find no 
intention on the part of the writer in either of the letters, We find no fact 
affording the presumption of the relinquishment of the right acquired by pres- 
cription, still less any express declaration to that effect. Code, 3424. Trop- 
long on Prescription, § 156, and cases there cited. 

The defendant’s acceptance bears the date of New Orleans, and it is admitted 
that he resided out of the State from the time the bill fell due to some time 
in 1844; and that from some time in 1844 the defendant resided in New Or- 
leans for eighteen months, and that after that he went to Mexico, and has not 
resided in Louisiana since. 

The indefinitiveness of the admissions on the record, as to the place of resix 
dence of the defendant, renders the application of the law of prescription in 
reference to it exclusively almost impossible. But it does not appear that the 
defendant abandoned his place of residence for the purpose of avoiding the 
pursuit of his creditors, which, if proved, would have avoided the effect of 
prescription in his favor. It does not.appear that the residence of the defendant 
was in the State of Louisiana at the time of the acceptance of the bill; nor is 
there any evidence of the acceptance having been made in New Orleans, except 
its being dated there, which raises a presumption to that effect. Under the 
decisions of this court in the cases of Boyle v. Mann, 4th Ann. 170, and 
McMaster v. Mather, Ibid 418, we consider the debt sued for as prescribed 
by the lapse of five years, 

The judgment of the district court is therefore affirmed, with costs. 
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An indictment for “ breaking and entering a store,” will justify a conviction under a statute 
against “ breaking and entering a shop.” 























NEW ORLEANS, APRIL, 1850. 


If the statement of the real facts in an indictment or information constitutes a substantial 
violation of the statate, it is the duty of the court to sustain the indictment or information 


PPEAL from the First District Court of New Orleans, McHenry, J. 
Isaac Johnson, Attorney General, for the State, contended: 1. The endorse- 
ment on the indictment.— What is an indictment? and what renders it a com- 
plete accusation? Arch. Cr. Pleading, 1, 63, 64. State v. Howell, 3d Ann. 


52. The jury make the only necessary endorsement on the bill. Wharton's 
American Criminal Law, 128. 


In this case, the grand jury verified the accusation in the bill, and not the 
description of the offence on it. The prisoner’s counsel has misconceived the 
fincing and the endorsement of the grand jury. 

2. Indictment charges defendant with breaking and entering the store of 
Ambrose Dortigues, No. 9 Front Levee, in the day time, with intent to steal. 
B. & C. 260, sec. 7th. Store is not, but shop is, mentioned in this section. It 
is contended, on the authority of 1st Mass. Rep. 517, that the indictment is bad, 
because it did not allege that the store was a building. But the words store and 
shop are used indiscriminately by the people, and both words are not used 
otherwise than as and for the name of a building. Store includes, but has, 
perhaps, a more extensive signification than shop; if so, the indictment is good. 
Archbold, 52. 

E. Abell, for defendant, contended: This is an appeal from the honorable First 
District Court of New Orleans. Accused begs leave to assign three legal grounds 
of error apparent on the face of the record in this cuse, either of which is deemed 
sifficient to reverse and set aside the verdict of the jury and judgment ef the 
court below. 1. The court below erred in overruling the motion made in arrest 
of judgment. 2. The indictment is endorsed on its back ‘+a true bill for bur- 
glary,” and on its face it purports to be a bill for entering a store in the day time 
with an intent to steal. A fatal defect! Respectfully referred to 1 Chitty’s Crimi- 
nal Law, 325; 4th Bacon’s Abridgment, 301, D. State v. Howell, 3d Ann. 52. 
3. That the indictment charges the accused with entering a store in the day 
time with intent to steal, when, in fact, the statute does not mention store, and 
the indictment is silent as to whether it was a building or not. See B. & C. 
Digest, 261, art. 103; 1st B. Com. 88; Commonwealth v. William M. Mona- 
gale, 1 Mass. Rep. 517. 

The judgment of the court (Rost, J. being absent,) was pronounced by 

Preston, J. The defendant is accused of breaking and entering a store in 
the day time with intent to steal. The grand jury endorsed on the back of the 
indictment ‘‘a true bill,” dated and signed by the foreman. An erroneous memo- 
randum on the back of the indictment, made probably by the clerk or prosecuting 
officer, indicating that the charge was for burglary is not, as contended, a part of 
the finding of the grand jury. The authorities cited to show that the finding 
a true bill for a crime not charged would be vicious are not applicable to the case, 

The indictment charges that the accused broke and entered a sfore with the 
feloneous intent; the statute makes it a crime to break and enter a shop, with 
such an intent. And the Supreme Court of Massachusetts, in the case of the 
Commonwealth v. Monagle, inclined to the opinion that the substitution of 
the word store in the indictment for the word shop in a similar statute was fatal 
on a motion in arrest of judgment. We think not. Mr. Webster, the best of 
lexicographers, defines a shop to be a building in which goods, wares, drugs, &c. 
are sold by retail; and states that, in the United States, shops for the sale of goods 
of any kind, by wholesale or retail, are often called stores. Indeed, in this city, 
in common parlance, in speaking of »going to places, knowp by no other names 
than stores, to purchase goods, we speak of going a shopping. 

In the case of the United States v. Bachelder, 2d Gallison’s Rep. 18, it was 
held by Judge Story, that if the offence prohibited by statute was set forth with 
substantial accuracy in the indictment, it was sufficient, and that it was not neces- 


sary to follow the exact wording of the statute. 
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It is the duty of a prosecuting officer to state the precise facts with which he 
charges the accused, and, in doing so, to use the words of the statute if possible ; 
and if the statement of the real facts constitutes a substantial violation of the 
statute, and can be so construed without departing from the true meaning of the 
words, it is the duty of the court to maintain the information or indictment. 

Guided by these rules, we are of opinion that the judgment of the First Dis- 
trict Court of New Orleans should be affirmed, with costs. 





Tue Srate v. SaMvuEL SHaw. 


Where the plea of autre fois acquit is set up, and the record shows on its face that the 
offence plead to was not the same of which the prisoner was before acquitted, the plea 
may be demurred to, and it is not necessary to submit it to a jury. 

The objection to any informality in drawing the jury should be made on the first day of the 
term 

Such allegations as that the whole proceedings are “informal, illegal and insufficient,” are 
too general to be noticed by the court. 


PPEAL from the First District Court of New Orleans, McHenry, J. 
Isaac Johnson, Attorney General, for the State. J. M. Wolf, for defen- 
dant. The judgment of the court (Rost, J. being absent,) was pronounced by 

Preston, J. The defendant is accused of entering a dwelling house in the 
day time with intent to steal. He plead that he had been accused of the same 
offence ; had been tried and acquitted, as appeared by a record which he made 
part of his plea. < 

The court overruled the special plea. He was then tried and convicted onthe 
general issue, and has appealed. His counsel insists that the attorney general 
should have joined issue on his plea of autre fois acquit, and that the court 
should have directed a jury to try it. 

The defendant made the record of the prosecution against him for larceny a 
part of his plea, and showed that he had not been tried in that case for entering 
a dwelling house with intent to steal—the crime of which he is now accused. 
Entering a dwelling house with intent to steal differs from larceny in name, 
character and punishment, and is an entirely different crime. The evidence 
necessary to support an accusation for the one is entirely different from the 
evidence necessary to support an indictment for the other; which affords the 
true test to judge whether the plea be well founded or not. Archbold’s Crimi- 
nal Pleadings, 82. and the authorities there cited. 

Where the plea shows on its face that the offence plead to was not the same 
of which the prisoner was before acquitted, the plea may be demurred to. The 
State of Tennessee v. Hite, 9th Yerger’s Rep. 357. This was substantially done ; 
the parties submitted the plea to the judgment of the court, who properly over- 
ruled it ; and the accused was tried and convicted upon his plea of not guilty. 

The accused challenged the array of jurors on the ground that the record did 
not show that the sheriff was present when the list of jurors was drawn, and 
that the record is defective in omitting it. 

The objection to any informality in drawing the jury should have been made 
the first day of the term; which was not done in this case. Acts of the 6th of 
March, 1846. Moreover, the record of the drawing of the jury is not annexed 
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to the bill of exceptions, nor copied into the transcript of the record, so as to 
enable us to know that the informality alleged existed, and to judge what should 
be the effect of it. 

It is further assigned for error, that the indictment is defective and insufficient; 
it is not stated in what particular. It is further alleged that the whole proceed- 
ings are informal, illegal and insufficient. These allegations are too general to be 
noticed by the court. We have examined the proceedings and do not find any 
material defect. It is assigned for error, that the judgment and sentence of the 
court was not pronounced in open court. 

The transcript having been amended by direction of this court, we find a for- 
mal] judgment pronounced in open court and entered upon the records, which is 
affirmed, with costs. 





Lee and Rircuie v. R. W. Gavsrairs et al. 


The vendor's privilege is lost by the property passing out of the possession of the vendee. 
C. C. 3194. 

The holder of a tobacco warehouse certificate, who has made advances upon it, is entitled 
to retain the tobacco even without a formal act of pledge as against the original vendor 
who delivered the tobacco without being paid for it. 

It is more equitable that the vendor who delivers possession of his property to the vendee 
without being paid for it, should suffer by the acts of the vendee, than that third persons 
who made advances upon the faith of the vendees possession should lose by it. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 


Benjamin and Micou, for plaintiffs, contended : It is perfectly manifest that 
there exists no lien nor privilege on this tobacco in favor of Warneken and 
Kirchhoff. The lien of the consignee does not exist, because the merchandise 
was not consigned for sale. The privilege of the pledgee does not exist, because 
the act required by article 3125 was not made; so that, in the language of that 
article, the privilege against third persons has not taken place. 

The judge of the court below agreed with the plaintiffs that Warneken and 
Kirchhoff had no claim valid against third persons ; but decided that plaintiffs had 
lost their privilege, because he was of the opinion that the property had * passed 
out of the possession of the purchaser.” C. C. 3194. With due respect, we 
think this an example of that mode of interpretation which is reprobated by 
juriscovsults as an adherence to the letter of the text, whilst it corrodes its spirit. 
If the articles 3194 and 3195 are read together, and they are connected by the 
conjunction ** but,”’ it will be seen that it was the will of the legislator that the 

rivilege should exist, until the conflicting rights of third persons were concerned. 

he privilege is to last whilst the goods are in possession of the purchaser; but, 
if he allows the thing to be sold confusedly with a mass of other things, without 
making his claim, he shall lose the privilege. If the judge below be right in his 
literal construction, then a vendor, in case of the death or insolvency of the pur- 
chaser, loses his privilege, because the purchaser is no longer in possession; 
which amounts to determinivg that the privilege ceases to exist, by the fact 
which alone renders its existence of any value. 

But in the present case it is plain, that the possession was not Jost to the pur- 
chaser. The delivery of the goods to Warneken and Kirchhoff had taken place 
it is true, but this was in execution of an agreement which, under the law, was 
of no effect against third persons, which, so far as we are concerned, was as if it 
had never taken place. Possession may have been lost to Galbraith as between 
himself and Warneken and Kirchhoff. because his pledge was binding on himself, 
but when we, third persons. are concerned, the possession was not lost, because 
the pledge as against us is of no effect. It is clear that the judgment of the 
lower court, whilst it professes to consider the pledge null, really gives it full and 
entire effect against us. 
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The intervenors in the court below relied upon the cases of Fetter v. Field, 
ist Ann. 83, and Laughlin v. Ganahi, 11 R. R. 183. The judge says that the 
only authority on the subject that he discovered was the case of Erwin v. Torrey, 
8 M. R. 90. We propose to make some comment on the series of decisions 
found in our reports, including not only the cases just named, but that of Leve- 
rich v. Richards, 1st Ann. 357, and that of Willard v. Parker, 7 N.S. 483. 

Erwin v. Torrey, 8 M. R. 90, is the case of a conflict of privilege between a 
vendor and a factor who had made advances. Judge Martin expressly puts his 
decision on the ground that the claimants * had, as fuctors, a lien on the cotton 
for their advances.” The cotton was consigned to them for sale through their 
correspondents abroad, as shown hy the statement of facts. In the present case 
no lien whatever is shown to exist in favor of Warneken and Kirchhoff. The 
case quoted by Judge Strawbridge is therefore not applicable as authority to the 
point now at issue. 

Willard v. Parker, 7 N.S. 483, was the case of a re-sale by the vendee to a 
third person; it is yuoted by the court in the opinion rendered in Robinson v. 
Ganahl, but its application is not readily perceived either in this last mentioned 
case or in that now before the court. We could not think of maintaining the 
legal heresy, that the vendor’s privilege continued to attach on the moveable afte 
it had been sold and delivered to a third person. : 

Laughlin v. Ganahl, 11 R. R. 183, was identical in principle with Erwin v. 
Torrey. It was the case of cotton shipped for sale, and advances made by the 
consignee on the faith of the shipment. The cotton had passed into third hands 
by a valid and legal transfer in. regular course of business, and therefore binding 
on third persons. : 

Fetter v. Field, 1st Ann. 83, we consider to be directly in point in favor of 
our pretensions in this case. In this case, Corning & Co. had possession of the 
merchandise under bills of lading; the possession had passed out of Field the 
purchaser. Yet the court gave judgment for the vendor's privilege against 
Corning § Co., on the ground that under the circumstances they had not acquired 
any lien or privilege on the goods, that the transaction was not according to the 
usual course of trade, but was partly a security for a pre-existing debt. The 
court uses very guarded language, to which we in vain called the attention of the 
judge below. It says, ‘* eur euquiry is confined to the fact of possession, and the 
change of possession according to the usual course of business.” It goes on to 
declare of art. 3194, that it appears ‘‘ to contemplate the conflicting claims of 
other creditors as opposed to the rights of the vendor, and not of those who have 
their claims as a want of possession in the vendee.” Finally, ** that where apy 
rights are acquired in relation to the change of possession, it is our duty to give. 
effect to them whenever the usages of commerce are observed, and the transac- 
tion is in other respects regular and unimpeached.” If this language has any 
meaning, its plain and obvious import when applied to eur case is, that the article 
3194 does not give the right te Warneken and Kirchhoff to interfere with our 
privilege, because, as they have no privilege on the tobacco, they are not parties 
presenting “the conflicting claims of a creditor but persons who base their claims 
on a want of possession in the vendee;” and because * their transaction is not 
regular and unimpeached,” being made in disregard of the provisions of our law 
on the subject of pledge. 

Leverich v. Richards, 1st Ann. 357, bears a close analogy to this case in man 
of its features. In the statement of facts in that case the court say: “+ Richar 
was a cotton broker, known generally and doing business as such, and having no 
credit except that which he derived from doing the business of other persons. 
Spence, up to the time of Richards’ absconding, had extensive dealings with him, 
on his own account and on account of others; Richards sometimes trading in 
cotton in his own name.” Now this is the precise description given of Gal- 
braith’s business in tobacco by the witnesses in the present case. The court 
then say that ‘* Spence did not purchase the cotton; he made an advance on it 
and took it in pledge.” The cotton had been regularly consigned to Spence, who 
had made advances on it; it had gone out of the possession of Richards; but 
the latter was a broker, known to be such, and the court say “the whole affair 
originated and was carried through in the confidence which Spence thought proper 
to place in Richards, and if it is thought that such transactions are in the usual 
course of business, and can be supported by courts of justice, it is time thut such 
xn error should be dispelled.” 

It is true that the court in the last mentioned case considered Richards as a 
fraudulent purchaser, because he represented himself as a broker, although in 
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reality purchasing for his own account; but in the case before the court, the fraud 
of the purchaser and irregularity of the transaction are stil) more glaring than 
in the other. Here the purchaser, although acting for himself, buys for cash, 
and immediately raises money on the goods without paying for them: an offence 
expressly by statute declared to be a fraud on the vendor. Act 1840, sec. 10. 
And the contract by which he raised the money, instead of being the regular and 
usual consignment for sale as in Spence’s case, is made in a form declared by 
positive provision of the code to be of no effect against third persons. 

We think that we have shown conclusively, under our State jurisprudence, 
that the claim of Warneken and Kirchhoff must yield to the vendor’s privilege, 
but beg leave to tax the patience of the court whilst we refer to authorities 
derived from the country on whose code our own is based. 

The Napoleon Code, art. 2102, gives a privilege on the price of moveables sold 
and not paid for, “s’ils sont encore en la possession du débiteur.”” The same 
article gives a privilege to the pledgee, ‘‘ sur le gage dont le créancier est saisi.”’ 
These clauses correspond, almost in words: the first with our article 3194, and 
the second with our article 3187. But our code, in excess of precaution, has 
provided in article 3188, that ‘for the exercise of this privilege it is necessary 
that all the requisites stated in the title of pledge should be fulfilled. The judge 


below, in defiance of this provision, has given effect to the pledge of Warneken. 


and Kirchhoff in point of fact, although in words he says they are not entitled to 
it. In order to reach this strange result he says that Galbraith had lost posses- 
sion. We now affirm that this is not true in point of Jaw; that the principle of 
the civil law is that possession is not lost by the giving in pledge. 

Our code, art. 3389 et seg. defines possession and its different species, and 
recognises the distinction made by the civilians between natural and eivil posses- 
sion. It also speaks of the legal possession. Article 3396 recognises the pos- 
session of the owner as still existing, although the natural possession, i. ¢. the 
corporeal detention (art. 3393) may be in third hands. It gives as examples the 
case of the tenant whose possession is that of the landlord, and the case of the 
depositary : ‘‘and in general every proprietor may possess by the persons who 
hold the thing in his name.” The question then arises, whether the pledgee is 
in the class of precarious possessors, who possess on account and in the name of 
the owners. 

Merlin, Rep. verbo Précaire, says: **C’est ainsi que celui qui posséde a titre 
de prét, d’usufruit, de nantissement, sont dits n’avoir qu’une possession précaire.” 
Our code, article 3522, No. 27, defines the word “ precarious” thus: "* That 
possession is called precarious which one enjoys by leave of another, and during 
his pleasure. The title which excludes the ownership, such asa lease, is also 
called precarious.” Savigny, in his Treatise on Possession under the Roman 
law, examines at Jength the question whether the pledgee has the civil possession 
of the pawn, and determines that he has not; that it remains with the owner of 
the thing. Indeed the simple reflection that a pledgee cannot acquire by pre- 
scription under his possession, and that the possession of the pledgee counts in 
favor of the pledger for that purpose, would seem at once to establish this prin- 
ciple. Savigny, Traité de Possession, 65. 

So that, if all that is wanted to establish our rights is to show a possession ir 
vendee, we are literally within the purview of article 3194. We feel sensible, 
however, that this is mot the true point before the court, but that, in its own 
language, this is a conflict of privileges between creditors, and he whose title to 
a privilege is regular must prevail over the other. If Warneken and Kirchhoff 
have no privilege in the tobacco which belongs to the defendant, they have no 
right to contest our claim. Ifthey have, then our privilege must yield to their’s. 

This is also the manner in which the question is treated by Troplong. In his 
Traité des Priviléges, he says, Nos. 184 bis. 185, that the privilege can only be 
exercised whilst the moveable is in possession of the vendee. So, if the pur- 
chaser had re-sold and delivered the article bought by him, the privilege would 
be atan end. He thensays, *‘How is it with regard to Pledge.” Ina previous 
number (No. 49) he had explained that the vendor’s privilege continued, although 
the property had been delivered by the purchaser to a common carrier, because 
the purchaser’s civil possession still existed although he had lost the corporeal 
detention, or natural possession. He refers back to No. 102, where he had also 


established the same principle, and to article 169, bis., which he says might be- 


construed as an opinion in favor of the vendor. He then goes on to show that 
where there is a pledge, the purchaser has parted with the possession towards 
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one who has an interest in, aud right to, the possession, and that no sufficient pos- 
session remains in the purchaser to entitle the vendor to claim the privilege. But 
he considers the case as a conflict between two privileges, and does not hint at 
the possibility of the strange doctrine asserted in the judgment of the court 
below, that the possession, when the vendor is asserting his privilege, is lost to 
the purchaser by a contract which in law is nota pledge. His reasoning in No. 
169, bis., will be found very satisfactory ; and we will close this brief by praying 
the attention of the court to the whole course of his reasoning in the Nos. 49, 
101, 102, 169, bis., 184 bis., and 185, above quoted. 


L. Hunton and E. A. Bradford, tor intervenors, contended : That they come 
within the clear purview of article 3214 of the code. When they made advances 
upon the tobacco, it was put into their hands for sale in order to reimburse them. 
It was agreed between Galbraith and themselves, that the property should be 
sold for that purpose ; but, for the reason already stated, it was also agreed that 
the sale should be made by another party, who was to receive the commission 
for selling, but that the proceeds of the sale should be paid tothem. It was 
proved by Fisher, who was the person selected by Galbraith to effect the sale, 
that such an arrangement was not unusual nor irregular. 

On what principle, then, of commercial law, or of public policy, can it be held 
that the defendants should, on this account, forfeit their privilege on the property ? 
The object of the law in conceding a privilege to commission merchants for their 
advances, is to facilitate commercial transactions. by enabling the holders of 
property to obtain money upon it in advance of the sale, and thus wait a favor- 
able market. The condition of the privilege is, that the advance shall be made 
upon property placed in the hands of the commission merchant to be sold. The 
only important question is, was the property held merely as collateral security 
for money, or was it to be sold for the re-payment of the advance? If the 
property was to be sold, it cannot be material whether the svle was to be made 
by the defendants or by a third person selected for the purpose, either by Gal- 
braith or themselves. May not a consignor lawfully stipulate with his consignee, 
that he shall be permitted to attend to the sale of his property himself, or to 
select the broker for that purpose? Doessuch a stipulation necessarily involve a 
forfeiture of the privileges of the consignee? Does he thereby lose his charac- 
ter as consignee? 

Had not the defendants in this instance a right, as commission merchants, to 
insist upon the sale of this property? If Galbraith or his agent had neglected 
to sel] it, would they not have been authorised to proceed to a sale of it them- 
selves, at least to an extent sufficient to reimburse them? Would there have 
been any disability on their part to sell, or any necessity for the ‘intervention of 
justice,” as in case of a pledge? Certainly in such an event the defendants might 
legally gma all the rights of a commission merchant over the property. 
Their charatter as commission merchants was not lost or merged in that of 
mere money lenders. By the terms of the contract with Galbraith, they had 
conceded to him the privilege of selling the property himself, or through his 
agent, but they had also stipulated that the property should be sold, and it would 
seem to follow that they were entitled to require asale to be made in the ordi- 
nary course of business, or if their advances were not reimbursed to them, to sell 
it themselves. 

The course of proceeding in this case illustrates the position of the parties, 
and the nature of the control of Warneken and Kirchhoff over the property. As 
the market here proved unfavorable, and no sale could be effected advantageously, 
the samples were delivered up to Warneken and Kirchhoff, and the property was 
shipped by them to a foreign market. But it is insisted, that Warneken and 
Kirchhoff are mere pledgees under a contract, not clothed with the legal forma- 
lities, and therefore conferring no privilege. It would be difficult, however, to 
show that the contract in this case was, in any legal sense, a contract of pledge. 
The tobacco was not placed in the hands of Warneken and Kirchhoff merely as 
security fora debt. It was also a part of the contract that the property should 
be sold for the payment of that debt. Sugh astipulation is altogether at variance 
with the articles of our code in regard to a pledge. Yet such contracts are of 
daily occurrence among commercial men in all countries. But, however fre- 


quent or familiar they may be, if excluded from the benefit of art. 3214, they 


are wholly unrecognised and unprotected by the code. 
This leads us to the important inquiry, whether the provision of the code in 
respect to pledges ought ever to be extended to commercial contracts. In the 
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French Code it is expressly declared that they shall not be so extended. There Ler 
is no similar provision in our code, but it is well known that at the time our G ctuiabtie 
Civil Code was adopted, it was tthe intention of the Legislature to proceed te : 
the enactment of a Commercial Code. That intention was never carried into 
effect; and in the absence of a Commercial Code, it has always been held that 
the general commercial law, the ler mercatoria of the commercial world is in 
force in this State. Kenner v. Wagner, 2 R. R. 120. . 

It will not be denied that it is altogether repugnant to this system to incumber 
commercial transactions with the formalities of the contract of pledge, as 
required by the code. It is true that the system has not been fully recognised 
and uniformly upheld by the courts of this State. In some instances it has 
been marred and impaired by the application of the provisions of the code to 
cases, to which it is believed they were never intended to apply, and where such 
application has produced nothing but mischief and confusion. In cther instances, 
the inconvenience and” evil consequences of such an infringement of the com- 
mercial law, as recognised by all other States, were so obvious and glaring that 
even the positive enactments of the code were made to yield to the “customs of 
merchants.” The result has been that our commercial system, if we may be 
said to have a commercial system, is deformed and incongruous. But in recent 
cases the courts have evidently sought to restore our jurisprudence to a con- 
formity with the Commercial Code of the other States. The present case 
presents another opportunity to decide whether commercial contracts in this 
State shall be decided according to the Commercial Law, which has been so 
often held to be in force, or shall continue subject to the doubts and perplexities 
of conflicting systems of jurisprudence. Under the Commercial Law, it is 
admitted that this case would be free from difficulty ; and even the counsel for 
the plaintiffs concurred with the judge of the court below, in regretting that 
it could not be decided by the Commercial Law. 

If, however, this case must be considered solely under the provisions of the 
code in reference to pledges, still it is believed that the defendants have a suffi- 
cient possession of the property to protect them against the claim of the plain- 
tiffs. It is proved that Galbraith transferred the tobacco into their possession 
on the 7th June, 1849, and that, by the agreement of the parties, it was to 
remain in their possession till sold to reimburse their advance upon it. 

It is admitted by the counsel for the plaintiffs that even an informal pledge 
is binding upon the parties to it. It gives the pledgee no privilege, as against 
third persons, but it gives him the possession of the property, and is conclu- 
sive as to the right of possession between the parties. This possession of the” 
pledgee is adverse to the pledger, and therefore displaces and defeats the privi- 
lege of the vendor. The law has carefully limited the duration of the vendar‘s 
privilege to the continuance of the possession of the vendee. Thefpolicy of thig 
restriction is obvious. 

Under this aspect of the,case, the question js not one of privilege on the part 

of Warneken and Kirchoff, but one of posession. The privilege of the vendor 
is conditional upon the possession of the vendee. If, therefore, the vendee of 
the plaintiffs had lost his possession, they have lost their privilege. If he had 
parted with his possession upon cértain conditions, their privilege, which cannot 
exist independently of his possession, is subject to the same conditions and limi- 
tations. 
. Sach is the doctrine of the French law, from which the provisions of our law 
upon this subject were taken. It is there held that when a creditor has pusses- 
sion of the property of his debtor, and a right, whether derived from the law or 
from the contract between the parties, to retain that possession as against his 
debtor, till his debt is paid; even though he may have no privilege upon the 
property, he can hold it against the privilege of a vendor. Troplong 1, Privi- 
léges et Hypothéques. § 256, 258. 

In this respect it is believed that the position of a vendor, who sequesters 
property in virtue of a claim of privilege, is different from that of a creditor 
levying upon property under an affichment or execution. A sequestration 
confers no privilege, it issues only in virtue of a privilege already existing. 
But the vendor’s privilege cannot exist after the vendee has parted with his 
possession. It gives the vendor no right to follow the property, when the 
vendee could not follow it. Accordingly, although our reports contain frequent 
cases in which an attaching or seizing creditor has prevailed against a creditor 
who held the property of his debtor, merely as collateral security, yet no case 


has been cited, in which a vendor has maintajned his privilege under such cir- 
cumstances, 
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It has been expressly held, however, in the case of Laughlin v. Ganahl, 11 
R. R. 140, that the privilege accorded to the vendor subsists only so long as the 
property sold remains in the possession of the purchaser; that the purchaser, 
in that instance, had lost the control and possession of it; that he could not have 
demanded a surrendeg, of it without reimbursing the sums received, and all 
incidental charges; and therefore the court refused to enforce the vendor's 
privilege upon it. 

In the very recent case of Fetter v. Field, 1st Ann. 80, the court say in refer- 
ence to the claim of a vendor: ‘It will be observed that our inquiry is confined 
to the fact of possession, and the change of possession, according to the usual 
course of business. This is not the case of an attaching crediter, but of a 
vendor who sues to enforce his privilege, and a party relying upon his rights 
growing out of the fact of the purchaser’s having parted with his possession.” 
“This article (3194) provides for the exercise of the privilege only in the case 
of the property sold being in the possession of the purchaser, and appears to 
contemplate the conflicting claims of other creditors as opposed to the rights of 
the vendor, and not those who base their claims on a want of possession in the 
vendee, or an adverse possession. Under a state of facts like this, where any 
rights are acquired in relation to the change of possession, it is our duty to give 
effect to them wherever the usages of commerce are observed, and the transac- 
tion is in other respects regular and unimpeached.” 

It was urged, however, by the counsel of the plaintiffs, in the conclusion of 
his brief, that in the case before the court there was no change of possession 
within the purview of the article No. 3194; that the purchaser’s civil possession 
still existed, although he had lost the corporeal detention, or natural possession.” 
If this argument proved anything it would prove too much, for it would show 
that the vendor’s privilege subsisted, even in case of a formal and valid pledge. 
It is admitted, however, that ‘where there is a pledge, the purchaser has parted 
with the possession towards one who has an interest in, and a right to, the 
possession, and that no sufficient possession remains in the purchaser to entitle 
the vendor to claim the privilege.” Troplong, Traité des Priviléges. § 185. 

But it is said that Troplong ‘‘considers the case as a conflict between the two 
privileges." ‘That author expressly declares, on the contrary, that the right of 
possession, unsupported by any legal privilege, ‘le droit de retention, privilége 
proprement dit,” is sufficient to overcome the vendor’s privilege. Nos. 256, 257, 
258. 

He appears to base his opinion upon the ‘‘fact of possession, and the change 
of possession, according to the usual course of business.” 

The judgment pf the court was pronounced by 

Super, J. On the 5th June, 1849, the plaintiffs sold to Galbraith twenty- 
seven hogsheads of tobacco for $1803 60 cash, and delivered to him the ware- 
hoyse certificates. The nature and effect of such instruments are declared by 
the act of 1846, p. 127, sec. 14: ‘This eertificate shall be transferable by endorse- 
ment or otherwise, which shall be evidence of its delivery. When the legal 
holder of the certificate shall call for the delivery of the tobacco, it shall be the — 
duty of the inspectors to have the hogsheads promptly delivered.” Two days after 
the sale Galbraith transferred the certificates to Warneken and Kirchhoff, mer- 
chants in New Orleans, and obtained from them cash advances. He neglected 
to pay his vendors for the tobacco, although repeatedly called upon, with the 
exception of $200 paid on the 19th June, 1849; and after waiting till the 29th 
June, the plaintiffs sequestered the tobacco at the warehouse. Subsequently, 
on the 18th July, 1849, they caused the certificates to be sequestered in the 
hands of Warneken and Kirchhoff, and cited them to set up any claim to which 
they were entitled against the tobacco. ‘arneken and Kirchhoff, appeared and 
alleged that Galbraith owed them for their advances as commission merchants; 
that when they made the advances upon the credit of the tobacco he put it in their 
hands to be sold; that they had a privilege for their advances, and that the plain- 
tiffs had lost their privilege as vendors. 

The argument on the part of the plaintiffs maintains that Warneken and 
Kirchhoff have no privilege as commission merchants on the tobacco, because it 
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was not placed in their hands for sale by them; and that they have no privilege 
as vendors, because no formal act of pledge, as required by our code, was made; 
that the possession has not, in legal contemplation, so passed out of their vendee 
as to destroy their privilege. Warneken and Kirchhoff maintain the opposite pro- 
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positions, contendmg that they have a privilege under the art. 3214, and that the | 


privilege is gone by the change of possession. 

The facts proved at the trial are, in substance, as follows: when Warneken and 
Kirchhoff made the advances, the tobacco was put into their hands by the transfer 
of the certificates; and it was agreed that the tobacco should be sold, and the 
proceeds applied to the payment of the advances; but it was also agreed that 
Galbraith might attend himself to the sale, or employ some one else to effect it. 

The question is not before us, whether the creditors of Galbraith could have 
reached this property by fieri facias or attachment, so as to defeat the alleged 
preference of Warneken and Kirchhoff. The plaintiffs have attacked the property 
by sequestration in virtue of an alleged privilege as vendors. If, under the facts 
of the case, the vendors’ privilege still existed as against the defendants Warneken 
and Kirchhoff, at the date of the sequestration, the action must be maintained ; 
otherwise the judgment of the district court must be affirmed. 

The privilege of the vendor rests upon the fullowing article of our code: “He 
who has sold to another any moveable property, which is not paid for, has a pre- 
ference on the price of this property over the other creditors of the purchaser, 
whether the sale was made on a credit or without, if the property still remains 
in the possession of-the purchaser.” Art. 3194. 

In the present case the possession has passed from the purchaser into the 
hands of parties, who in good faith have advanced their money upon the credit of 
the goods, of which Galbraith was the ostensible owner. Whether the trans- 
action is covered or not by the article 3214, so as to clothe the debt to Warneken 
and Kirchhoff with a privilege, it is at least clear that Galbraith could not take 
the property out of their hands without first paying them. He has clearly lost 
the present right of possession. Do the plaintiffs, as vendors, stand in a better 
position? We think not. - Under a literal application of the code, it cannot be 
said that the possession remains in the purchaser; and the well settled principle 
that privileges are stricti juris, forbids us to give an enlarged and liberal interpre- 
tation to its language, especially where the equity in favor of the adverse party 
is manifestly stronger than the plaintiffs can assert. For by their incautious 
delivery of possession they enabled Galbraith to appear as the unqualified owner 
of the goods, and so get credit in the market. It is more just that the conse- 
quences of their misplaced confidence should fall upon themselves than upon an 
innocent third person, whom they enabled Galbraith to deceive. 

Judgment affirmed, with costs. 





Austin P. Henning v. Steamer Sr. Hetena and Owuers. 


A privilege follows the object to which it is agjgached, and the creditor may lay hold of that 
object by the proper writ of seizure, in whatever part of the State it may be foun, whether 

» at the owner’s domicil or not. 

In proceedings in rem personal service upon the owner of the thing seized dispenses with 
the usual publications. 

The owners and masters of steamboats when sued in this State may plead their domicil in 
another parish than the one in which the suit is instituted. 
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PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Elmore and King, for the plaintiff, and C. de Choiseul, for intervenors, 


St. Hetexa. contended: The plaintiff brought suit in the Fourth District Court of New 


Orleans against The steamer St. Helena, Captain and Owners, for his services as 
pilot of the said vessé He also caused the vessel to be provisionally seized. 
Ross, one of the owners and the captain, and Drew, who was the other part 
owner, appeared and excepted to the jurisdiction of the court, upon the ground 
of their domicils being one of them in the parish of Carroll, and the other in the 
parish of Franklin, in this State. 

The judge of the lower court upon the trial of this exception dismissed the 
suit, so far as it bore personally upon the defendants, but maintained the suit so 
far as it related to the liability of the vessel. 

The plaintiff and some of the intervenors took judgment by default against 
the vessel, which they subsequently confirmed. From this judgment of con- 
firmation the defendants Ross and Drew have appealed. ‘ 

The plaintiff has joined in the appeal, and prays for a confirmation of the judg- 
ment of the lower court against the vessel, and for a reversal of the judgment 
sustaining the exceptions to the jurisdiction of the court, as to the personal 
liability of the defendants. 

Ist. As to the exceptions of the defendants to the jurisdiction of the court: 
the evidence proved the domicil of Drew, when not engaged in boating, to have 
been in the parish of Carroll. The domicil of the captain, with the same reser- 
vation, was in the parish of Franklin. The vessel was enrolled in New Orleans, 
and traded to this port, navigating the Mississippi and Ouachita rivers. 

On the part of the defendants, it is contended that the suit must be dismissed 
in toto. That the vessel cannot be proceeded against, unless the owners are sued 
at their domicils. 

If this position be correct the remedy against the vessel is entirely destroyed. 
She never touched the parish of Frauklinin any of her voyages. It was impos- 
sible to seize her in that parish, and writs of provisional seizure cannot be sent 
from one parish to another. 

Ifthe doctrine contended for be the law, owners and masters of vessels can 
easily avoid the liability of their vessels by domiciiating themselves in parishes 
where their vessels never go. The doctrine leads to consequences ruinous to 
the commercial interests of the country. 

On the other hand, we contend, the law clearly makes the vessei liable for the 
wages of theseamen. C.C. 3204, 2726. C.P. 289, 290. Burkev. Clark, 11 
L. R. 209. Abbott, on Shipping, 474. 

In the absence of the owners or other representatives, the vessel may be pro- 
ceeded against in rem. C. P. 290, 291. 

The presence of the owner certainly does not take away the right to make 
the vessel liable. This right may be exercised wherever the vessel is found, but 
more especially at her home port, or place of enrollment, which is properly” 
speaking the domicil of the vessel. Any other construction of the law would 
defeat the undeniable right of privileged creditors, to have recourse to the vessel 
for the payment of their claims. When there is a right, it is the duty of the 
courts to afford a remedy. C.C. 21. C.P. 14,15. 

We further contend that the acticn against the owners and captain in personam 
should be maintained. Owners of steamboats running them on their own account 
are commercial partners. Partners in a commercial firm are bound to answer, 
when sued at their place of business, wherever they may reside. C. P. 198, 
165. Hobson v. Whittemore, 13 L. R. 422. Marsh v. Marsh et al., 9 R. R. 
45. Bringerv. Griffin, 2d Ann. 154. Service of citation at the domicil of one 
of the partners is not good, it should be at the store. Abat v. Holmes, 8 N.S. 
147. Partners who run steamboats, if they have any place of business at all, 
certainly the home port may be so considered. Their place of business in fact 
is wherever the boat does business, and they may be properly sued at every 
such place. C. P. 165. 


The judgment by default was prop@tly confirmed in the lower court, and 
should be sustained. 


Wolfe and Singleton, for defendants, contended: The plaintiff instituted the* 


above suit to recover the sum of $371 50, alleged to be due him for services ren- 
dered on said boat. 


T. N. Drew, the sole owner of said boat, and J. R. Ross, the captain, filed 
each a plea to the jurisdiction of the court, on the ground that the former resided 
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in the parish of Carroll, and the lutter in the parish of Franklin, in this State. 
The judge of the lower court sustained both exceptions, and dismissed the suit 
as to the defendants, but maintained his jurisdiction over the boat seized. 

The judge did not err in sustaining the pleas to the jurisdiction of the court. 
The evidence fully sustained him. It is full, clear and uncontradicted. Richard 
v. Kimball, 5 R. R. 142. 

We will now consider the legality of the proceedings after the suit was dis- 
missed as to both the defendants. Had the judge of the lower court any right, 
under the pleadings, to give judgment against the steamer as in an action in Tem, 
after he had dismissed the suit as to the defendants? In order to understand 
the matter fully, we will here insert the petition and affidavit filed by plaintiff 
when he instituted this suit : To the Honorable the Judge of the Fourth District 
Court of New Orleans: The petition of Austin P. Henning, who resides in 
New Orleans, v. The steamer St. Helena, and J. R. Ross and Thomas N. 
Drew, owners of the said steamer, respectfully represent: That the said vessel 
and owners are justly indebted to him for the sum of three hundred and~ 
seventy-one dollars and fifty cents, for his services as pilot on said vessel, as more 
fully appears from the annexed due bill give him by the clerk of the said boat. 
That the said sum is due and unpaid, although amicably demanded. Wherefore 
he prays that the annexed affidavit being considered that the said vessel be pro- 
visionally seized, and that after due proceedings had, that she and her said owners 
be condemned in solido to pay the aforesaid sum and costs, and that he be allowed 
a privilege upon said vessel, and for all other relief, &c., &c. 

(Signed) Exximore and Kine. 

The affidavit is as follows: Austin P. Henning, being duly sworn, states that 
the steamer St. Helena and owners are justly indebted to him for the sum of 
three hundred and seventy-one dollars and fifty cents, for his wages as pilot on said 
steamer. The said vessel is on the eve of leaving the jurisdiction of the court, 
and that he is apprehensive of loosing his claim, should said vessel depart previous 
to his demand being satisfied. 

On an examination of the petition, your honors will perceive that it is an action 
in personam, claiming a lien on the steamer St. Helena. The petition and affi- 
davit possess none of the requisités of anaction in rem. The petition names the 
persons sued, and asks that they be dealt with according to law. 

A party cannot maintain an action in rem unless he has a lien or privilege on 
a thing, either lost or abandoned by the owner, or whose owner is either absent 
or unknown. C. P. 290. Was the steamer St. Helena either lost or aban- 
doned by the owners thereof? Certainly not. The plaintiff states in his affi- 
davit that he fears she will be moved beyond the jurisdiction of the court, and 
therefore asks that she be provisionally seized. Was the owner either absent or 
unknown? There is nothing in the proceedings to bring us to such a conclusion. 
The owner and captain both appeared and claimed the vessel. They were cited, 
as is stated by the plaintiff's counsel in their motion for judgment by default. 

Had the circumstances of the case really justified the plaintiff in proceeding 
in rem, the judgment of the lower court is irregular and illegal, and will not be 
sustained by this court. Among other things, the law requires the creditor pro- 
ceeding in rem to state under oath, that the thing on which he has a privilege 
has been either lost or abandoned by the owner, of whose name he is ignorant, 
or that it belongs to some person unknown to him or absent. ‘The affidavit con- 
tains no such statement, but it does state the name of the owner of the boat, 
that the boat is not abandoned, and that he fears it will be removed trom the 
jurisdiction of the court. 

The law also requires, that the court before which an action in rem has been 
instituted, to order the sheriff, who has seized the thing proceeded against, to 
give public notice to all persons interested to appear within fifteen days, toanswer 
to the petition as presented. No such order was ever made by the judge, and 
no such public notice was ever made by the sheriff. C. P. 292, 293. 

The law further provides, that at the expiration of the fifteen days, if no one 
appear to answer the petition, the plaintiff may require that an advocate be 
appointed to defend the absent owner, &c. In the present suit no advocate was 
appointed until after the appeal was taken by the defendants, when Wm. Hagan 
was appointed, and for what purpose we are unable to divine. We represented 


the defendants throughout the suit, who were present, and claimed the property 
seized. 
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We think the judge did not err in admitting the enrollment. It was made 
under oath, and at a time not suspicious, and corroborated by the testimony of 
all the witnesses examined. 

For the convenience of the court we will here insert our assignment of errors 
apparent on the record. lst. That the exceptions to the jurisdiction of the 
court being sustained, the court could no longer proceed legally in the cause, 
and should have taken no further proceedings therein. 2d That the judgment 
by default taken against the steamer St. Helena, after the suit was dismissed as 
to the defendants, was irregular and illegal. The action was not in rem, and no 
default could be legally taken against the boat. The writ of provisional seizure 
issued in the suit was accessary to the action, and could not control it, or give 
jurisdiction to the court over the thing seized. when the courthad no jurisdiction 
over the persons of the defendants, who were in possession of it. Hollander 
v. Nicholas, 3 R. R. 7. 3d. The judge erred in giving judgment against the 
boat in rem, because there was no such action brought, and the court has no 

~ power to change an action in personam to anaction in rem. 4th Had the action 
been really an action in rem, the judgment rendered therein is clearly erroneous, 
as appears from matters apparent on the record, in the following points: Ist The 
plaintiff does not state under oath, at the foot of his petition or elsewhere, that 
the boat was either lost or abandoned by the owner, of whose name he is igno- 
rant, or that the thing (the boat) belonged to some one unknown or absent. C. 
P. 291. 2d. The public notice required to be given in case of seizure in rem 
was never given. C. P. 292. 3d Noadvocate was appointed to represent the 
boat in an action in rem ; we represented the owners and captain, who were 
present and in possession of the boat, and appeared in court and claimed the 
same. C. P. 294. 

The judgment of the court was pronounced by 

Sime, J. The plaintiff obtained, upon affidavit, an order of provisional 
seizure of the steamer St. Helena. He also asked a judgment with privilege 
against the vessel, and a personal judgment against her owner and captain. His 
claim was for services as pilot of the vessel. The suit was brought in the Fourth 
District Court of New Orleans. A number of creditors. for wages, supplies, 
&c., intervened. They obtained judgments against the steamer with privilege 
for their respective claims. But the district judge, upon exceptions of domicil, 
dismissed the proceedings in personam, upon the ground that the captain and 
owner both resided out of New Orleans, the former in Franklin, and the latter 
in Carroll parish. 

The case is presented here by the appellants upon various assignments of error. 
The plaintiff in an answer to the appeal prays for a personal judgment against 
the captain and owner. 

Our attention will be first directed to the question whether the exception of 
domicil was properly maintained. 

The Code of Practice declares it to be a general rule, in civil matters, that one 
must be sued before the judge having jurisdiction over the place where he has 
his domicil or residence. Art. 162. It then proceeds to enumerate, in articles 
163, 164, certain exceptions to this rule. The present case is not covered by the 
exceptions. There is much plausibility in the argument that the defendants, so 
far as their personal liability is concerned, are entitled to the benefit of the gene- 
ral rule; and the tendency of our jurisprudence has been to protect, with strict- 
ness, the right of the citizen in this particular. See Ricard v. Kimball, 5 R. 
R. 142. 

But in our opinion the question whether the plaintiff shall be permitted to 
enforce his privilege in any other forum than that of the owner’s domicil, stands 
upon a very different footing. The law has expressly given persons employed in 
navigating vessels a privilege upon them. C. C. 3204. The Code of Practice has 
expressly provided a form of remedy for its enforcement. C. P. 285, 289. But 
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if the remedy can only be exercised at the domicil of the owner, the strange HENNING 
consequence would result, that in many cases the remedy would be imprac- greamer 
ticable, and the right useless. A man might employ his vessel in one part St- HELEN. 
of the State, and live in another, which the vessel never visited, and where 

perhaps it would be physically impossible that she should ever come. We know 

of no express provision of our Code of Practice which would compel us to adopt 

a conclusion so unjust and unreasonable; and we therefore feel bound to recog- 

nise such a practice as will carry out the intention of the lawgiver when he - 
conferred the privilege, and make it really useful to the meritorious class of cre- 

ditors to whom it was given. The only way to do this is to consider the privilege 

as following the object upon which it is by law attached, and permit the creditor 

to lay hold of that object for the satisfaction of his claim in whatever part of the 

State he finds it. See Merlin Repert. verbo Action, sec. 3. 

We are aware that this view conflicts with the opinion in Hollander v. Nicholas, 

3 R. R. 7; but we think the ground on which the matter is there put too narrow 
and technical. That was the case of an overseer, who was employed upon a 
plantation in the parish of St. Mary by the defendant, a resident of the parish 
of St. James. It was under the law a part of the agreement between the over- 
seer and his employer that his wages should be guarantied by the crop. The 
defendant, without puying the overseer, was about to remove the crop out of the 
parish of St. Mary. Asa matter of course it was to go, not to the parish of St. 
James, but to a market, New Orleans, or the North. The seizure was quashed, 
and the creditor was ordered to go to St. James. ‘The privilege,” said Garland, 
J., “accorded by law to overseers to secure the payment of their wages is like 
all others, an accessory to the principal obligation, and must follow it. The doc- 
trine contended for would make the principal subservient to the accessory. ‘lhe 
exception is not made by law, and cannot be allowed by us. C. C. art. 3153, 
3184. C. P. 162, 284.” Undoubtedly, the privilege is an accessory to the prin- 
cipal obligation ; but it does not follow that the remedy in remand the remedy 
in personam are inseparable. The mortgage creditor may seize and sell the 
land without resorting to the personal liability. So the pledgee may proceed to 
have the thing pledged judicially sold, without cumulating a prayer for personal 
judgment. And, in the absence of any prohibition in the Code of Practice, we 
see nothing unreasonable in disconnecting the enforcement of the privilege from 
the personal pursuit, when it is impossible to pursue both together. Where @ 
there is a right there shoukl be a remedy; it would be a mockery to acknow- 
ledge the right, and yet send a creditor to another forum, where the enforcement 
of the right would be impracticable. 

The article 290 does not cover the present case. It is provided for in article 
289. 

Even if newspaper publications are necessary in a case of this kind—upon 
which point we express no opinion—the necessity, so far as the defendants are 
concerned, was obviated by personal notice of the proceedings. 

The judgment of the district court is therefore affirmed, with costs. 





GarpDNER, Sacer & Co. v. O’ConNELL and GouLp. 


The affidavit stands as prima facie evidence to sustain an arrest, but this may be over 
thrown by proper evidence. 
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Where the intentions of a party are sought to be established, as upon a question of residence, 
he may show what were his inteations by introducing in evidence his own acts and decla- 
tions made at a time not suspicious. 

A debtor under arrest has a right to have the propriety of the arrest speedily determined, 
and upon a rule. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Roselius and B. B. Lee, for plaintiff. Hunton and Bradford, for de- 
fendant. The judgment of the court was pronounced by 

Sripexz, J. Govid was arrested on the 4th February, 1850. He had 
been twice arrested in previous suits by the same creditors, and the arrests 
had been set aside. Upon arvie to show cause why the order should not be 
quashed, the district judge, as on the previous occasions, decided in favor of the 
defendant ; and the plaintiffs have appealed. 

The evidence at the trial of the rule was to the following effect: Gould 
had been a merchant in Liverpool, in Great Britain, in partnership with O’ Con- 
nell. In 1849, the partnership was dissolved, having been unsuccessful in its 
affairs. He arrived here some time in December last, having previously written 
from Liverpool to a friend here, announcing his intention of coming to New 
Orleans in the hope of finding employment. Soon after his arrival, he presented 
a letter of introduction to the British consul, and stated that his object was 
to obtain employment in some mercantile house, and to remain in New Orleans. 
Similar statements were made to other acquaintances resident here, accompanied 
with the expression of his satisfaction with the place, and desire to remain here 
permanently. He also made enquiries as to the proper steps to be taken to 
obtain naturalisation. He appears to have been engaged in looking for employ- 
ment down to the time of his arrest. The plaintiffs, according to the showing 
of their affidavit, are creditors of O’ Connell and Gould, and are domiciled in 
New Orleans. No evidence was adduced on their part, they resting their 
case on the affidavit made by one of the plaintiffs, which is in the usual form, 
declaring that ‘ he verily believes that defendant, Gould, is about to depart from 
the State permanently, without leaving in it sufficient property to satisfy the 
demand,” &c. 

The 212th article of the Code of Praciice, as amended by the statute of 28th 
March, 1840, declares that any creditor whose debtor is about to leave the State 
permanently, without leaving in it sufficient property to satisfy the judgment 
which he expects to obtain in the suit he intends to bring against him, may 
have the person of such debtor arrested, and confined, &c. To obtain the arrest, 
he must swear that he verily believes that the defendant is about to depart 
from the State permanently, &c. Although it is sufficient to obtain the order 
of arrest, that the creditor should swear that he verily believes that his debtor 
is about to depart from the State permanently, yet, it is obvious, that the main- 
tenance of the arrest does not depend upon the mere belief of the creditor at 
the time of taking the oath, however sincere. It depends upon the question, 
whether the defendant was about to depart from the State permanently ; for 
that is the case in which the right of arrest is accorded. The view, therefore, 
of the district judge was substantially correct. The creditor is permitted to 
obtain the arrest on swearing that he verily believes that the defendant is about 
so to depart, and the affidavit stands as primd facie evidence to sustain the 
arrest; but upon arule to show cause, the enquiry is, was the debtor, at the 
date of the order, about to leave the State permanently? If the debtor can 
everthrow the primd facie showing by proper evidence, then no matter how 
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sincere was the creditor’s belief, the order should be quashed, and the de- 
fendant restored to his liberty. 

As to the right to take a rule to show cause, there is no question. It is every 
day’s practice, and nothing can be more obvious than the justice of speedily 
determining whether the creditor’s belief is consistent. with the true state of 
the case. 

Now, the question whether Gould was about to depart from the State of 
Louisiana permanently, is a question of intention. He was at the time in the 
State. Did he intend to leave it? The district judge could not look into the 
breast of the debtor ; he could only ascertain whether such an intention existed 
by the aid of outward facts and circumstances, Was it admissible for Gould 
to show his own acts and declarations anterior to the arrest, under circum- 
stances not suspicious, and while he was ignorant that an arrest was contem- 
plated? This is, in reality, the only question in this case which admits of 
serious discussion ; and it is one which we should dispose of without discus- 
sion, were it not for the deference we entertain for the opinions of the learned 
judge who delivered the decision in Robitailles case, 4 L. R. 226. All con- 
siderations of evidence must be pursued with reference to the subject matter to 
which it is to be applied ; and to weigh the competency or sufficiency of evidence 
in any given case, it is requisite to discern, with accuracy, the nature of the 
proposition which it is offered to establish. Evans’s Pothier, Appendix No. 16, 
sec. 11, p. 216. 

If, in order to ascertain the intentions of a party, we are not permitted to 
look at his conduct, to what other source of information can we resort with 
safety? Are we to say that extraneous facts and circumstances are to give us 
the sole key to his thoughts and intentions? In some cases they might assist 
us. In others they would be utterly useless in the search for truth. Now, it 
is quite true, as a general rule, that a man is not permitted to make evidence for 
himself. But the principle of this rule is not violated in that large class of 
exceptions where the act or declaration of the party was not done or made for 
the purpose of being afterwards used as evidence, and where better or higher 
evidence, pertinent to the subject of enquiry, is not to be attained in the ordinary 
course of the affairs of men. Where, for example, a court is investigating a 
question of domicil, what is more common than to hear testimony as to the 
circumstances surrounding an individual when he came to a certain place, what 
he said respecting his intentions to reside, and what he did when he came 
there and afterwards ? 

In Thorndike v. City of Boston, 1 Metcalf, 242, the action involved the ques- 
tion, whether the plaintiff, who had left the country with his family, was liablo 
afterwards to be taxed as an inhubitant of the place of his former residence. 
A letter from him to his agent at that place, expressing his intention to reside 


abroad permanently was held admissible in evidence, it being written before ~ 


he knew that a tax had been assessed upon him, though written after the assess- 
ment. It was written, says Chief Justice Shaw, before any controversy, and 
before he had any interest to make evidence for himself on the subject. So 
in 3 Metcalf. 201, Kilburn, Tax Collector for the Town of Groton v. Bennett, to 
recover a tax assessed upon defendant for the year 1839, the principal question 
submitted to the appellate court was, whether the evidence offered by the 
defendant at the trial was rightly rejected. To establish the fact that the 
defendant was not an inhabitant of Groton on the Ist May, 1839, he proved 
that on the 27th April of that year, he went to Tyngsborough, to the house 
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Guanese of his brother, where he remained some days after the 1st May ; and for the 
O’Coxvett. purpose of showing with what intent he removed to Tyngsborough, he offered 
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to prove that about three weeks before his removal he told a person, in whose 
house he resided, that he should leave Groton before the lst of May, and move 
with his family to Tyngsborough, to reside with his brother, and make his house 
a home until he went to Illinois. The court below held that, this being the 
mere declaration of the defendant, was not competent evidence in his favor. 
and it was rejected. Shaw, Chief Justice, observed, the general rule undoubt- 
edly is, that a party cannot give in evidence his own declarations in his favour, 
unless they accompany some act, and are a part of the res gesta. But, it 
appears to us, that the declarations offered to be proved are within the qualifi- 
cation of the rule. They were made in the ordinary coursé of business, and 
in relution to the defendant’s removal; and they were made to the owner of 
the house in which he was at the time residing. This giving notice of his 
intended removal, is to be considered an act, which he might prove in any case 
in which it became material ; and if so, all that he said explanatory of his inten- 
tion in relation to his removal, seems to us to be admissible in evidence. 

When important questions of property have turned upon the questions of 
the intention existing in the mind of a party, for example, whether a married 
woman’s property was paraphernal, testimony has been repeatedly received, to 
show what the party said and did at a former time, and third persons have been 
subsequently concluded by such acts and declarations. See Routh’s case, 9th 
R. R.. 226. Hayden v. Nutt, 4th Ann., Martin v. Ford. 

In Robetaille’s case, the court made no objection to evidence of what he did 
when he came to the State. His acts were considered in investigating the 
question of his intentions. But why exclude his declarations? Both emanated 
from him. His declaration to a friend in Natchez before he came to New 
Orleans, that he intended to remove to New Orleans, and do business there, was, 
in the language of Mr. Greenleaf, “a verbal act,” indicating a present purpose 
and intention, and the motive of his conduct. So here, the declaration of 
Gould that he intended to make his future home in New Orleans is as much 
an act by him as his crossing the ocean to come to New Orleans, his taking 
lodgings here, his presenting his letters of recommendation, his applying to various 
mercantile houses for employment. Some acts, using the term in its stricter 
sense, may be more weighty and convincing than declarations ; but to say that 
the latter are unavailing, when made at a time not suspicious, and harmonising 
with other contemporaneous conduct, seems to us inconsistent with the autho- 
rities in the books and with sound principles of the law of evidence. See 
Greenleaf on Evidence, § 108. 

What then was the intention of Gould at the time when his creditor arrested 
him? The reasonable answer is, his purpose was to remain in New Orleans 
if he could get a livelihood here, For that purpose he left his native country ; 
and in that purpose he still continued after his arrival, and down to the time of 
his arrest, when he was interrupted in his pursuit of it, by incarceration. The 
district judge very pithily said, ‘I ask what brought this man from England 
to the very domicil of Lis ereditor? The answer I am called on to make is, 
he came here to run away from him. The state of the case has made a dif- 
ferent impression upon my mind. I see his ability to do it, but I cannot see the 
intention.” 

It was said at bar, the defendant came here to seek employment, he has not 
succeeded yet, and if he does not succeed, he must go elsewhere to earn his 
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bread. This may be. But the chance that, upon the happening of acontin- Ganpxer 
gency yet unascertained, the defendant may leave the State permanently, does Pan ee 
not authorise us to infer the existence of a present purpose to do so. 

The judgment of the district court is therefore affirmed, with costs. 





Tuomas M. Rankin v. Notan Stewart et al.* 


Where the defendant purchased a plantation at sheriff’#sale, and suffered the original 
owner to remain on it and cultivate it for his own benefit, from motives of friendship, he 
will not be liable for a lot of mules purchased by the tenant to cultivate the plantation, 
the latter having made the purchase not as agent but on his own credit. 


PPEAL from the District Court of West Baton Rouge, Burke, J. 


C. Ratliff, for plaintiff, contended: It is, in the opinion of counsel, a well 
settled principle of Jaw, that agency can be created by implication as well as by 
express authority. See Story on Agency, p. 51, marginal p. 47 and 56. Cain 
Was permitted to act as the general and unqualified agent of Stewart for that 
plantation, te buy and to sell, whereby Slewart became bound by the acts of his 
agent. See Story on Ageucy, marginal p. 126, 133 and 165. 

The appellants’ counsel has not as yet favored us with his brief, therefore we 
are precluded from answering any points he may make in the case, except orally, 
yet wecanmot believe it necessary. The idea of permitting a man to possess your 
estate and act as the ostensible owner; to buy and sell for the estate; to manage 
it as his own, and to give credit and confidence by virtue of his apparent wealth, 
and to purchase horses, mules, or working cattle for the use and benefit of the 
plantation, and refuse or neglect to pay for them, and the real owner reap the 
benefits of the purchase if it turns out to his advantage, and if not, to send the 
creditor to seek his remedy against the agent, is too preposterous to admit of 
argument. In this case, Cain has gone to California, Stewart is in possession 
of the plantation and negroes, and these very mules; for the testimony of Oats 
proves they were on the plantation and defendant has failed to show they were 
ever removed or disposed of by Cuin atter they were placed on this plantation. 
That equitable maxim of the common law is applicable in this case, which says, 
when one of two innocent persons must suffer by the misconduct of a third per- 
son, that party shall suffer who by his own acts and conduct has enabled such 
a third person, by giving him credit, to practice a fraud or imposition upon the 
other party. Story on Agency, 56. But we contend, and we are borne out 
by the testimony, that Stewart cannot be the sufferer; he has got plaintiff’s 
mules on his plantation; Cain has gone to California. Then it is nothing but right 
and just that he should pay for them; if not, there can be but one innocent suf- 
ferer in this case, and that is the plaintiff. 

The defendant relied in the lower court mainly upon the decision in the case 
of Nugent v. Hickey, 24 Ann. 348. We cannot see the analogy hetween that case 
and this. In that case, the factor for the plantation made sundry advances in the 
way of supplies for the plantation, and received the proceeds of the crops and 
sold them on commission, which proceeds far exceeded the advances made ; but 
the factor permitted the agent of Hickey to apply the proceeds to the payment of 
his individual debt, and then sought to make Hickey liable for those supplies, 
which the court very properly said he could not do. 


George S. Lacey, for defendant, contended: This is an action brought upon a 
certain draft drawn by D. P. Cain upon Messrs. Payne and Harrison. The 
pleadings and facts are almost identical with those in Locke v. the same 
defendant, and, in argument, we submit the same positions as are’ urged 
in the brief filed by us in that suit. We also submit to your honors, that 
should you come to the conclusion that there has been an agency established, 
and that this agency authorised the said Cain to buy and sell, and that he could 
well give a draft binding upon Colonel Stewart, in payment of articles or property 





* This case, by oversight, was omitted in the cases reported for February, 1850. 
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purchased, even then judgment cannot be rendered against respondent upon the 
draft sued upon, because he was not notified of the protest; nor is there any 
legal excuse shown why protest should not have been madeand due notice given. 

f Colonel Siewart can be considered a party to the draft, he was entitled not 
only to have the same presented for payment to the drawers, but protest for non- 
payment made, and due notice of such protest given to him. If Cain ever was 
notified of the protest, such notice cannot be considered as conveyed to Colonel 
Stewart, nor is there any legal excuse shown why protest was not regularly made 
and notice given. It is true, that Dempsey P. Cain had no funds in the hands of 
Payne and Harrison, but there is no evidence proving that Stewart was without 
funds. If he is the person responsible upon the draft, the draft must be con- 
sidered as his, and he, not Cain, is the person who should have been shown 
without funds. If every other circumstance was calculated to attach liability to 
Colonel Stewart, he is amply protected by the want of protest, &c. 


The judgment of the court (King. J. being absent,) was pronounced by 

Rost, J. The plaintiff claims from the defendant the price of a lot of mules 
alleged to have been sold to D. P. Cain, his agent, for the use of one of his 
plantations. 

The defendant filed a general denial, and specially denied the agency of Cain ; 
he further averred that he never had any dealings with the plaintiff, and if the 
mules were sold to Cain, they were sold exclusively upon his credit, and he was 
alone liable. There was judgment in favor of the plaintiff, and the defendant 
appealed. 

It appears that Cain being very much in debt, his plantation and negroes were 
sold under execution and purchased by the defendant, who, from motives of 
friendship, suffered him to remain in possession of them; to work them as his 
own, and to dispose of the crops. When he purchased the mules from the plain- 
tiff he gave a draft in his own name upon Messrs. Payne and Harrison, his fac- 
tors in New Orleans, which was not accepted. One of the members of that 
firm states that the proceeds of the crops of Cain for the years 1647 and 1848 
were placed to his credit. and that he did not know that Stewart was the owner 
of the plantation. 

We infer from the evidence, and the fact does not appear to be denied by the 
plaintiff’s counsel, that the agreement between the defendant and Cain, under 
which the latter enjoyed the plantation as owner, was publicly known and sus- 
ceptible of proof. Cain was not, therefore, the agent of Stewart; his relation to 
him was that of a tenant; he did not pretend to act as agent in this case, and the 
credit was given exclusively to him; under the rule laid down in the case of 
Nugent v. Hickey, 2d Ann. 248, the judgment should have been in favor of the 
defendant. 

It is therefore ordered and decreed, that the judgment in this case be reversed, 
and that there be judgment in favor of the defendant Nolan Stewart, with costs 
in both courts. 





Succession or Jonn NicHo.tson. 


Where the testamentary executor was absent and his address unknown at the opening of 
the succession, it was the duty of the court to appoint a dative testamentary executor. 
And where such dative testamentary executor has fully administered, and delivered seizin 
of the property to the heirs, and has been discharged, the court will not order a new admin- 
istration upon the appearance and demand of the testamentary executor. 
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PPEAL from the Fifth District Court of New Orleans, Buchanan, J. SUCCESSION oF 
Cohen, Labatt and Grymes, for the testamentary executor, who was appel- Mocustcen. 
lant. -Micou, Ogden and Peirce, for dative testamentary executor and appellee. 

The judgment of the court was propounced by 

Rost, J. The late John Nicholson appointed his brother James his executor, 
and gave him the seizin of his estate. Atthe death of the testator, James Nicholson 
had removed from this State and resided in Pennsylvania. On the allegation of 
this fact, and the representation to the court that the affairs of the succession 
required immediate attention, Wm. T’. Hepp was appointed dative testamentary 
executor, and proceeded to execute the will. Pending his administration, 
James Nicholson came from Pennsylvania, and took a rule upon him to show 
cause why his appointment should not be vacated, on the ground that he had 
never refused the executorship, but, on the contrary, had always signified his 
intention to accept it. The rule was discharged on the exception of the defen- 
dant, that the demand of the plaiutiff could not be entertained in this form of 
action. 

The plaintiff then presented a petition praying for the removal of Wm. 7’. 
Hepp. To this petition the defendant excepted, s'leging that there were no 
legacies contained in the will; that the heirs were all precent and of age, and 
had the right to take the seizin of the succession at any time. He prayed that 
they be made parties to the action. 

Before any further proceedings were had, the executor rendered to the heirs 
a final account of his administration, which they approved. They gave hima 
full discharge by notarial act, ead took from him the seizin and actual possession 
of the effects of the succession. He presented a petition to the court stating 
those facts, praying for the homologation of the account thus accepted by the 
heirs, and for his final discharge from all further liabiliry as executor. Two 
oppositions were made to the homologation by persons pretending to have claims 
against the succession. Those oppositions were overruled, and a decree made 
in conformity with the prayer of the petition. James Nicholson has appealed 
from this decree, andalso from the order appointing Wm. T'. Hepp dative testa- 
mentary executor. 

We are of opinion, that the appointment of Hepp was justified by the facts 
of the case. The appellant alleges in the petition filed by him to set aside that 
appointment, that in consequence of his address not being known in New 
Orleans, no information was received by him of the death of his brother, and of 
his appointment as executor till after the appointment of Wm. T.. Hepp had 
been made. If noone knew where to find him when the successiop was opened, 
it became the duty of the court to supply his place; and if the person thus 
appointed has fully administered, and has been discharged, the appellant’s occu- 
pation is gone, and we cannot order a new administration to gratify him. Suc- 
cession of G. Dupuy, 4th Ann. 570. 

After the final discharge of the acting executor, it is of very little consequence 
that the bond he gave was not for quite as large a sum as it should have been; 
and, under all circumstances, as the heirs were satisfied with the security, and 
accepted it, the appellant would have no right to complain. 

The judgment is therefore affirmed, with costs. 
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J. R. Marsuatt v. Granp Guir Rariroap anp BankinG Co. 


When the appeal bond is not sufficient in amount to authorise a suspensive appeal, but is 
good for a devolutive appeal, the appeal will not be dismissed, but the plaintiff may take 
out execution if the bond be not sufficient in amount to stay it. 

Where the debtor of a corporation is garnisheed apon a debt which was payable in the 
notes or obligations of the corporation, he cannot be condemned to pay the amount of the 
debt in current funds. The judgment should be that he pay in the notes or obligations 
of the corporation, within a certain specified time, or that he shall, in default, pay a 
certain sum of money. ; 


PPEAL from the District Court of Tiensas, Selby, J. Appeal by Thos. 


M. and E. D. Newell, garnishees. J. J. Amonett, for plaintiff, contended : 
The garnishees failed to pay or deposit in court the amount of their liability to 
the defendant, as contained in their answers, and decreed against them, by 
reason whereof, the plaintiff was unable to execute his judgment by corporeal 
seizure, &c. The plaintiff took a rule against the garnishees to show cause 
why they should not comply with the judgment of the court, and in default thereof, 
that the rule should be rendered absolute, and that the plaintiff recover of them 
the amount of his judgment, with interest, at eight per cent, &c. See Miss. 
Law. They failed to comply with the rule and order, and judgment was ren- 
dered accordingly. 

When the plaintiff once obtains judgment against the defendant, all that is 

uired is to obtain an order on the garnishees to pay over the funds of the 
dete ndant in their hands. 18 L. R. 405. The notes of the bank not having 
been deposited in court, the judgment against the garnishee was properly ren- 
dered. 5 R. R. 333. The appellants have not complied with the order of 
appeal, in giving bond for the amount required by law. The appeal therefore 
should be dismissed ; if not, the judgment should be affirmed, with costs. 

Benjamin and Micou, for garnishees, contended: The entire proceedings 
are so irregular and anomalous, as regards the garnishees, that it is difficult to 
apprehend in what single step taken hy plaintiff they can be supported. The 
errors are apparent on the face of the record ; but, in addition to these irregu- 
larities, the proceedings are indefensible on the merits. Let us first examine 
the questions of practice: 1st. It is alleged in plaintiff's rule, and shown by 
the act of mortgage, that the debt attached or attempted to be attached, was 
one evidenced by promissory notes. On the execution, the same debt was 
sold to plaintiffs. But, both the attachment and execution are totally irregular, 
because the notes have never been taken into possession by the sheriff. The 
notes are still in possession of the Grand Gulf Bank, and no valid seizure of 
them has yet been made. Flukerv. Ballard, 2 Ann. 338. Simpson v. Allain, 
7 Rob. 504. ,Gobeau v. Carrollton Company, 6 R. R. 348. 

2d. If the seizure and execution were valid and legal, then the plaintiff, by 
virtue of his purchase under them, became owner of the debt due by the gar- 
nishees to the bank. The proceedings against the garnishees as such were 
thereby atan end. They were out of court. If, after having bought the debt 
due by the garnishees, plaintiff desired to collect it, he could only do so by 
suing them. ‘They could not be brought into court by a rule, and the attempt 
to proceed against them in that form is totally irregular. 

The whole of the evidence taken on the trial of the rule is in the record. 
The rule was taken to sho use why garnishees should not pay $5400, and 
interest, for failing to de notes and obligations of the Grand Gulf Bank to 
the amount of $13,608 41. This rule was made absolute, without a particle of 
testimony as to the value of the Grand Gulf Bank obligation. In no point of 
view can this judgment be sustained. If the obligation of the garnishees was 
to deliver a certain amount of obligations of the bank, the creditor can obtain 


“the specific performance of this contract, or money damages for the breach of it. 


As money damages were claimed in this case, and no proof of damages was 
made, plaintiff should have been non-suited. Roberts v. Stark, 3d Ann. 73. 
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If the obligation be considered an alternative one, or to pay a certain amount in 
Grand Gulf notes, or in cash, then the judgment should have been in the form 
settled iu the case just quoted. 


The judgment of the court was pronounced by 

Eustis, C. J. Thomas M. and E. D. Newel] have taken an appeal from a 
judgment rendered against them in the Court of the Tenth District sitting in 
the parish of Tensas. Gordon, against whom judgment was also rendered, 
filed his petition of appeal, but has given no bond; the judgment against him is 
consequently final. There is a motion to dismiss the appeal made by the counsel 
for the appellee, on the ground that the appeal bond is not for a sum sufficient 
to operate a stay of execution. The bond being for a sufficient sum to cover 
all reasonable costs, the appeal stands with the right of the plaintiff to take his 
execution, in the event of the bond being insufficient in amount to stay it. 
Ralph v. Hoggatt, 2d Ann. 462. Lewis, Executor, v. Splane, 2d Ann. 755. 
The motion to dismiss therefore fails. 

It appears, that on the 2]st June, 1844, in the late Court of the Seventh 
District sitting in the parish of Tensas, the plaintiffs having recovered judgment 
against the defendant in this suit, the Grand Gulf Railroad and Banking 
Company, took a judgment against the appellants, who were garnishees. By 
this judgment, a privilege on certain debts due the defendants by the garnishees 
was decreed, which were ordered to be sold, to satisfy the judgment against 
the defendant ; it then went on to decree the garnishees to be indebted to the 
defendants in certain sums payable in notes or obligations of the banking com- 
pany, and that the notes by which the debt to the bank was creafed be held 
subject to execution, oy other order of the court. 

On the 20th of March, 1849, the district court sitting in the parish of Tensas, 
rendered the judgment from which the present appeal is taken. By this 
judgment the plaintiff recovers from the appellants and their co-garnishee 
Gordon “in solido, and in current funds,” the sum of $5400, with interest 
at eight per cent, from May, 1838, and costs; he was subrogated to the rights of 
the banking company in a certain mortgage, by which the notes of the appel- 
lants were secured, and the property mortgaged was ordered to be sold to satisfy 
the plaintiff's debt. This judgment was rendered against the appellants on an 
order of court nisi, that they pay or deposit in court the amount of their in- 
debtedness to the banking company, or in default thereof, that the plaintiff recover 
from them the amount of his debt, with privilege on the property attached. 
We know of no warrant of law for a judgment by which a plaintiff is decreed 
to recover in current funds a debt; the formula is entirely without precedent, 
and inadmissible. 

The proceedings of the plaintiff are under the original garnishment, and must 
be conducted according to the laws regulating attachments. The article 265 of 
the Code of Practice provides for the remedy of the attaching creditor against 
property attached, and the power of courts over garnishees, withholding 
attached property, is certainly adequate to the full enforcement of the creditor’s 
right. The plaintiff has his judgment of June, 1844. The garnishees have 
the right to require his proceedings in garnishm@$t to be regular, and in con- 
formity with law. , 

It is therefore decreed, that the judgment of the court below be reversed, as 
to the said appellants Thomas M.and E. D. Newell ; and it is further decreed, 
that unless within thirty days after the present decree becomes final in this 
court, the said appellants, or either of them, shall produce and file in the court 
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below notes or obligations of the said Grand Gulf Railroad and Banking Com- 
pany, to an amount equal to the sums following, to wit, the sum of $10,538 41, 
and the further sum of $3070 with interest on said last named sum at the 
rate of eight per centum per annum, from the 8th day of June, 1838, until 
paid and costs of this suit, the said plaintiff have leave forthwith, after the expi- 
ration of said delay, to issue execution against the said Thomas M. and E. D. 
Newell in solido, for the sum of $5400, with interest at the said rate of eight 
per centum per annum, from the 8th June, 1838, until paid, and costs of this 
suit in the court below; the said principal sum, interest, and costs, to be made 
and collected in lawful money of the United States; and it is further decreed, 
that the plaintiff pay the costs of this appeal. 





Municipatitry NumBer One v. Apam Youne et al. 


The act of 3d of April, 1832, for the opening of streets, authorised the expropriation of pro- 
perty for that purpose under certain circumstances, but in order to do so the power to carry 
out the guaranties and requisitions of the law must be complete in the corporation seeking 
to enforce the right. 


By the act of 8th of March, 1836, for the division of the city of New Orleans, the centre of 
Esplanade street was made the boundary between the First and Third Municipalities. 
The First Manicipality has not the right alone to expropriate private property for the open- 
ing of Esplanade street. 


PPEAL from the First District Court of New Orleans, McHenry, J. 
Preauz, for the plaintiff. Collins, Blache, Lockett and Goold, for defen- 
dants and’ nents. The judgment of the court was pronounced by 

Eustis, J. This is an appeal from a decree of the Court of the First 
District “ ew Orleans, dismissing their oppositions to a tableau of assessment 
and estimate made by the commissioners appointed for the opening of Esplanade 
street, under the act of 1832, entitled an act regulating the opening, laying out, 
and improving streets, &c. Acts of 1832, p. 132. 

This act conferred the power on the old corporation of New Orleans, under 
eertain judicial proceedings, to appropriate land for the public use for the pur- 
pose of laying out and opening streets, squares, and public places. On the divi- 
sion of the city in 1836, the middle of Esplanade street was established as the 
dividing line between the First and Third Municipalities ; so that the jurisdiction 
of the First Municipality does not extend beyond that line. 

It is plain, that the act of 1832 can only be carried into effect by a corporation 
whose jurisdiction extends to both sides of the street to be opened, and which 
has the power to receive the abandonment of any lot not exceeding four acres, 
part of which may be taken for the public use. The right to abandon such whole 
lots is guaranteed to the owner by the 5th section. The power to assess the 
property, or to receive the abandonment of lots situate on the eastern side of the 
street it is not pretended the First Municipality possesses. It is impossible to 
proceed under this act, unleas the power to carry out its guaranties and requisi- 
tions is complete in the corporation seeking to appropriate private property to 
public use. Whether the union of the two municipalities in proceedings for the 
opening of this street could be maintained, is a question not before us. 

The judgment of the district court is therefore reversed; and it is further 
ordered, that the proceedings against the property of the opponents and appel- 
lants be dismissed, with costs in both courts. 
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Prerre Boutat v. Municrpatiry NumBer ONE. 


Where, under the act of 3d of April, 1832, for the opening of streets, &c., the owner aban- 
dons a lot and claims the assesed value, and the proceedings are afterwards homologated, 
the property belongs to the corporation, which has a right to take possession of it, and the 
former owner is a judgment creditor for the value assessed. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Budd, Castera and Barthe, for plaintiffs. Preaux, for defendant. The 

judgment of the court was pronounced by 

Eustis, C. J. The plaintiff is the owner of a lot fronting on the Carondelet 
walk. In the judicial proceedings instituted by the municipality for the opening 
of the said walk, a portion of the petitioner’s lot being necessary thereto, the 
whole of the petitioner’s lot was appraised at the sum of fourteen hundred dol- 
lars, under the act of 1832, for the opening of streets in New Orleans. Under the 
5th section of said act, the said plaintiff abandoned his lot to the municipality. 
The tableau of assessment was afterwards homologated, and the judicial pro- 
ceedings closed. In those proceedings, the plaintiff prayed for judgment against 
the municipality in conformity with the law ; and although the tableau has not 
been brought up before us, we presume that the proceedings were in conformity 
to the statute. Under this section of the act, by virtue of these proceedings 
the lot became the property of the corporation, which was thereby put in the 
place of the owner, who becomes the judgment creditor of the corporation. 

The corporation had a right to take possession of the lot, which the petitioner 
had thus transferred ; and as it is the act complained of by the petitioner in this 
suit, he has no action against the corporation on that account. 

The other parties made defendant in this suit not having appealed, no change 
can be made in the judgment against them. 

It is therefore decreed, that the judgment of the district court against the 
appellant, Municipality Number One, be annulled and reversed; the plaintiff’s 
petition, as to the appellant, being dismissed, with costs in both courts. 





CanaL Bank v. Henny Horianp et al. 


Where the charter of a company directs the mode in which stock in it shall be taken, and 
stock is issued by the company in contravention of the regulations imposed by the charter 
to a purchaser who executed his note therefor, when sued on the note he cannot set ap 
as a defence the violation of the charter in the sale to him. If other stockholders do not 
complain of the sale to him he cannot set up his own wrong in his defence. 


PPEAL from the Fourth District Court of Néw Orleans. Strawbridge, J. 
E. A. Bradford, for plaintiff. J. Gedge, fordefendant. Miles Taylor, for 
Mexican Gulf Railroad Company. E. L. Goold, for warrantor. The judgment 
of the court was pronounced by 
Rost, J. The defendant, Holland, subscribed a note for the sum of $5000 
payable twelve months after date to the order of the comptroller of the Mexican 
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om. Basx. Gulf Railway Company, for value received in stock. That note was discounted 
Hottaxp. y the plaintiffs in the usual course of business. It was protested for non-pay- 





ment at maturity, and notice of the protest was given to the company. ‘The 
object of this suit is to recover the amount of the note from the drawer and 
endorsers, 

The railway eompany made no defence. Holland admitted his signature 
to the note, but averred that it was null and void, on the following grounds: Ist. 
That the note was obtained by fraud and false representation, without any con- 
sideration. 2d. That the railway company proposed through their agent or 
broker that he should take shares, representing that the railroad should be carried 
to a point at least twenty miles beyond its then terminus, and that the stock 
should be a stock paying eight per cent. 3d, That it was agreed that he should 
make his note for the amount of stock he should take; that it was to be paid in 
twelve months, and should be renewable for six and twelve months longer; and 
that it should then be null and the agreement cancelled if these promises and 
conditions were not fulfilled and performed. 4th. That Conrey, the president 
of the company, and Gordon, one of the directors, combined to procure the note 
for their own use and benefit. 

The defendant prayed that the railway company, Peter Conrey, and the 
Executors of Alex. Gordon, who had died before that time, might be cited and 
made parties to the suit; and should judgment be rendered against him, that 
the same judgment might be rendered in his favor, and in solidum against these 
parties, reserving all his rights for damages against them. 

Peter Conrey and the Executors of Gordon filed general denials; the rail- 
way company also filed a general denial, and further answered that it is true 
they agreed that the note suedon should at maturity be renewed, one half 
for six months and the other half for twelve months, if the defendant desired it. 
But that he never notified them of his desire to renew on the terms agreed upon, 
nor did he tender the notes he was to give in renewal. 

The judgment of the district court was in favor of the plaintiffs, against each 
of the defendants for the amount claimed, and in favor of the Mexican Gulf 
Railway Company, Peler Conrey, and the Executors of Gordon, on the call in 
warranty, reserving all claims and rights of the defendant Holland for damages 
against all or any of them. Holland has appealed. 

We concur fully in the opinion of the district judge, that there is nothing in 
the record to show that the plaintiffs are not the bond fide holders of the note 
sued on, and that the negotiability of a note is not affected by the fact that it 
shows on its face the nature of the consideration for which it was given, provided 
that consideration be lawful. 

The defendant’s counsel urges that the consideration stated in this note is 
unlawful, on the following grounds: 1st. That the charter of the railway com- 
pany is a public law, of which the plaintiff cannot plead ignorance. 2d. That 
the 9th section of that act says, that the books of subscription for stock shall 
remain open during twenty days, and that this delay having expired when the 
stock in controversy was sold to the defendant, the sale was illegal and void. 
3d. That the 4th section of the same act provides that two dollars per share 
shall be paid at the time of subscribing, and the remainder at such times as the 
president and directors shall appoint ; provided that no more than ten dollars @ 
share shall be called in at any one time ; and provided also that thirty days notice 
in two newspapers printed in New Orieans shall be given for the payment of each 
installment ; and that a sale of stock at twelve months’ credit, renewable for six 
and twelve months longer, is in direct violation of this section. 
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It is shown that there was stock already taken and in market when the sub- Canat Bawx 
scription books were re-opened; and the note does not, on its face, show for Hortaxp. 


which of the two kinds of stock it was given. But if it did, the informality 
complained of is one of which the other stockholders could alone take advantage ; 
and they have not doneso. The defendant is now in the andisturbed possession 
of the stock purchased by him, and has made no offer to return it. It would 
be against good conscience to release him from the obligation of his contract 
while he retains the consideration of it. If the charter of the company was a 
public act, he also is presumed to have known it when he induced the company 
to disregard its provisions. If the subscription, as made, was illegal, about which 
we express no opinion, he was the cause of the unlawful act, and cannot be 
permitted to take advantage of his own wrong. 

We adopt, also, the interpretation put by the district judge on the promise 
of the company to renew the note at six and twelve months. Under the com- 
mon acceptation of this phrase, the note was to be replaced by two others, each 
for one half of the amount : one payable at six, and the other at twelve months. 
The defendant, not having tendered notes of that description, is bound on his 
original contract. 

The last ground alleged is in relation to the call in warranty. The defendant 
alleges that the company is liable to him on account of its misrepresentations as 
to the prolongation of the railroad and the value of the stock, and its promise to 
return the note if those representations were not verified. 

The evidence adduced, if it was properly before the court, and in itself satis- 
factory, does not support those allegations. The defendant and his witness 
seem to have considered Mr. Gordon as the railway company. He was 
merely a stockholder, and his representations cannot bind the corporation. There 
is nothing in the reeord to substantiate the charge that Conrey and Gordon com- 
bined to procure the note for their own use and benefit. The proceeds of it 
appear to have been applied to a debt of the company. 

The judgment is affirmed, with costs. 





Epmunp P. Dwicut v. THeopuLte Ricwarp. 


The question of continuance cannot be considered by the Supreme Coart where there has 
been no bill of exceptions taken to the ruling of the court of the first instance. 

A purchaser who knew, at the time of the purchase, of the existence of outstanding conflic- 
ting claims, cannot refuse payment of the price on account of those claims. C. C. 2535. 
Where a plat of a survey was annexed to interrogatories, and filed in the clerk's office, it 
is not necessary that a copy of the plat should also be served on the opposite party to 

render the evidence taken under the interrogatories admissible. 

Where an order of seizure and sale issued for the payment in cash of one of the installments 
past due, and for the installments to become due, and before the sale a second installment 
fell due, for the payment of which a second order of seizure and sale was issued upon both 
orders being enjoined, the court dissolved the injunction, and decreed that the property 
should be sold for cash, all the installments having in the meantime fallen due. 


PPEAL from the District Court of Assumption, Randall, J. W. C. 
Dwight filed a brief for plaintiff in injunction. C. A. Johnson, for defen- 
dant. The judgment of the court was pronounced by 
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SUPREME COURT OF LOUTSIANA, 


Surpet, J. The first subject presented for our consideration by the appel- 


Ricuanp. lant is the refasal of the court below to granta continuance. The ruling of the 


court below cannot be enquired into here, the party not having taken a bill of 
exceptions to the ruling of the court. See the case of Florance v. York. 

One of the grounds of injunction was, that the plaintiff had been disquieted 
in his possession of the property bought from the defendant, and had just reason 
to fear, that he would be further disquieted. Therefore he alleged, that 
he had a right to suspend the payment of the price until restored to quiet pos- 
session, or until security was furnished against eviction. 

It appears that the plaintiff is owner of a large tract of land, only a portion 
of which was purchased from the defendant. There has been some disturbance 
of the plaintiff's possession of some portion of the tract purchased from others ; 
but we find no such evidence touching a disturbance of possession of that portion 
purchased from the defendant, as would authorise a reduction of the price, even 
if the plaintiff was entitled to a reduction under the deed. 

It appears from the evidence in the cause, that there are outstanding claims, 
which, if legal, would conflict with a small portion of the tract bought from the 
defendant. No actual disturbance from these claimants is shown; and even if 
the party had proved any reasonable apprehensions of disturbance by those 
claimants, we could not permit him to suspend the payment of the price, or 
require security ; because it is shown, that at the time of his purchase he knew 
the existence of these outstanding ‘pretensions. See C. C. 2535. Whether 
the parol evidence going to prove that knowledge was admissible for the purpose 
of establishing an absence of right in the buyer to claim a restitution of price in 
case of actual eviction, is a question which was much discussed in the arguments 
of counsel, but upon which we consider an opinion unnecessary. The objections 
made to the competency of the witness appear to us untenable ; and we see no 
reason to question his credibility. We may add, that his testimony, on the score 
of credibility, is aided by the guarded and peculiar language of the deed of sale. 

The testimony of this witness was taken under commission, and an objection 
was made to its reception at the trial, because a copy of the plat of survey, 
alluded to in the interrogatories and annexed to them by the defendant, was not 
served with the interrogatories upon the plaintiff before the commission issued. 
When the interrogatories were filed in the clerk’s office, the plat of survey was 
filed with them. It was there open to the inspection of the plaintiff, who resided 
in the parish. Weknow of no rule requiring, in such case, a service of a copy 

of a document annexed to interrogatories ; and it seems to us, to exact it would 
be imposing unnecessary expense upon the litigants. There might be a pro- 
priety in such a requisition where the document was not put on file. But upon 
this point an opinion is unnecessary. 

The plaintiff on a previous occasion enjoined the execution of the writ of 
seizure and sale obtained by Richard. 4th Ann. 240. This writ remained sus- 
pended ; and after the dissolution of the injunction the sheriff was proceeding 
to sell under the old writ. Some installments had become due in the meantime. 
We are not prepared to say that this would have prevented the sheriff from 
proceeding solely under that writ. But the creditor seems to have assumed 
that it would, and obtained a new order of seizure and sale for the installments 
matured since the issuing of the former writ. A state of confusion was thus 
produced, and it would seem that the complaint of irregularity set up in the 
petition was not unfounded. The sheriff had already advertised under one writ, 
and given notice that he would proceed to advertise under the other; and the 
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only conclusion to which we can come is, that there was an intention to have 
two different sales. This is the only reason which induces us to refuse the 
creditor damages; and consequently to reverse the judgment of the court below. 

If we had not concluded to reverse the judgment on other grounds, we should 
probably have disregarded, under the rule de minimis, the claim to enjoin, on 
account of an item of $47 30, costs of the appeal in Dwight v. Richard, 4th 
Ann. 240, which are set up in compensation, especially as no presentation of 
the claim and demand of payment were shown. As the matter stands, we will 
give the party relief for that item; and will endeavor by our decree to obviate 
any further delay. 

It is therefore decreed, that the judgment of the district court be reversed; 
and it is further decreed, that the property described in the deed of sale made 
by Theodule Richard to Edmund P. Dwight, whereof a copy is of record in 
this cause, and which was passed before Albert Duffell, recorder, on the 30th 
March, 1847, be seized and sold to pay to the said Theodule Richard the sums 
following, to wit: the sum of $2033 33, with interest thereon at the rate of eight 
per cent per annum from the 30th May, 1847, until paid; the further sum of 
$1500 with interest at the like rate thereon, from the 1st September, 1847; the 
further sum of $781 14 with interest at the like rate thereon, fromthe 7th August, 
1849, until paid ; (this last named sum being the balance of the third installment 
of price, after deducting $47 30, costs of the former appeal;) the further sum 
of $803 with interest at the like rate thereon, from the 1st March, 1850, together 
with the costs of executing this decree. And it is further decreed, that the 
costs of this suit, (No. 177,) already incurred in the District and Supreme 
Court, and also the costs in suit No. 172 be paid by the said defendant, Theodule 
Richard. 


ELizaABETH BLancHarD et al. v. J. ALLAIN et al. 


If-a man stands by and is silent while his own property is being sold, and suffers another to 
become the purchaser, he is estopped from disputing the title thus acquired; and his heirs 
and those claiming under him are likewise estopped. 


PPEAL from the District Court of Iberville, Nicholls,J. Z. Labauve, for 
plaintiffs. C. A. Johnson, for defendants. The judgment of the court was 
pronounced by 

Rost, J. This was originally a suit for slander of title, which the adverse 
title set up by the defendants has changed into a petitory action. The plaintiffs 
pleaded prescription against the title thus set up; and judgment having been 
rendered in their favor, the defendants appealed. 

The material facts of the case may be briefly stated as follows: Olivier Blan- 
chard was the owner of a tract of land fronting on the Mississippi river, and 
having a double concession. In 1810, he sold to his brother, Victor Blanchard, 
the lower half of the double concession. The purchaser did not take actual 
possession of the land; and, in 1818, Olivier sold to [sidore Blanchard the front 
concession, according to his title and his pretensions to the double concession. 
Isidore soon after died, leaving minor heirs ; and in1819, the whole land, as origi- 
nally owned by Olivier Blanchard, was inventoried and appraised as belonging 
to his succession. This inventory was made in the presence of, and signed by, 
Victor Blanchard. The procés verbal of the deliberations of the family meet- 





mpapmane ing held to decide on the expediency of selling the property, was also signed by 
Auta. 
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him. The family meeting having advised thesale, it took place accordingly, and 
the procés verbal made thereof, in which the land is described and adjudicated 
as it was inventoried, is also signed by Victor Blanchard. 

The plaintiffs contend, that if there should be any doubt as to the extent of 
land conveyed by Olivier to Isidore, under the designation of ‘‘mes prétentions 
a la double concession,” the acts of Victor Blanchard, in signing the proceedings 
alluded to, amount to a recognition of title in Isidore to the whole tract, and con- 
sequently of want of title himself to any portion of it. He relies in support of 
that position on the cases of Marsh v. Smith, 5 R. R. 518; McMasters v. Atcha- 
falaya Bank, 1st Ann. 11; Richardson v. Hyams, 1st Ann. 287. 

The defendants and warrantors, in reply, make the following points: 1st. That 
in the cases cited, the parties who had induced the error were the ones who 
were seeking to gainsay their own deliberate acts; while, in the present case, 
innocent third parties are seeking to repel the consequences of acts much less 
significant in themselves, and for which they are in no manner responsible. 2d. 
That at the probate sale of Isidore’s succession, his widow, under whom the 
plaintiffs claim, became the purchaser of the land, and that, having been in com- 
munity with Isidore at the time it was acquired from Olivia, she was the owner 
of one-half, and was bound to know the extent and defects of her title. 3d. 
That Victor Blanchard, in signing the proceedings, was totally unconscious that 
any rights of his were involved in them. 4th. That the effect of these acts is 
to be judged of by their tendency to mislead others, and that the question is not 
what would be the effect generally of such acts, but what effect had they upon 
the particular purchasers in this case. 

The principle invoked by the plaintiffs, and recognised by the decisions to which 
he has referred us, is, that ifa man stands by and is silent while his own property 
is being sold, and suffers another to become the purchaser, he is estopped from 
disputing the title thus acquired ; or, in other words, that where one, by his 
words, his acts, or his conduct, wilfully causes another to believe in the existence 
of a certain state of things, and induces him to act on that belief, so as to alter 
his own previous position, the former is concluded from averring against the 
latter a different state of things as existing at the same time. 

Victor Blanchard, in this case, was present at the judicial sale, and was not 
only silent when the land now claimed was sold, but became a party to the pro- 
cés verbal of adjudication wjthout explanation or reservation of any kind. The 
eventual and residuary right which the wife of Isidore Blanchard had in the 
property of the community, was not sufficient to affect her with notice of the 
extent of the title given to her husband for any portion of it. But if ithad been, 
Victor Blanchard would not have been dispensed thereby from opposing the sale 
and asserting his title. Had he done so, purchasers would have been put on their 
guard. His silence induced them to believe in the state of things presented by 
the inventory, and to act upon that belief by bidding for the whole land. It can- 
not be doubted that this silence caused the purchasers to pay a higher price, and 
that Victor Blanchard himself would be estopped from averring a different state 
of things as having existed at the time. It is well settled, that ifthe party him- 
self is estopped, his heirs and those claiming title under him, are estopped like- 
wise. 1 Greenleaf’s Evidence, Nos. 23, 24, and notes. Ferrett v. Taylor, 9 
Cranch. 52. 

Moreover, the enunciation in the procés verbal, that the land sold belonged to 
the succession of Isidore Blanchard, had a direct reference to the adjudication, 
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and by an express provision of the code, that act forms against all the parties to meee wae 
, _ ita presumption juris et de jure WF the truth of the enunciation. That pre- asin. 
, ~ sumption cannot be affected by the capacity in which Victor Blanchard appeared 
in the act. L. C. 2235. : 
The judgment is affirmed, with costs. 








Same Case—On a RE-HEARING. 


HE judgment of the court, on a re-hearing, was pronounced by 
Rost, J. A re-hearing was granted in this case on the suggestion of the 
counsel for the defendants, that there was land enough to satisfy the claims of 
all parties. The case has been elaborately argued, but the counsel differ on 
this question of fact, and the evidence in the record leaves it in doubt. 

The original grant of the front tract was for four arpents twenty-one toises 
and four feet, with such an opening as gave to the double concession, at the 
depth of forty arpents, a front of over nineteenarpents. The grantee sold three 
arpents ten toises and two feet front by eighty arpents in depth, and retained 

‘ the remainder. The case turns in a great measure upon the direction of the 
time of division between the grantee and his vendors, and that time is not shown 
in the record. 

So far as there is a conflict between the plaintiffs and the defendants, we adhere 
to our former opinion, that the plaintiffs have the better title ; but if, beginning at 
the upper line, there is more than thirteen arpents front, the defendants are 
entitled te the residue. For the purpose of ascertaining this fact, the case must 
be remanded. 

It is therefore ordered, that the judgment in this case be reversed, and the 
case remanded for further proeeedings according to law, with directions to the 
district judge to cause the division line between Pierre Goyer and the plaintiffs, 
and also the extent of the front of that portion of the double concession which 
originally belonged to Olivier Blanchard to be ascertained, by a survey made 
after notice to the parties interested; and should the double concession have more 
than thirteen arpents front, then to cause also the boundary line between the 
plaintiffs and the defendants to be aseertained and fixed by a survey according to 
the rules laid dgwn in the opinion of the court. It is further ordered that the 
plaintiffs and appellees pay the costs of this appeal. 





J. L. Roserts, for the use of, &c. v. Mrs. M. F. Witkrnson et al. 


The capacity of a married woman, in ordinary cases; domiciliated in this State, to make 
contracts to be executed in another State, must be determined by the laws of this State ; 
the rules governing the capacity being personal statutes, especially where the married 
woman is separated in property from her husband. 

The nullity of the contract of the wife, resulting from the want of authorization on the part 
of the husband, rests upon the same rule as that of other nallities, which are in the interest 
of persons, and strictly relative. Such contracts are rendered valid by the subsequent 
ratification of both hasband and wife. 

47 
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Roserts The concurrence of the husband with the wife, in the execution of a mortgage to secure 
the payment of a note signed by her without bia@@pthority, is a ratification of her contract, 
and renders her Jiable for the note. 

A married woman, authorized by her husband, may become surety for a third person. 

Where a note is given to a bank for a sum of money payable in the notes of the bank, it is 
an obligation to extinguish so much of the bank’s liabilities on the maturity of the note ; 
in default of which judgment will be given for the full sum in money. 


v. 
WiIkINson. 


PPEAL from the Fifth District Court of New Orleans, Buchanan. J. 


Clarke and Bradford, for plaintiff, contended: This suit was instituted 
inst the defendants as joint and several makers of a series of notes in favor 
of the plaintiff. ‘The notes are dated and payable in the State of Mississippi, 
and are secured by a deed of trust in that State, and by a mortgage on certain 
slaves in Louisiana. The judgment of the court below discharged Mrs. Wil- 
kinson from all personal liability, oo account of her incompetency to execute a 
promissory note, under the laws of Mississippi, but held her property as bound b 
the mortgage. From this judgment the defendant, Mrs. Wilkinson, has appealed, 
and the plaintiff has joined in the appeal, and prays that the judgment may 
be amended according to the prayer of his original petition. 1st, The com- 
petency of the defendant, Mrs. Wilkinson, is governed by the laws of Louisiana, 
where she has her domicil. Garnier v. Poydras,13 L. R. 182. Augusta 
Insurance Company v. Morten, 3d Ann., and cases there cited. 2d. It is 
apparent, from the whole circumstances of the case, that Robert A. Wilkinson 
hoew and approved of the execution of these notes. The consideration of the 
notes is stated in the answer of Stark, which Mrs. Wilkinson specially adopts 
as herown. The origin of the notes is found in the agreement between the 
plaintiff and Slark, under date of March 28th, 1842. “ie is evident that the 
notes, although purporting to have been executed on the Ist March, 1842, was 
really made in pursuance of said agreement, and that Mrs. Wilkinson has, 
with the knowledge and participation of her husband, adopted and complied with 
said agreement. This is shown by his concurrence in the deed of trust on the 
29th March, 1842, to secure these notes, and also in the act of mortgage annexed 
to the plaintiffs petition, passed on the 1th April, 1842. The plaintiff would 
further refer to these acts, and also to the act of sale from Stark to Mrs. 
Wilkinson, under date of the 5th December, 1842, and to the agreement between 
them of the same date, as proof that he approved and ratified the contract of 
Mrs. Wilkinson, in virtue of said notes. 1 Boileau, 166. Garnier v. Poydras, 
13 L. R. 183. Dalloz, 1843, 1st part, 228. 3d. But, if Mrs. Wilkinson is 
not personally liable on these notes, her property is, unquestionably, bound for 
their payment. Kerr v. Wells, 2d Ann. 832. 

J. R. Grymes, for the defendants, contended: This is an action on several 
romissory notes. The defence is, the incapacity of the defendant to contract. 
he first point to be decided in this case is, by what law are the rights, duties, 

and obligations of the parties to be regulated? The defendant, Wilkinson, 
assumes and insists, that her liability should be tested by the laws of Missis- 
sippi, or, in other words, by the common law, for the following reasons: Ist. 
Because the notes sued on were made and executed in the State of Mississippi, 
and are payable there. 2d. Because the mortgage, which is the accessary 
contract, though executed in this State contains a clause stipulating that it 
shall be subject to the operation of the laws of Mississippi. Thus subjecting all 
the transactions between the parties to one and the same law, viz: that of 
Mississippi. 

As a general principle of Jaw, the defendant thinks it is most clear, that her 
obligation must be tested by the laws of the country where the contract 
was made, and where it was to be executed. 1 L. R. 542. Ist Ann. 431. 
2 Howard S. C. Rep. 612. Story Con. Laws, § 76,103. Ware’s Rep. Poly- 
dore v. Prince. Code Practice, art. 13. C. C. art. 10. This principle of 
law is clearly established by the foregoing authorities, and when applied to the 
promissory notes, on which this action is brought, most clearly shows, that their 
validity or binding effect upon the defendant is to be tested by that law. The 
subsequent execution of the mortgage in this State cannot change the law of 
the principal contract, for the following very plain, and we think conclusive, 
reasons: Ist. Because of the stipulation in that contract before referred to, 
which is as follows: ‘+ The grantors reserve to themselves the right and privi- 
lege of construing the said contracts, according to the laws of Mississippi, 
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where the said notes are drawn and are to be paid. 2d. Because the pro- 
missory notes are the principal contract, and the mortgage only the acces- 
sary, and a purely accessary céiifract cannot control, Seen or modify a 
principal one ; it must follow and partake of the nature of its principal, and if 
the principal be a nullity, the accessary contract, such as a mortgage to secure 
its performance, is a nullity also. C. C. art. 1764, 3251, 3252. 3d. Because 
the act of mortgage is purely and simply an act to secure the payment of the 
notes, according to their tenor, to wit, in Mississippi; and, therefore, the act 
itself is, according to well established principles of law, to be construed, and its 
force and effect regulated, by that law; avd this principle is sanctioned and 
established by the positive provisions of the Louisiana Code. L. C. art. 10. 

If we have succeeded in establishing the position, that all the contracts between 
the plaintiff and the defendant, Wilkinson, are to be governed and regulated 
by the common law, then the next enquiry will be, as to the binding effect of 
that contract upon her. This we consider as most clearly settled by the foliow- 
ing authorities: Davis v. Foy,7 Smede & Mar. 64. Frost v. Doyle, Ib. 68. 
Berry v. Blund, Ib. 77. Story on Prom. Notes, § 85, 87, 185, 189. 6 Wen- 
dell, 17. 5 Day Rep. 505. 4 Howard, S. C. 242. 2 Kent’s Com. 166. 
168. 1 Bayly South Car. Rep. 184. Doty v. Mitchel, 9 Smede and Mar. 2d 
Kent’s Com. 167, 168, 5th ed., note to page 166. Reed v. Lumar, 1 Stobart’s 
Eq. Rep. Montgomery v. Agricultural Bank, 10 Smede & Mar. 

All the property mortgaged was either acquired by the defendant in Mis- 
sissippi, before marriage or during her marriage, and was never settled within 
the meaning or scepe of any of the authorities quoted, and could not be con- 
veyed or mortgaged, but in the manner provided by the laws of Mississippi. 
Story Con. Laws, § 259, 260. 6 Wendell, 20. Howard & Hut. Digest of 
Miss. Laws, cap. 7, p. 344; cap. 15, p. 346; cap. 19, p. 347, 332. 

If we should have been unsuccessful in our efforts to show that the validity 
of this contract is to be tested by the laws of Mississippi, it will be necessary 
to enquire how far it is binding upon the defendant, Wilkinson, under the 
Louisiana law. The laws of this State render married women incapable of 
contracting, without the authorization of their husbands. C. C. art. 124, 131, 
1775, 1779. Poth. Trait de Puisance Marital, No. 3. Code Nap. Art. 217. 
The notes in question -were executed in Mississippi, and made payable there, 
for aught that appears in the record, in the absence, and without the participa- 
tion or knowledge, of the defendant’s husband. They are the prineipal contraet, 
and are void by the laws of both Mississippi and Louisiana. But, it is insisted 
by the plaintiff's counsel, that the subsequent execution of a mortgage to secure 
the payment of the notes, supplies the want of the authorization of the hus- 
band ; we say, it does not, for many reasons. Ist. The principal contract was 
a nullity ; in its inception a positive and radical nullity. The accessary contract 
must follow the nature of the principal, and so far from imparting to it any 
additional force or vigor, must fall with it. This is positive legislation. Civil 
Code, arts. 1764, 3251, 3252. 2d. Admitting that the radical vice in the prin- 
cipal ‘contract could be cured by the accessary contract, it cannot be tacitly 
done, or by mere inference; it must be express, with a full knowledge of the 
existence of the vice, either of law or fact, and an unequivocal intention to 
renounce or cure it. Civil Code, article 2252. 4 Dess. 712, 713, 714. 1 
McCord, 338, 391. 3 Yerger, 369. 1 Russ. & Mylne, 418. 1 Beat. 413. 
Dalloz Jur. General du Royaume, 1833, p. 113. 

In this act of mortgage, no mention is made of any vice or nullity ; no inten- 
tion is expressed to renounce or cure any; it is simply a pledge of property 
to secure the performance of a void contract, and does not express or intimate 
any other purpose; it does not even recite, that the husband had any know- 
ledge of the contract at the time it was made, that he had yielded his consent 
in writing, or even that he would have been willing to yield such consent; 
such ap act cannot be considered as supplying the defects in the original and 
principal contract ; it cannot be carried by implication beyond its plain import 
and language. We do not think, that, under any circumstances, it could have 
any such effect. The 124th article of the Louisiana Code clearly indicates a 
cotemporaneous consent in writing, or joining in the act itself. The article 
124 of the Louisiana Code is an exact copy of the article 217 of the Code Na- 
poleon ; and the most weighty and respectable authorities have very clearly settled, 
what will amount to an authorization, or supply its place. 2 Toul. Nus. 645, 
646, 647, 648 7 Ib. No. 571. Dalloz, (1828,)128. Ib. (1839,) 250. 2 
Duranton, No. 445. 2 Merlin’s Rep. Jur. 200, verbo Autho. Mar. Poth. 
Trait de Puis. Marital, Nos. 67, 68, 69, 71, 72, 73, 74. 
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The plaintiff bas attempted to support his action by the introduction of a 
long series of documents relating to ant transactions between defendants 
and others ; deeds of conveyance of property; and many others, tending to show 
the consideration of the notes; but this cannot help them, because no consi- 
deration can cure, or do away with an incapacity to contract, created by positive 
law, and on grounds of public policy or morals; and because all those acts, 
by which the said property was acquired, are subject to the same nullity that 
exists in the same contracts now sued on; in no one of them, either the con- 
veyance of the property, or the notes or obligations contracted for the price, 
was the husband of the defendant a party, nor did he yield his consent. All 
these acts, however, were opposed as evidence by the defendant, and ought 
to have been rejected; there is a bill of execeptions on the record, and the 
objections there made are relied on. The plaintiff has mistaken his remedy ; 
if he has suffered any damage, equity will relieve him by a restoration of the 
property acquired. 

The judgment of the court (Slidell, J. recusing himself, having been of 
counsel,) was pronounced by 

Eustis, C.J. This cause has already been before this court on an appeal 
taken by one of the defendants, Theodore O. Stark, and is reported in 3d Ann. 
71. The present appeal is taken by the co-defendant, Mrs. Wilkinson. The 
action is brought by the plaintiff, for the use of the Trustees of the late Bank of the 
United States of Pennsylvania, upon certain notes drawn by the said Stark and 
the appellant. ~The judgment from which the present appeal is taken discharged 
the defendant, Mrs. Wilkinson, from all personal liability on the notes sued upon, 
upon the ground, that being executed and made payable in the State of Missis- 
sippi, they were of no binding effect under the laws of that State, she being at 
the time a married woman. The judgment, however, subjected her property 
to a mortgage executed by her in this State to secure the payment of the notes. 
From this judgment Mrs. Wilkinson has appealed. The plaintiff has joined in 
the appeal, and asks for a personal judgment against Mrs. Wilkinson for the 
amount of the notes sued on; subjecting the property mortgaged to payment, &c. 

On the former appeal, taken by the co-defendant of the present appellant, it 
was contended that the assignment of the notes sued on to the present plaintiff 
was null and void, and that no action conld be maintained against the defendant 
by the present plaintiff upon them ; but we came toa different conclusion—which 
we do not find any sufficient grounds for disturbing, upon a very thorough con- 
sideration of the subject. 

The principal argument has been directed to the disability to contract which 
the appellunt labors under, resulting from her condition as a married woman. 

By a judgment of the late Court of the First District, dated the 19th of April, 
1841, the appellant, then residing with her husband in the parish of Plaquemines, 
was separated in property from her husband at her instance. In the petition 
filed by her, she states that her marriage took place in Mississippi, in 1837, with 
a view of an immediate removal to the domicil of her husband in the parish of 
Plaquemines, to which she aecordingly removed, with her slaves and moveables, 
immediately after the celebration of her marriage. 

It is contended by the counsel for the defendant and appellant, that her lia- 
bility on the notes signed by her must be tested by the laws of Mississippi, because 
the notes were made in that State, and are payable there. 

The capacity of the appellant to contract in ordinary cases, she being a married 
woman, domiciliated in this State, must be determined by our laws. The inca- 
pacity of a married woman to contract, results from the relations which the law 
has established between husband and wife, which are personal; and the laws 
creating the disabilities of minors and married women have always been classed 
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among those which are called personal, or, in the technical language of the civi- 
lians, personal statutes, in contra-distinction to real statutes.. Merlin’s Rep. 
verbo Autorisation Maritule. Augusta Insurance Company v. Morton, 4th Ann. 
41. . 

Conceding that there is no general rule, in which all nations acquiesce, con- 
cerning the disability of persons to make contracts out of the country of their 
domicil, and that every nation is at liberty to determine as to the extent to which 
effect is to be given to foreign laws in its tribunals, the question presented by the 
facts in this case bring it, we think, within a principle which cannot be drawn 
in question. It is the case of a married woman, separated in property from her 
husband, domiciliated in Louisiana, who goes into an adjoining State and makes 
acontract. This is the hypothesis presented by the defendant, who has not 
shown any of the circumstances attending the supposed execution of the notes 
at the place they are dated, or any act done by her, except the alleged signing 
of the notes. How far this hypothesis is supported by facts will be examined 
afterwards. A married woman of this State goes into an adjoining State, and 
makes a contract involving a large amount of money. Therule post hoc ergo 
propter hoc is a key to the purpose of the leaving the place of her domicil, and 
the party with whom the contract is made, knowing her place of residence, is 
& privy to it. 

The whole current of the decisions in Louisiana have negatived the possibility 
of defeating the effect of our laws which regulate the personal relations of its 
inhabitants by a mere temporary transit to another State, and any other conclu- 
sion would render these laws, and the necessary contro] of the State over the 
persons and property of its citizens, entirely nugatory. 

But it is assumed, that the notes were executed in the State of Mississippi; 
this is denied by the plaintiff's counsel, who contend that it results from the evi- 
dence that they were not executed at the place they purport to be. They are 
dated at Woodville, Mississippi, on the lst of March, 1842. It appears that 
they were given in renewal and in lieu of certain other notes held by the Plan- 
ters’ Bank of Mississippi, and to secure these latter notes the defendant, authorized 
by her husband, then present, appeared before the judge of the parish of Plaque- 
mines, the place of their domicil, and executed a mortgage on slaves, on the 
1st March, 1842, the day on which the notes sued on purport to have been exe~ 
cuted at Woodville, some two hundred miles distant from her place of residence, 
In the act of mortgage, which is in authentic form, the presence of the appellant 
and her busband at the time of its execution is formally stated, and the fact must 
be considered as proved. 

It also appears, that the notes sued on were given in pursuance of an agree- 
ment made between Stark and the plaintiff, subsequent to their date; and that 
the original notes held by the Planters’ Bank were not delivered up until the 
30th of March, 1842. 

These facts, we think, conclusively establish, that the notes were not executed 
at the place and time they import; and that, in the absence of any proof, the 
court is bound to assume, that they were executed at the domicil of the defen- 
dant, and at the time of their delivery were post-dated. 

In order to secure the payment of these notes, bearing date the 1st of March, 
1842, the appellant executed another mortgage with Stark, before the judge of 
the parish of Plaquemines, on the 11th of April of that year, which contains 
the following clause: ‘The said Theodore Stark and the said Mary Farrar 
Stark, wife of Robert Andrews Wilkinson, hereby expressly reserve to them- 
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Regents selves the right and privilege, at their option, of construing the above contract 
Wuaixsox. according to the laws and usages of the State of Mississippi, where the said 





notes were drawn and are to be paid.” This clause, it is contended, authorizes 
the appellant in insisting that her liubility should be tested by the laws of Mis- 
sissippi. A clause resembling, though not identicaj in its terms with this, was 
inserted in the act of mortgage given to secure the other notes. Our impression 
is, that the construction of the contract, and the capacity of the party to contract, 
by reason of her personal disability are two distinct things, and that it would be 
doing violence to, its plain and obvious sense to suppose that any right was thereby 
reserved to defeat its purpose, by reason of any personal disability to make the 
contract. The reservation of the right of construing the previous subsisting 
contracts according to the laws of Mississippi, at the option of parties, admits, 
we think, the capacity of the parties to make them. Any other construction 
would be a mere snare for the party for whose benefit the mortgages were given. 

Our conclusion is, that the obligations of the appellants, dependant on her 
personal condition, and resulting from the notes sued upon, must be determined 
according to the laws of her domicil, and not those of the State of Mississippi. 

It is next objected, that the debt created by the notes sued on is not binding 
upon the appellant, by reason that they were executed and delivered in the 
absence of the husband, and without his knowledge, participation, or authority, 
and that they are consequently null and void; and it is contended, that the sub- 
sequent mortgage, given, with the authority of the husband, to secure the notes, 
does not cure this want of original authority on his part to his wife’s execution 
of the notes. 

We will examine the authorities relied upon by the counsel for the defendant 
in support of this position. 

The article 124 of the code provides, that the wife, even if she is separated in 
estate from her husband, cannot alienate, grant, mortgage, or acquire, either by 
onerous or encumbered title, unlesss her husband concurs in the act, or yields 
his consent in writing. This article is said to indicate, that a contemporaneous 
consent in writing or joining is required on the part of the husband, in order to 
give validity to the acts of the wife. The article is a copy of the article 217 of 
the Code Napoleon, and it is contended, that the jurisprudence of France sup- 
ports that construction. Pothier, in his treatise on the Marital Power, says, 
that the authorization of the husband may be given before the contract, ty which 
the wife is authorized ; provided, that in the contract she declares herself to be 
authorized by her husband; but it will not render the contract valid by the hus- 
band’s authorization being given after the contract, though the wife should declare 
herself in the contract itself authorized by her husband, in the expectation of 
subsequently obtaining his consent; the act itself, being absolutely null for want 
of authorization, cannot be confirmed by an authorization subsequently given, 
inasmuch as that which is nothing is not susceptible of confirmation. Therefore 
he says, it would seem, that if we adhere to the rigor of principles, the authori- 
zation subsequently given is of no effect. But he adds, that Lepretre, loc. cit., 
has reported two decisions which determined, that an authorization by the hus- 
band subsequent to the execution of the act of the wife gave validity to it; and 
that this author and Lebrun were both of opinion, that these decisions did not 
determine that the subsequent authorization rendered the act valid from its date, 
ut ex tunc, but only that it was binding from the day of the authorization, ut ex 
nunc, as it were by the consent of the parties, which is supposed to continue as 
long as a change of will is not manifested. Hence, he concludes that if, before 
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i. the authorization is given, one of the parties dies. or loses the use of reason, or Roserts 
shall have declared a change of will in relation to the contract, the authorization Witxisees 
given subsequent to the contract would not render it binding upon the wife; and 
further, that an act thus established by the subsequent consent of the husband 
produces no mortgage except from the date of the authorization, it being only 
: valid from that day. Bernardi, the annotator of the edition of 1806 of Pothier’s 
works, adds in a note, that the nullity resulting from the want of authorization 
being at that time, under the code, only relative, the subsequent ratification of 
the act renders it valid. ‘Toullier lays down the general proposition, that if the 
authorization required be special, it may be given by an act anterior to the con- 
tract, but not by an act posterior. But this proposition is qualified by what 
follows: **The contract which the wife may have made, declaring that she was 
authorized by her husband, though she was not, will not be rendered valid by 
the ratification, or subsequent authorization of the husband, unless the wife 
shall have ratified it also, by virtue of the authorization.” Vol. 2, sec. 648. 

In vol. 7, sec. 571, the opinion of this author is clearly in favor of the effect of 
the subsequent ratification in giving validity to contracts made by the wife. 

The case of Bellonde, cited from Dalloz, 1828, p. 128, was one in which the 
defect of authorization was attempted to be cured by a subsequent approbation 
of the act by the husband, without the concurrence of his wife, and to her pre- 
judice. 

In the case of Saugnier v. Villars § Co., Dalloz, 1839, p. 249, it was held 
by the court of cassation, that the subsequent ratification of the husband, with- 
out the concurrence of the wife, does not remove the defect of an obligation, 
contracted by the wife without the express consent of the husband. 

Duranton, vol. 2, sec. 546, says, that the contracts of the wife, made without 
the authority of the husband, like that of any other person incapable by law of 
contracting, may be made valid by a ratification. The ratification may be made 
during the marriage by the wife, duly authorized; but without this authorization 
there can be no ratification. The confirmation may be express or tacit by a 
voluntary execution of the contract. 

Indeed, among the modern writers on this subject, some of the most eminent 
are of opinion, that the subsequent ratification of the husband alone suffices to 
give validity to the unauthorized contract of the wife, without her intervention 
or concurrence in the act of ratification, differing, but only in this respect, from 

the established jurisprudence of the court of cassation, which, we think, com- 
mands universal assent. . 

The opinion of Merlin is to the same effect, loc. cit.; he says all the modern 
authors concur in it. Under the Code Napoleon, as we have seen by the deci- 
sions of the court of cassation, the same jurisprudence prevails which had 
been followed at the Chatelet and in the Parliament of Paris, requiring the con- 
currence of the wife in the subsequent act of ratification on the part of the hus- 
band, in order to give validity to the contract of the wife made without his autho- 
rity. This rule assumes that the authority of the husband need not precede 
nor concur in the act of the wife, but may be subsequently given expressly or 
tacitly. 

We therefore conclude, that the exposition of the jurisprudence of France 
has been correctly given by the late Supreme Court in the case of Gravierv. 
Poydras, 13 L. R. 183, and that the consent of the husband, or, in his absence, 
of the court, may be given before, at the time, or after the making of the unau- 
thorized contract on the part of the wife. 
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RoseRts Tp relation to our own jurisprudence, we are not aware that the point has 
Waslaitic. “ever been decided by our courts. On principle, we see no reason why the nul- 


lity of the contract of the wife, resulting from the want of authorization on the 
part of the husband, should not rest upon the same rule as that of other nullities 
which are in the interest of persons and strictly relative. Under the Roman law, 
the sale of the property of the minor by his tutor without observing the legal 
formalities, was absolutely null. But if, in the accounts rendered by the tutor 
to his ward on obtaining the age of majority, the proceeds of the sale had been 
invested or expended, the approval of the accounts was held to be a ratification 
of the sale, and the purchaser could not be disturbed. In this case, the pur- 
chaser is not even a party to the act of ratification ; and yet his purchase was held 
to be affirmed. Such is our own jurisprudence, ani it would be an anomaly 
to exclude from the operation of this just and salutary rule the case of a con- 
tract by the wife unauthorized by the husband, which was subsequently ratified 
by both. The article 1779 appears to us to presuppose the application of this 
rule. It provides that the authorization of the husband to the commercial con- 
tracts is presumed by law, ifhe permits her to trade in herown name. Whether 
the acts of the husband and wife, in the present case, amount to what is con- 
sidered a ratification equivalent to an original authority, is next to be considered. 

We have before stated that the notes sued on were given in pursuance of an 
agreement between the plaintiff and the co-defendant Stark. This agreement 
does not bear the signature of the appellant nor that of her husband, and we 
have seen that the notes do not bear his signature. Nor is there any writing 
from him authorizing her to enter into the contract or to sign the notes. But 
the agreement was made apparently in her interest and for her benefit, as well 
as for the benefit of Stark, inasmuch as they were both bound by the notes 
which the notes sued on were given in lieu of. Accordingly, we find the appel- 
lant and her husband availing themselves and carrying into effect this agreement, 
by executing a deed of trust with Stark of a plantation and slaves in Mississippi, 
to seture the payment of the new notes at maturity. This deed was acknow- 
ledged before a magistrate in the parish of Plaquemines on the 9th of April, 
1842, and bears date the 29th of March previous, and is signed by the appellant 
and her husband. Afterwards, to wit, on the 11th of April, 1842, by a public 
act before the parish judge of Plaqumines, the appellant, aided and expressly 
authorized by her husband, jointly with the co-defendant Stark, mortgaged a 
certain number of slaves, reciting in the act the previous deed of trust on the 
Mississippi property, and declaring the mortgage to be given more effectually to 
secure the full and punctual payment of the same notes, which are set forth in 
the act. 

It is sufficient to state that these two acts were made in furtherance of the 
agreement made by Stark, and that the securities given must be considered as in 
affirmance and execution of it, and that a ratification of the contracts of the wife, 
which the mortgage was given to secure, in the absence of all contrary proof, 
must be held necessarily to result from them. Having come to the conclusion, 
that so far as the authorization of the husband is concerned, the appellant is 
bound by his signature to the notes, it remains to consider the other objection 
made to the validity of her obligation by the learned counsel who argued this 
cause. : 

It is urged, that a married woman cannot be a surety. The code provides that 
all persons may contract, except those whose incapacity is specially declared by 
law. These are persons of insane mind, slaves, those who are interdicted, 
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minors and married women. Article 1775. But the article 1779 providesthat Rovenrs. 
the incapacity of the wife is removed by the authorization of her husband, or in Winxinson. 


cases provided by law, by thatof the judge. 

The Spanish law rendered women incapable of making the contract of surety, 
considering it not becoming that they should be engaged in litigation about 
the suretyships they contracted. But there were eight excepted cases, in which 
a woman could bind herself as surety. One is, where she receives a price for 
becoming security ; another is where she becomes security in relation to her 
own business per su feche mismo, as where she becomes security for a person 
who had been security for her, &c. Partida 5, tit. xii, laws 3 and 4. These 
laws being repealed, the capacity of the married woman to make this contract 
must depend upon the provisions of our code. 

The court of cassation has always held, that since the repeal by the Code 
Napoleon of the Senatus consultum Velleitanum, prohibiting women from being 
sureties, a married woman could bind herself as surety for another, with the 
authorization of her husband. There is a great difference between a married 
woman becoming security for her husband and becoming security for a third 
person. The law views the first with distrust, on account of the interest of the 
husband in binding his wife ; but in the latter case, where the wife becomes 
surety for a stranger, the incapacity of the wife is removed by the authorization 
of the husband as in any other contract. Code 124, 1779. Under this view of 
the subject, we held that a married woman could become security with the 
authority of her husband. Farrell v. Yoe, 2d Ann. 903. 

It will be recollected that the notes were payable in the State of Mississippi, 
and that there is a clause in the mortgage by which the mortgagors reserve to 
themselves the right and privilege at their option of construing it according to the 
Jaws and usages of Mississippi. The notes on which this suit is brought—and 
there is another suit before us on the other notes embraced in the mortgage—are 
all promises to pay Joseph L. Roberts, attorney, or order, a certain sum stated in 


dollars, ‘‘for value received, payable in the notes of the Bank of the United — 


States, and negotiable and payable at the office of discount and deposit of the 
Planters’ Bank of the State of Mississippi.” It is stated that the only indebted- 
ness of the appellant on these notes is the value of the United States Bank paper 
at their maturity, that the contracts were to pay in a certain description of bank 
notes, and that their value, when the notes sued on fell due, ought to have been 
rendered certain by evidence and would fix the amount which the plaintiff is 
entitled to recover in an action on the notes. The decisions in the State of Mis- 


sissippi certainly support the principle as a general rule, in cases where the action | 


is brought and the judgment rendered on obligations in writings of this character. 

It remains, therefore, to consider the application of the rule to the case as it 
is presented to us for adjudication. This will require a statement of the facts 
in which the notes sued on originated, as well as of the pleadings. 

To begin with the latter. The plaintiff styles himself as suing for the use 
of John Bacon, Alexander Symington, and Thomas Robbins, Trustees of the 
Bank of the United States, under a deed of assignment, &c. The notes sued 
on, as we have seen, are made to Joseph L. Roberts, agent, or order. The 
defendant has pleaded that the sole consideration for which the notes were given, 
was six other notes drawn by her and her co-defendant, Theodore Stark, for 
certain debts due then to the Planters’ and Agricultural Banks of Mississippi, 
which said notes were transferred to the plaintiff. for the use of said trustees. 
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It appears in evidence that these notes were given by those banks in satisfac- 


Wirxixson, tion of debts due by them to the late Bank of the United States; and that by the 


assignment under which the trustees acted in receiving the notes they were 
bound to receive in payment notes of the Bank of the United States. By the 
evidence and by the argument of counsel before us, it appears that the obliga- 
tions of the defendant could be paid and satisfied in those notes for the extin- 
guishment of which the trust was in part created. It seems to us necessarily 
to result, that the debt evidenced by the notes sued on, being made payable in 
the notes of the Bank of the United States, the case is that of a debt contracted, 
payable in the obligations of the creditor himself, and not in those of another 
person; and that it stands before us exclusively on that ground, and that the 
obligations of each party are to be judged by the standards which such cases 
present. If a man sells an estate on time, the price payable in his own notes, 
the contract on the part of the purchaser is to extinguish so much of the credi- 
tor’s debt ona given day ; if it is not so extinguished, by the fault of the purchaser, 
it seems to us clear that he necessarily owes the price, which he certainly is 
bound to pay unless he shall have given the creditor the benefit of its equivalent. 

We have examined the decisions of the Supreme Court of the State of Mis- 

sissippi, and are not satisfied that in a case of this kind, in principle, the conclu- 
sions of that court would vary from our own. The subject is one not free from 
difficulty, but we are not permitted to adopt any other rule than that which 
seems to us obvious and just, and resulting from the very nature of obligations, 
unless on positive decisions to the contrary of the tribunal of the last resort of 
the State, according to the jurisprudence of which the rights of these parties 
are to be determined. 
_ The matters of defence, resulting from the consideration of the notes sued on, 
it js. not necessary to recapitulate. They have been acted upon by this court in 
the case of Stark, 3d Ann. 70; and though again pressed upon us in the argu- 
ment of the present cause, we find nothing which requires any other notice than 
a reference to that case. It is sufficient to state that the debt, for which the 
notes sued on were gives, was due by the defendants to the Trustees of the 
Bank of the United States,-and that the present suit is prosecuted for their 
benefit, and that the notes are payable in notes of the Bank of the United States. 
For this reason we consider the judgment rendered in that case as correct; and 
that in this case judgment must be to the same effect, the plaintiffs consenting 
to take judgment payable in notes of the Bank of the United States. 

It is therefore ordered that the judgment ef the district court be amended. 
And it is further ordered that judgment be entered in favor of the plaintiff, 
Joseph L. Roberts, suing for the use of John Bacon, Alexander Symington, 
and Thomas Robins, Trustees of the Bank of the United States, under a deed 
of assignment executed on the 7th June, 1841, by said bank against the defen- 
dant, Mrs. Mary Farrar Wilkinson, for the sum of $8395 61, with interest 
at eight per cent per annum on $2736 from the 4th December, 1844; like 
interest on $2782 72, from the 4th April, 1845; and like interest on $2876 89, 
from 4th December, 1845, till paid. Three dollars cost of protest and costs of 
suit, with special mortgage and privilege on the property mortgaged by the said 
defendant, with the authorization of her husband, by act before Gilbert Leonard, 
parish judge of Plaquemines parish, and ex-officio notary public, on the 11th 
April, 1842. And it is further ordered that the said property be seized and sold 
to satify enid debt, together with interest and costs; the said defendant having 
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the privilege, until the day of said sale, of paying said debt, and interest, in 


notes of Bank of the United States. It is further ordered that the defendant wruxisok. 


pay costs in both courts. 





Tue Same v. THe Same. 


Where a note is made payable in current funds, by the laws of Mississippi judgment can 
only be rendered for the value of such funds on the maturity of the note, and a case will 
be remanded to ascertain that value. But under the decisions in Louisiana, judgment will 
be rendered in contracts governed by our laws for the amount of the note. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
T. A. Clarke and Bradford, for plaintiff. 


J. R. Grymes, for defendants, cited the following authorities to show the law 
of Mississippi upon contracts payable in current funds or the notes of a parti- 
cular bank: 2Smedes & Marshall, 104, 488; 6 Ib. 645; 8 Leigh, 516; 14 
Peters, 293; 3 Conn. 266; Bennell v. Covington, 7 Howard; 4 Yerger, 496; 
Kerd C. R. 260. 


The judgment of the court (Slidell, J. recusing himself, having been of 
counsel,) was pronounced by 

Eustis, C. J. This is an appeal taken by Mrs. Wilkinson, authorized by 
her husband, from a judgment of the Court of the Fifth District of New Orleans, 
rendered on four notes of the series adjudicated upon in the case just decided. 
The judgment was to the same effect as in that case. The principles involved in 
both are the same, except as to the mode of discharging the obligations contracted 
by the debtors. 

‘The notes sued on in this case are all payable part in current funds, and the 
balance in notes of the Bank of the United States. 

Under the decisions of the Supreme Court of Mississippi on the non-payment 
of the notes, we would not be authorised to give judgment absolutely for the 
portion of the notes payable in current funds. As we are at present advised, 
the party can only recover the value of that description of paper called current 
funds at the periods the notes severally fell due. 

In the case of Wilson Petit and Smith v. Lambeth and Thompson, (not 
reported,) an action was brought on a bill of exchange against the defendants on 
an acceptance in current city notes. The judge of the Fourth District Court of 
New Orleans gave judgment for the plaintiffs, on the ground that the obligation of 
the defendants gave to them the privilege of paying the bill at maturity, in cur- 
rent city notes, but as tlrey failed to do so, the obligation became absolute to pay 
the amount of the bill in specie. This judgment we affirmed on appeal for the 
reasons given by the learned judge. This decision we thought in conformity 
With the principles stated by Pothier on Obligations, § 496, 497. 

The present case must, however, be determined under the jurisprudence of 
Mississippi, and we have no sufficient evidence in which we can close it. The 
case does not appear to have been prepared by either party with a view to this 
disposition of it, and it must be remanded for a new trial. 

It is therefore ordered that the judgment of the court below be reversed, and 
the cause remanded for further proceedings according to law; the appellees pay- 
ing the costs of this appeal. 
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Sotomon H. Euprivege v. Curark J. Trssirts. 


The act of 10th of March, 1845, authorizing the sale of property for the payment of taxes, was 
prospective in its character, and did not authorize the summary proceedings therein pro 
videdsfor the collection of taxes due in 1844. 

The possessor in good faith, who is evicted by judgment of a court, is entitled to the increased 
value given tothe property by improvements which he has made. 


PPEAL from the District Court of Jefferson, Clarke, J. L. F. Ardry, 
for plaintiff, ex parte. The judgment of the court was pronounced by 

Preston, J. The plaintiff sues for a lot of ground in the city of Lafayette. 
The defendant claims it under a sale made by the sheriff of the parish of Jeffer- 
son for State taxes. 

The sheriff sold the lot in pursuance of the 3d and 4th sections of an act “to 
amend the revenue laws,” approved the 10th of March, 1845. He seized and 
sold it for the State tax of 1844. 
~ But the act of 1845 was, in express terms, prospective in its operations. It 
directed that the assessment rolls made in pursuance of the act should be con- 
sidered executions in the hands of the collectors of taxes, and that they should 
proceed to sell the property in the manner, and after the delays, prescribed for 
ordinary executions. The act did not extend to assessment rolls made on taxes 
due before its adoption. 

No power was given to the sheriff by the act of 1845 to sell the plaintiff’s 
property for the tax of 1844; and therefore the plaintiff was not legally divested 
of the lot in controversy by the sheriff’s sale. 

The sheriff, however, made a formal deed to Hill, and Hill to the defendant. 
We have no doubt all acted in good faith, and that the deferdant is a possessor 
jn good faith under a title translative of the property, and is entitled to the 
increased value given to the property by all the improvements made upon it 
since the sheriff’s sale. His right to recover the same is reserved ‘to him; and 
the judgment of the district court is affirmed, with costs in both courts. 





Tue Cuariry Hospitat v. CHARLES LAMMERMAN. 


Where the unconstitutionality or illegality of a tax is not expressly alleged, the Supreme 
Court has no jurisdiction unless the amount in dispute is over three hundred dollars. 


PPEAL from the Justice of the Peace of the Fifth District Court of 
New Orleans, A. Canonge, J. H. H. Strawbridge, for plaintiff. Jesse 
McHenry, for defendant. 
The judgment of the court was pronounced by 
Eustis, C. J. This is an appeal taken by the defendant from a judgment 
rendered against him for the sum of ten dollars, with costs, being the amount 
of a license for a ball, which the charity hospital claims the right to exact, under 
the acts of the Legislature, of 1814, and of 12th of March, 1838. It does not 
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appear that the constitutionality or legality of this tax is involved in this case. Cuarity Hos- 


First Municipality v. Pease, 2d Ann. 538. Charity Hospital v. Stickney, — ‘ 
2d Ann. 551. The amount in dispute gives no jurisdiction to this court. Laumgnnas. 


The appeal is therefore dismissed, with costs. 





- 
Persiror F. Smitru, Tutor, v. Synpics or Dorsey. 


The wife is entitled to one-half of the community property, and where, four years after her 
death, the husband surrenders his property under the insolvent laws, her heirs may recover 
from the syndics the share of the community to which she was entitled. 


PPEAL from the Third District Court of New Orleans. Kennedy, J. P. 
A. Bonford, for plaintiff. L.C. Duncan, for defendant. The judgment 
of the court was pronounced by 

Rost, J. The figm of Morgan, Dorsey & Co.,.and Greenbury Dorsey indi- 
vidually, made a voluntary surrender of their property to their creditors. Among 
the effects placed by Dorsey on his bilan, as his private property, was a lot of 
ground situated in the faubourg Annunciation. This property had been acquired 
by Dorsey pending his marriage with Emily B. Packwood, who had died previ- 
ous to the surrender, leaving two minor children, the original plaintiffs in this suit. 
By agreement between them, Mrs. Neville is now the sole party plaintiff, and 
claims the undivided moiety of the lot surrendered by Dorsey, alleging that the 
share of her mother vested in her heirs at the time of her death, and that it could 
not have been legally surrendered by her father, four years after that event, for 
the payment of his own debts. The judgment of the district court was in favor 
of the plaintiff, and the defendants appealed. 

The defence is, that no community interest ever attached or devolved upon the 
heirs of Mrs. Dorsey, because of the insolvency of Dorsey at the period of the 
purchase of the property in question, and at the period of Mrs. Dorsey's death ; 
and that all legal interest in the property of Dorsey is rightfully vested in his 
syndic, for the benefit of his creditors. 

The evidence of the insolvency of Dorsey at the time his wife died, is not satis- 
factory. 

We agree with the district judge, that this case is not analogous to those in 
which innocent purchasers of community property, the price of which has been 
paid and applied to the extinguishment of community debts, have been protected 
against the claims of the heirs of the wife, based on defects of form in the aliena- 
tion of the property. 

~The property claimed now stands in the hands of the syndic of the creditors of 
Dorsey as it was surrendered by the insolvent. It is not even shown that any 
of the debts proved in the concurso were community debts. No equity, there- 
fore, has intervened which can defeat the title to one undivided half of it, vested 
in the plaintiff by the death of her mother. Broussard v. Bernard et als. 7 
L. R. 222. German v. Gay et al. 9 L. R. 580. Morris v. Covington, 2d Ann. 
259. 

. When, four years after the death of his wife, Dorsey ceded this property to 
his ¢reditors, his legal title only extended to one-half of it, and he could surrender 
no more. The creditors of the community, if there were any, may have had 
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rights upon the other half; but those rights were out of the syndicate. It is 
urged, that'the succession of Mrs. Dorsey was never opened, and continued an 
hereditas jacens. The only consequence of that state of things would be to 
enable the creditors to acquire the entire property by the prescription of ten 
years, under the cessio bonorum. But the plea of prescription has not been 
made, and we cannot supply it, nor do we know that it could be sustained. 
C. C. 3426. 

If there are creditors of the community whose claims are still in-existence, 
they Will be benefitted by the course pursued. The plaintiff, by proceeding as 
she has done, has made herself liable for one-half of them, and their recourse 
against the property still subsists. 

The judgment is therefore affirmed, with costs. 





Heirs or Guintorre v. Crty or LAFAYETTE. 


Where the capacity of an administrator is not put specially at issue by the pleadings, he is 


not bound to prove it. 

The abandonment contemplated by the act of 1st of June, 1846, for the opening of streets in 
the city of Lafayette, is one to be made by the owner; and where the property belonged 
to the community, the surviving husband can only abandon his interest in it. 

The interest of a deceased wife in the community is vested in her heirs upon her death. 

The registry laws do not require the recording of titles by descent. 

The doctrine of estoppel by matters in pays is seldom, if ever, applied to married women. 


PPEAL from the District Court of Jefferson, Clarke, J. C. Redmond, 


for plaintiffs, contended: The pleadings put nothing at issue, except the 
conclusiveness of the expropriation proceedings, in favor of the title asserted by 
defendant. Nothing is denied; nothing else is averred, than that the corporation 
acted in good faith under the law, i in opening Magazine street ; that the property 
claimed was enrolled on the tableau of the commissioners in the name of P. 
A. Guillotte ; that he was in possession of said property at that period ; that the 
title to the same was recorded in his name ; that he was the owner so far as they 
had been enabled to ascertain, and that he having surrendered the property thus 
situated, they had become irrevocable owners of the same. 

On the trial it was proved, that if Mrs. Guillotte was literally not the ‘oldest 
inhabitant” in the parish, at least she and her husband were one of the oldest 
couples therein. e introduced the marriage contract, dated 1793, establishin 
a community of — uests and large dotal rights, two acts of sale, dated 1811 an 
1836, establishing the purchase by the community of the land claimed, and of 
that taken for the street; proved the dissolution of the community by the death 
of Mrs. Guillotte, in 1844; that her demise occurred in the ish, and was 
known to everybody, and to the mayor of Lafayette, and one of the expropriation 
commissioners; most particularly that, in 1847, when Magazine street was 
opened, it was a fixed fact which must have come home to the public authorities, 
no matter how supine, ‘in fifty different ways; that through sheer negligence the 
land now claimed was appraised in the name of P. Guillotte alone; thet after 
its surrender by him, the half of it was appraised at the same price by an ¥-4 
commissioner, and inventoried by him, as belonging to the estate of plaintiff's 
mother ; better still, that the sum of $225, due by the corporation for her half 
share of the portion of land contiguous to the above, taken by said city to extend 
Magazine street, was likewise inventoried as an asset of the estate of Caroline 
Guallotte, by the self-same ex-commissioner. 


The poles ¢ que cow Ce sepat Setwe Se, and was not able to realize thie . 


fact, that ine street had been either opened, widened, straighte 
extended by Gwillotte’s surrender of land adjoining to it. He considered, 
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over, that by the fourth section of the act of June Ist, 1846, the commissioners 
of oa ment are only required “to make a just and eqnitable assessment, 
1st, of the lands and improvements to be taken; 2d, the loss and damages sus- 
tained ; and 3d, the benefits and advantages to the respective owners, lessees, 
parties and persons, a interested in the lands and premises so required, 
or to be improved for the purpose aforesaid; 4th, also of the benefit and advan- 
tage such improvements may be to all the lots and premises adjacent, or in the 
vicinity of such improvements, or which said commissioners may deem benefitted 
thereby according,” &c. That these four things, together with the names of 
the owners, lessees, parties and persons entitled to and interested in said lots 
and premises, ‘‘as far as the same can be ascertained,” constitute the el nts 
of the estimate and assessment, which together with the plans and report, the 
5th section of said act declares shall be final and conclusive, *‘as well upon the 
said city of Lafayette, as upon all persons and parties interested in the lots, lands, 
and premises mentioned in said report, and on all other persons whomsoever.” 
Nor was his honor unmindful of the fact. that this 5th section immediately pre- 
cedes the 6th, which provides for cases of voluntary surrender, and under which 
the defendant claims; that this section having said, that the whole property shall 
be assessed ‘“‘without reference to the future improvement thereof, proceeds 
thus: ‘*and the owner or owners thereof shall be entitled to receive from the said 
city of Lafayette the assessed value thereof, if said owner or owners shall file 
his or their written assent thereto with the clerk of said court, within ten days 
after the first publication of the notice, that the report of assessment is deposited 
with said clerk; in which case the whole of said lot of ground and improvements 

‘shall become the property of said corporation, &c. But if such owner or 
owners should make no selection within the time above specified, he or they will 
then be deemed as having agreed to retain such part of his or their said property 
as may not be required for said improvement, and subject himself or themselves 
to the provisions of this act, when the report of said commissioners shall be con- 
firmed.” 

It thus appears, that the statute of June Ist, 1846, eecognizes the distine- 
tion which we have taken between a voluntary and a forced surrender. 

The land *‘to be taken” is well taken, if the names of the owner, “as far as 
can be ascertained,” is set forth in the report of assessment. That report must 
set forth the land to be taken; the damage which its taking causes; the benefit 
which accrues from the taking; the name of the owner: to ascertain which due 
diligence must be used. This report, so made, and none other, the law says, is 
conclusive against the world. e@ next section simply provides, that “the 
owner” shall have right to relinquish the land forming a part of that needed for 
the proposed improvement, at a fair appraisement. e owner alone can do 
this; that is, the real owner, and not the person who shall have been promoted 
by the commissioners to a place on the expropriation list. Besides, it is impos- 
sible to extend the binding effect of proceedings which must be had under the 
4th or 5th section, to those which may or may not be had under the 6th. 

One word more on the subject of this statute: It must be read by the light of 
the constitution, which says, that “no vested rights shall be divested unless for 
purposes of public utility and for adequate compensation previously made.” 

It is very evident, that with the assistance of the statute and the constitution, 
we could recover the land in Magazine street if we chosé. For our ivterest 
had vested, nay, our title was complete; our names could have been ascer- 


tained, and were actually known to one of the commissioners at least. No. 


compensation has been made to us or to anybody else, either previous to or since 
the pretended divesture of our rights; the promise, not fulfilled, to raise mort- 
gages affecting the property, is not compensation. The right of taking one 
man’s property, and paying another man for it, is claimed by the statute. It 
may not be possible for judicial ingenuity to reconcile this right with the consti- 
tutional provision for compensation. However, we do not apprehend that any 
such question is before the court. 

The defendant’s title in this case being equivalent to naught, her counsel have 
endeavored, by prefixing thereto a numeral of their own selection, to give it a 
considerable figurative value. The numeral, in this instance, is a charge of fraud ; 
but fraud is not plead; it is impertinent to the issue; and if it could be argued, 
& motive must be assigned to justify the accusation. Here there is none 

simaginable. The property was surrendered at its cash value, “without 
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reference to its future improvement,” upon the defendant’s assurance that 
they would “release mortgages to that amount.” That property is now 
appraised at ten thousand dollars, in consequence of the opening of Magazine 
street, which gives it a frontage on three streets. [t was sold for $3200, to be 
thus paid, but fifteen months previous to the institution of this suit. By simply ° 
keeping the property they were sure to realize a large profit. What interest 
could they have in selling it on such terms, except to forego that profit, and to 
make themselves individually responsible for the difference between $3200, and 
the amount of the mortgage debts. 

The plea of inferential agency is, if possible, still more repugnant to the plead- 
ings and facts than the charge of fraud. It is, nevertheless, the same idea pre- 
sented in a different garb; the pretended agent is secretly constituted for a fraud- 
ulent purpose, and then fraudulently disavowed. 

To predicate such charges on the mere fact of relationship, and the presence 


‘of three out of eight of the plaintiffs in the parish of Jefferson, whilst the expro- 


priation was going on, is cynical in the extreme. To urge them in the Supreme 
Court, for the first time, and that too in defiance of the pleadings, implies, in 
the party pursuing such a course, a singular confidence in their own powers 
of moral suasion. 

The same observations will apply to the, objection that the administrator has 
no capacity to sue. That capacity has been judicially confessed beyond the pos- 
sibility of retraction. No facts, however significant, can be adverted to for the 

urpose of gainsaying that admission. If this be not the law of pleading, then 
Judicial investigations degenerate at once into hot-beds of equivocation, in which 
every admitted fact becomes the nisus formativus of a new controversy. 

Should the court, in despite of these considerations and of all precedent, 
entertain the objection, we then say, that the appointment of the administra- 
tor, acquiesced in and supported by the heirs, is not to be controverted inciden- 
tally by a party from whom he seeks, conjointly with the heirs, to wrest an asset 
belonging to the estate. That all the parties in interest are before the court; 
that it is idle to undo what has been done for the purpose of doing it over again. 
That the suit by the heirs is good per se, and the joinder of a quasi-administrator 
is no objection to its maintenance. Thut if it had been so brought, the defendant 
could have excepted to the absence of the quasi-administrator with much more 
propriety than he now excepts to his presence. That the right of a defendant 
to except to the legal capacity of a plaintiff is circumscribed by the defendant's 
interest at stake in the controversy. That defendants having gone to trial with- 
out raising the objection, it was demonstrated that they had no title to the propery 
claimed by the plaintiffs, but that the same belonged to the estate of Mrs. Guil- 
lotte. That, atall events, this suit was a conservatory process to prevent the 
spoliation of an unrepresented estate. That it was carried on before the judge 
of probate who had appointed the administrator, and his countenance of the 
action after the probate proceedings had been introduced in evidence, is equiva- 
lent to his nomination as administrator ad hoc. And, to end by the beginning, 
the probate “ record” was not introduced, but simply the ‘‘ probate proceedings,” 
to show the notoriety of the demise of plaintiff’s mother, and for no other pur- 
pose, to which plaintiff’s bond or oath could in no manner conduce. Again, 
after our introduction of these proceedings, they were introduced by defendant 
specially for the ‘ purpose of showing the date at which the succession was 
opened, and the death of Mrs. Guillotie.”” They cannot now be used for any 
other than the then avowed and specified purpose. 

lt were a hopeless as well as a Herculean task to endeavor to meet the autho- 
rities quoted by the defendant’s counsel, or to out-quote them, Suffice it to 
observe that they have fully established the proposition, that the title to one-half 
of the community of acquests does not vest, by the demise of the wife, in her 
heirs And this, too, without adverting to the case of Germanv. Gay, 9 > 
isiana Rep. 582, in which one of them was engaged. Doubtless, under the 
circumstances, it was more proper to rely upon Kent & Collyer, and upon 
Sumner & Metcalfe’s Reports, than upon N. S. vol. 6, p. 401; Louisiana Code, 
2371, 2374, 2375 ; Guice v. Lawrence, 2d Ann. 228, whose proximity to the 
se of action might subject them to the suspicion of laboring under local pre- 
judices. ' 

Still less can we undertake to challenge the array of decisions by which the 
law has been settled to adinit of the retractation of judicial admissions. e 
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ourselves should not have sus that they were susceptible of being so con- 
strued; but the best proof that they can be, is that they have been. Here, 
then, we have another striking illustration of the melancholy truth, that language, 
when under the management of even its greatest masters, is at best but a very 
’ unsafe vehicle for the conveyance of thought. 

As an offset against the eight cardinal points raised by the defendant on appeal, 
we beg leave to suggest one, namely: That to make the voluntary transfer of 
the land claimed obligatory on us, that transfer should have been recorded, and 
that the transcript affords no proof that this has been done as regards the land 
really sold fronting on Magazine street. 


Ogden and Duncan, also for plaintiffs, contended: It is shown that the prop- 
erty in controversy was purchased during the coverture; that Mrs. Gullotle 
died in 1844, and that the plaintiffs, as her heirs, claimed the estate by a formal 
petition filed in court, on which process issued at their request. It seems to us 
that this makes out clearly the primd facie case on which plaintiffs were entitled, 
that being all the evidence, to a judgment in their favor. 

By the Spanish law, whatever husband and wife acquire or purchase during 
the marriage, is community ; it matters not whether the purchase was made in 
the name of either or both, because the time of the purchase is alone to be con- 
sidered, not the party in whose name it was made. Brunedu v. Bruneau, 9 
M. R. 218, 219. Where there is no testimony as to the acquisition, every thing 
holden by husband and wife is presumed to be common at the dissolution. 7 
M. R. 362. The statute regulating the rights of husband and wife is real, not 
personal; it regulates things and subjects them to the Jaws of the country where 
they are found. 7 N.S. 42. And in this ease the opiniou of the court, by 
Judge Porter, cites with approbation the opinion in Saul v. Saul, which decreed 
community to exist where the partiés were married out of the State. It goes 
further and says, that the Fuero Real and the article of the C. C. 2370, do not 
affect the right at all; that community in land situated in this State exists even 
if the married persons never were in the State at all. Cole v. Cole. On the 
death of one of the spouses the community is terminated; each party is seized 
of one undivided half of the property composing the mass, and the surviving 
party cannot validly alienate the share not belonging to him. Brousard v. Ber- 
nard, 7 L. R. 222. ‘The succession of the deceased was acquired by his heirs 
from the moment of his death, and with it the right to institute all the actions 
which the deceased could have instituted. These rights are not suspended during 
the delay allowed by law to the heir to decide whether he will accept or 
renounce the succession.” Womack v. Womack, 2d Ann. 341. Where timeis 
taken to deliberate, the judge is not bound to appoint an administrator, unless 
some of the creditors of the succession require it. Bryan v. Atchison, 2d Ann. 
465. 

It was argued that the beneficiary heir has no title to any thing but the sur- 
plus. In support of that position were read from the Civil Code, articles 940, 
1024, 1042 and 1051. According to article 940, the succession is acquired from 
the moment of the death; if accepted, the heir is considered as seized from the 
instant the ancestor died; but this right is in suspense till the heir accepts or 
rejects; and by article 1010, the renunciation is never presumed, but must always 
be made by a solemn act before a notary. By 1024, the faculty of accepting 
within prescription is preserved with certain limitations and reservations, even 
to those who may have formally renounced. By 1042, the administrator is given 
the same general power which is granted to curators of vacant estates. Article 
1088 tells us that a vacant estate is one that no one claims, or to which the heirs 
are unknown, or one which the heirs.renounce. By 1051, it is provided that 
when the estate is accepted with the benefit of inventory, the administrator shall 
sell the property, pay the debts, and that he shall hand ovcr the surplus to the heir. 

Now, it seems to us that all this does not establish the proposition contended 
for, that the beneficiary heir has no title to any thing but the surplus; for the 
code no where says that the title to the mass is in the administrator, as it is in 
regard to chattels at common law. It is clear, that the title may be in one person, 
and a faculty or power of administering that property be in another; take, for 
example, the heir at common law, with a power given by will to the executor 
to sell that property, or take the case here of an estate, the title of which is in 
A. and the usufruct in B. 

Upon the decisions of the Supreme Court of Louisiana our mind comes to 
the conclusion, and we express it with great distrust in opposition to the expressed 
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opinion of counsel of so much learning as those opposed to us, that the title to 
the property composing the mass, and not the surplus only, is in the beneficiary 
heir, and that he holds this title subject to a power of administration on the part 
of the administrator. This administrator is required to be appointed only at the 
instance of creditors, and for their protection, by the Code of Practice, which being 
made after the Civil Code, controls it. At commen law the administrator was 
clothed with the title of the personal property, and the Parliament of England 
had to compel him to distribute the surplus, and to point out the mode in which 
the distribution should be made; the real estate only descended to the heir. 

The argument of the counsel weuld invelve the conclusion, that in Louisiana 
the title to the whole estate, real and personal, woald vest in the administrator 
whenever the heir accepts with benefit of inventory. The title, we take it, must 
be somewhere: it cannot rest in abeyance at a time when it is directed to be sold 
and conveyed. It must, it seems to us, be either in the administrator, subject to 
the distribution of the surplus, or in the beneficiary heir, subject to a power to 
be exercised by the administrator. , 

It cannot be claimed that this is a vacant succession, or one which is subject 
tg thre rules applicable to a vacant succession; here is a succession the heirs to 
which are not uvknown ; and it is not, we may say, one which the heirs have 
renounced. On the contrary, the heirs are known and claim the estate, and have 
actually sued for it by a petitory action as heirs. 

The case of McCullough v. Minor is also relied on by defendants; that only 
decides, that for the purposes of prescription a vacant estate shall be regarded as 
an entity, and that prescription shall run against it. Could prescription run 
against this succession on the principle of the hereditus jacens? We apprehend 
it could not, because it is a succession represented by heirs who are known, and 
who not only have not renounced, but have actually brought suit to recover it. 

We go farther, however, and contend that these heirs, by the original petition 
in this cause, accepted absolutely, and that they could not, if they would, throw 
off the responsibility incurred by that act. By selling any thing belonging to the 
estate, the heir accepts. The code, from 982 to 1006 inclusive, lays down the 
rules _—— an heir may be presumed to accept. Whenever he does an act 
which he would not have a right to do, except as heir, it shall be presumed that 
he accepts rather than that he has trespassed. If sued as heir and he lets judg- 
ment go against him by default, this mere passive conduct shall conclude him. 
C. C. 994. And when once made he cannot dispute its validity. 1003. 

The rules on this subject are precisely analogous to the rules at common law 
on the subject of accepting and renouncing the office of executor; and at com- 
mon law it is expressly decided, that bringing an action for a debt of the testa- 
tor, is such an act of administration as shall make a consent and determine the 
election. See 11 Viner’s Ab. tit. Executor, (B. a.) 1. 


Benjamin and Micou, for defendant, contended: 1. Plaintiffs are without 
capacity to sue, as shown on the face of the record. They declare that they 
sue as beneficiary heirs, and only appear for the purpose of joining the adminis- 
trator, in an act of administration. Under such allegations they cannot maintain 
a suit for the succession, which must be represented by an administrator. C. 
C. 1024, 1051, 1042, 1066. Poultney’s Heirs v. Cecil, 8 L. R. 342. Davis's 
Heirs v. Elkins, 9 L.R.147. McCullough v. Minor, 2d Ann. 468. 2. Jacques 
Arthur Guillotte, who assumes the quality of administrator, has no capacity to 
act as such, having given no security, nor taken the oath as administrator. C. P. 
976. C. C. 1034, 1042, 1119, 1225. It is true, that the capacity of adminis- 
trator was not specially put at issue, and he was not bound to prove it under 
our j rudence ; but, on the face of the record, he has made the proof him- 
self that he is without authority. None of our decisions go so far as to intimate 
that when such proof of want of capacity is given, the exception is not avail- 
able for the defendant. Indeed, the language of the court implies the opposite 

inciple. Moorehead v. Thompson, 1 L. R. 283. Tucker v. Lisle, 4 L. 
R. 328. McDonald v. Millaudon, 5 L. R. 405. On the merits, defendants 
contend: 3. That the proceedings for the opening of the street, under which 
the title was vested in defendants, were proceedings in rem, and as such bind- 
ing on all the world. The statute of 1846 declares, by express provisions, that 
the proceedings under it are in rem ; the whole context shows this. See parti- 
cularly sections 5 and 6. Proceedings in rem, by their very nature, are conclu- 
sive on all the world. 1 Phil. on Evidence, 328, 354, 357, 346. 3 Phil. on 
Evidence, 853, note 609, p. 882. Canaan v. Greenwood Turnpike Company, 1 
Connect. Rep. 
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The principle applies to all courts acting in rem, on any subject matter what- Guttiorre 


ever, or where jurisdiction over the subject matter ‘is peculiar and exclusive. It 
applies to probate courts acting on wills. Bogardus v. Clark, 4 Paige, 
Laughton v. Atkins, 1 Pickering, 547. Blount and Wife v. Darrack, 4 Wash. 
C. C. R. 659. To Admiralty Courts acting on ships and vessels in prize causes. 
The Mary, 9 Cranch, 126, 144. Bauduc v. Nicholson, 4 L. R. 85, 86. To 
Exchequer Courts acting on revenue laws and forfeitures and confiscations. 1 
Phil. ou Evidence, 354, 357. To commissioners acting on the opening of streets 
in cities, under statutes analogous to that now under consideration. Owners, 
&c. v. Mayor of Albany, 15 Wendell, 374. In which case, the effect of notice 
by advertisement. is also considered. 

4. The legal title to the property was exclusively in the father. The right 
of his wife’s heirs was an equitable title merely, and contingent on their accept- 
ance of the succession. Even that equitable title was not a distinct interest im 
the specific property in controversy for the one-half, but an interest in abeyance 
until the settlement of the community. Whilst the legal title was in plaintiff's 
father, third persons acting in good fuith could acquire it free from the equitable 
claim, which was dormant and secret. Collyeron Partnership, 118,119. Hane 
v. Cave,1 Sumner, 182, 183. Dyer v. Clark, 5 Meteulf, 580. McAlister v. 
Montgomery, 3 Hayer, 96. 3 Keut’s Commentaries, 38. Balot y Ripoli v. 
Morina et al., 12 R. R.561. The above cases apply to partners, whose rights 
in the partnership property are precisely those of the parent and the heirs of 
his pre-deceased wife, as representing her share in the community. We spe- 
cially refer to the reasoning of the court in the above cited cases, in 1st Sum- 
ner, and Sth Metcalf. See also, 1 American Leading Cases, 336, and note. 

5. The plaintiffs are bound by the proceedings, because of their presence 
and knowledge of the proceedings, and failure tooppose. Their present claim, 
under such circumstances, is treated in law as a constructive fraud. 1 Story’s 
Equity Juris. § 384, e¢ seg. Drewry on Injunctions, 36 vol., Law Library, 
36, et seq. Cook et al. v. West, 3 R. R. 332. Thomas v. Scott, 3 R. R. 526. 
Weld v. Peters, ist Ann. 434. Erwin v. Lowry, 7 Howard 8S. C. Rep. 183. 
Plaintiffs are estopped by this conduct. 2 Smith’s Leading Cases, 30 vol., Law 
Library, 121. Denton v. Erwin, decided during the present term, and cases 
there cited. 

6. The plaintiffs were represented by their father, as their agent, and are 
bound by his acts. 

Although this agency was not directly proven, it is established by irresistible 
presumption: ist. From the relationship of the parties. 2d. From the fact 
that all the parties were joint owners, and the party who acted alone was the one 
that held the largest iuterest in the property. 3d. From the fact that the pro- 
perty was under mortgage for more than its value; which was a motive with 
plaintiffs for allowing their father to dispose of it in the best possible manner, for 
extinguishing the debt on it. 4th. From the fact that during the whole proceed- 
ings for the opening of the street, from the 24th December, 1846, to the 4th 
September, 1847, this agency was exercised publicly and notoriously, by his 
representing the whole property in their presence, without objection. 5th. 
From their allowing the recorded title to stand unchanged in his name, from 
their mother’s death in February, 1844, until a period subsequent to the transfer 
by him on the 30th June, 1847. 

These facts, and the internal evidence afforded by the whole history of the 
case, as shown in the record, form a presumption of agency much more violent 
than that afforded by mere lapse of time. Yet, it has been repeatedly held, 
that the mere lapse of twenty years, unaccompanied by any other presump- 
tion, will be held as conclusive proof of agency. Bedford v. Urquhart. 8 L. 
R. 248. Bourguignon v. Boudousquie, 6 NX. S. 153. Delabigarre v. Second 
Municipality, 3d Ann. 238. 


The judgment of the court was pronounced by : 

Rost, J. This isa petitory action. The city of Lafayette acquired from 
P. A. Guillotie, who represented himself as the sole owner thereof, a piece of 
ground, under the sixth section of an act entitled an act to provide for opening, 
widening, extending and straightening, Jaying out, enclosing, and improving streets, 
&c., approved on the lst of June, 1846, which provides that in all cases where 
any portion of a lot of ground, not exceeding two acres, shall be required for 
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the purposes of the act, the commissioners shall fix the value thereof, at the 
time of the assessment, and without any reference to the future improvement, 
with all the buildings and improvements then existing thereon; and the owner 
shall be entitled to receive, from the city of Lafayette. the assessed value, if he 
shall file his assent thereto, with the clerk of the court, within ten days after the 
first publication of the notice, that the report of assessment is deposited with 
said clerk ; in which case, the whole of said lot and improvements shall become 
the property of the corporation. 

The consideration of this sale was the sum of $3200, which, says the act, 
“is retained and held by the mayor and city council, subject to the demand of 
the mortgage and privilege creditors of the vendor, to be disposed of and dis- 
tributed according to law, and the eleventh section of the act of 1846, with 
which retention the vendor declares himself satisfied, and grants full acquittance 
and discharge therefor.” It is not shown that any portion of this sum has 
been paid. - 

The property sold formed part of the community between the vendor and 
Caroline Ducasse, his wife, who had died before the sale. Her heirs and the 
administrator of her succession, now claim the undivided interest which they 
allege vested in them at her death. The answer of the defendants admits the 
purchase of the property, for purposes of public utility; and avers that the 
plaintiffs cannot recover it while it belongs to the public. It also contains a 
general denial, and the prayer that P. A. Guillotte may be cited in warranty, 
which was done. There was judgment in favor of the plaintiffs, for one 
undivided half of the land, and a judgment of non-suit on the claim in war- 
ranty. The defendants appealed against the plaintiffs only. 

On the appeal, the points have been made, for the first time, that the adminis- 
trator has no cupacity to act, having given no security, nor taken the oath 
required, and that the other plaintiffs, alleging themselves to be beneficiary heirs, 
are also without capacity as such to maintain the action. The defendants’ counsel 
admit that the capacity of the administrator was not specially put at issue, and 
that he was not bound to prove it; but say, that the mortuary proceedings in 
the succession of Mrs. Guillotte, offered in evidence by himself, show his want 
of authority, and the defendants are entitled to take advantage of it. 

On suggesting to this court, that on the face of the record it appeared that 
the record of the mortuary proceedings of the plaintiff’s mother was offered in 
evidence, and that although certain mortuary proceedings were gopied with the 
record, no certificate of the clerk was therein contained, to show whether the 
proceedings so copied were all of the mortuary proceedings, or only part thereof ; 
the defendants’ counsel obtained a writ of certiorari, commanding the clerk of 
the district court to perfect the record, by filing a copy of all the mortuary pro- 
ceedings, if any there be, or a certificate stating the fact that the proceedings 
already copied into the record are all the mortuary proceedings. It would 
seem from the return to the certiorari, that the administrator did not give bond 
and take the oath required, till after the institution of this suit. 

The writ of certiorari was of course granted without prejudice. We are 
of opinion that the record was complete as it stood, and that the writ was 
improvidently issued. We do not understand the words in the note of evidence, 
“the probate proceedings in the succession of Mrs. Guillotte,” as necessarily 
implying that the entire mortuaria was offered; that portion of it which was 
read in court and filed by the clerk was alone in evidence. The certificate of 


that officer, that the record contains a correct transcript of all the proceedings 
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had, of all the evidence adduced, and a true copy of all the documents filed, in Guanes 


the cause, shows what that portion was. 

The evidence upon which the defendants rely, not being in the original record, 
we cannot notice it. But besides, the other plaintiffs have made themselves 
parties to the suit, and assumed the quality of heirs. They have, therefore, 
an undoubted right to stand in judgment, even if the administrator had not. 
On the merits, we are of opinion that the title of the plaintiffs to the portion of 
land necessary for the opening of Magazine street, may have been divested by 
the proceeding in rem, and that, as there were upon the property judicial mort- 
gages, which, from their dates, must be presumed to have originated in com- 
munity debts, the defendants could only be required to apply the amount of the 
assessment to the payment of those mortgages. It is not, however, necessary 
to examine that question in detail, as the counsel of record for the plaintiffs has 
abandoned that portion of the claim. 

In relation to the remainder of the land of which Guillotte made an aban- 
donment to the defendants, it is clear that the abandonment contemplated by 
the law, is one made by the real owner, and that in this case, the defendants 
acquired nothing more than the undivided half interest of Guillotte. This case 
does not materially differ from that of P. F. Smith, Under-tutor, v. Syndic of 
Dorsey, lately determined. In that case, the property was still in the posses- 
sion of the syndic of the husband; in this, it has been sold, but not paid for. 
There is no proof, in either case, of the insolvency of the community. As the 
registry laws do not require the recording of titles by descent, the legal title 
did not continue in the father, after the death of his wife, and parties purchas- 
ing from him were bound to make inquiry. 

We know of no rule of law under which Guillotte can be held to have acted 
in the sale as agent of the plaintiffs. It is urged that the plaintiffs are bound 
by the proceedings which resulted in the transfer of the property, because of 
their presence, and of their failure to oppose them. 

Only three of the eight plaintiffs reside in the parish of Jefferson. Two of 
them are married women, to whom the doctrine of estoppel by matters in pays 
is seldom, if ever, applicable. The other is a widow; she alone could come 
under the rule invoked ; but there is nothing in the record which would justify 
us in subjecting her to it. Her residence in the parish, is the only circumstance 
from which her knowledge of the proceedings is to be inferred, and that is 
clearly insufficiept. It is said that her claim under the facts of the case, should 
be held in law a constructive fraud. But the fact is overlooked, that as the 
defendants have not yet paid the price, no fraud has yet been consummated, 
We have not noticed the motion to dismiss, because none of the grounds upon 
which it rests are at all tenable. 

It is therefore ordered, that the judgment so far as appealed from be reversed. 
It is further ordered, that the defendants be quieted in their possession and 
title to that portion of the ground in controversy, now forming part of Magazine 
street. It is further ordered, that the plaintiffs recover of the defendants, the 
undivided half of an irregular piece of ground, situated in the city of Lafayette, 
between Camp, St. Mary, and Magazine streets, measuring 304 feet 3 inches 
1 line on Camp-street, 133 feet 3 inches 6 lines on St. Mary-street, 103 
feet 7 inches on Magazine street, and 143 feet 3 inches 4 lines on the line 
which divides it from the lot sold to the defendants by A. Huard. It is further 
ordered, that the defendants pay the costs of the district court: those of this 
appeal to be paid by the plaintiffs and appellees. 


Cirr oF 
LAFAYETTE. 
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Succession or CAROLINE TROUARD. 


A recommendation by a testator in his will “to give from time to time some little assistance’’ 
to a certain person, does not amount to a legacy, for the want of certainty ; nor does it 
entitle the person to alimony from the estate of the testator.- 


PPEAL from the District Court of Jefferson. Clarke,J. L. LeGardeur, 
for appellants. Remy, for appellee. The judgment of the court was pro- 
nounced by 

Rost, J. This is an appeal from a judgment rendered on the oppositions to 
the account filed by the executor of Caroline Tirouard, wife of Michel Peny. 

The parties all concede that the judgment must be reversed; and the only 
question upon which they have not agreed is, whether the opponent Mrs. Le- 

febvre is entitled to an alimony, under the following clause of the will of the testa- 
trix. ‘‘Je recommande A mon mari cette pauvre Justine, dont la grande misére 
fait pitié, de lui donner de temps a autre quelque petit secours; en le faisant, il 
pensera a moi.” 

If this can be viewed as a testamentary disposition, it is a legacy to Mme. Le- 
Sebvre of some little assistance to be given now and then; and as neither the 
time of payment nor the amount or thing given are specified, it is too uncertain 
to be enforced at law, and is purely a matter of conscience with the usufruc- 
tuary, whose morul duty it is to comply with the wishes of his wife in proportion 
to the advantage which he derives from her succession. 

Art. 1633 C. C. authorizes the legacy of an indeterminate thing. But to sus- 
tain such a legacy, it is necessary that the thing given be determined by the class 

: to which it belongs, or by measure or number. Thus the legacy of a horse 
is good; but the legacy of an animal would be void for uncertainty. A legacy 
of grain, or wine, without any other qualification, would also be void, because 
the heir could liberate himself by giving a grain of corn or a drop of wine. 9 
Duranton, No. 240. Rolland de Villargues, verbo, Legs. No. 88. So in the 
present case, Michel Peny could liberate himself by oceasionally giving the 
legatee the smallest possible assistance. All such cases are considered as 
properly coming within the rule de minimis. 

We are of opinion, that the claim of Mrs. Lefebvre for Pinmy cannot be sus- 
tained. 

It is admitted, that Michel Peny has paid community debts to the amount of 
$443 41; that he is a creditor of the succession in his own right for the sum of 
$279 ; and that the executor has still in his hands $688 14 of his share in the assets 
of the community. It is also admitted, that the share accruing to Mrs. Lefebvre, 
after the death of Michel Peny, is $1730 58; of which Michel Peny has the 
usufruct, and which he is entitled to receive upon giving bond as required by 
law. It is finally admitted that the executor is not bound to account for the 
property of the succession situated in France. 

The premises considered, it is ordered, that judgment in this case be reversed, 
so far as the parties to the appeal are concerned. It is further ordered, that the 
claim of the opponent, Mrs. Lefebvre, for alimony be disallowed. It is further 
ordered, that the account filed in this case be amended so as to conform with the 
foregoing opinion, and that the executor pay over to Michel Peny, the surviving 
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husband of the testatrix, his claim against the succession, the amount paid by coenem or 
him for community debts, and the remainder of his share in the assets of the P 
community, amounting together to the sum of $1410 55. It is further ordered, 

that the executor pay over to the opponent, Mrs. Lefebvre, $73 50, for the 

proceeds of movable property belonging to her, and sold through error by the 

executor. It is further ordered, that the portion of the community accruing to 

Mrs. Lefebvre be fixed at $1730 58; and that, upon giving bond and security 

as required by acts. 551, 552, C. C., Michel Peny receive this sum from the 

executor as usufructuary. It is further ordered, that the costs in both courts 

be paid by the successiou. 





BensJaMIN Fctorance v. His Crepirors. 


The proceeding tc compel an insolvent to make a surrender of the property he has acquired 
since his cession of property, cannot be prosecuted by a rule against him taken in the 
original insolvent proceedings, but must be conducted as an ordinary suit, by petition and 
citation in the court of the parish in which the insolvent is domiciliated. 


PPEAL from the Fourth District Court of New Orleans. Strawbridge, J. 

This case came up on a rule taken by the creditors of Benjamin Florance, 
to compel him to make a surrender of the property he had acquired subsequent 
to his application for the benefit of a surrender of his property. 


Hoffman and Ogden, for plaintiffs in the rule, contended: The appellees, 
creditors of said Florance, having ascertained that he had become a man of 
wealth, moved the Fourth District Court (as succeeding the Inte Commercial 
Court, in which said Florance had made a surrender of property,) for an order 
Seocting him to make a new surrender of his property, as having come to better 
ortune. 

Every exception was put forth to defeat the application. This was to be 
expected. They were: lst. That he was domiciliated in the parish of Jeffer- 
son. 2d. That he cannot be held to answer by rule. These exceptions were 
overruled, and the reasons and authority relied on by the court, are relied on as 
all-sufficient. See the case of Quimper v. Bierra, 8 R. R. 204. 


Benjamin and Micou, for the insolvent and appellant, contended: The first 
question presented to the court relutes to the regularity of the proceedings and 
the jurisdiction of the lower court. The residence of Florance in the parish of 
Jefferson is clearly proved. Consequently, no new or original suit can be insti- 
tuted against him in the parish of New Orleans. Spangenburg’s case, lately 
decided. But the exception to the jurisdiction was avoided in the lower court, 
by the plea that this proceeding wasmerely a continuance of the original pro- 
ceedings, over which the court had jurisdiction, and not a new suit. Whether 
this is correct we have now toexamine. 

The present proceedings began by a paper entitled a petition, which we consider 
as a mere motion, and the order endorsed it (though somewhat peremptory in 
its terms) a rule to shuw cause; and in this light the proceeding was considered 
and supported in the court below. No authority was cited below, but the coun- 
sel for appellees now rely upon the case of Quimper v. Bierra, 8 R. R. 204, 
as conclusive upon the point. The opinion in that case certainly supports the 
position assumed by the appelles; but it is obvious that the question was not 
before the court. The suit was brought by an old creditor, not to compel a new 
cession, but to obtain judgment and execution for his debts. It was instituted 
in a court having no jurisdiction over the subject of cessions or surrenders either 
voluntary or forced. 

The right to sue for a cession is a distinct right from that of suing for the 
debt. The.creditor had the former, but net the latter, right. If the law had 
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Fuoraxce given him the right of “ne for his debt, then his suit was well brought and 
— would have been maintained. But not having that right, he had mistaken his 
His CRepitons remedy. He asked a relief which the law did not give him, and if he had 
sought that which the law did confer, he would have been compelled to resort to 
another court. Whether the proceedings were properly a continuation of the 
former cession, was evidently not a question at all before the court. That the 
opinion pronounced on this point was without either examination or reflection 
will appear by its perusal. We therefore consider the case as a mere obitur 
dictum, and not entitled to the weight of an authority. 

The first case which bears on the subject in our reports is that of Fitzgerald 
v. Philips. 3 M. R. 589, in which the court quotes from the Partidas, and from 

P the Code of 1808. The Partidas declare, that the debtor who had made a cession 
could not be sued by his creditors, unless he should have made such gains as to 
be able to pay all his debts, or a part of them; while by the Code of 1808 it was 
declared that the debtor was obliged to surrender whatever property he may 
afterwards acquire. 

The form of the proceeding, however, was not determined; and the court say 
they had not found it in the books, and proceed to say: * But it is obvious, that 
with the exception of the arrest of the debtor, the same steps must be taken and 
the same remedy sought as where a forced surrender takes place for the first 
time.” If this be true, the only course would be by a new suit. It was sug- 
gested, that the syndic was the proper party to sue; but the court thought that 
having administered the estate his functions were at an end, and he could bring no 
new suit whatever; it was therefore decided that the Partidas remained in force 
so far as to give each creditor the right to sue for his debt. The case was ended 
by a judgment for the debt. This case was several times before the court, and 
wus elaborately argued. 3 M. R. 588. 4 M. R. 290,559. The proceeding 
was begun and continued by the creditor as an ordinary suit. 

The act of 1817 and the New Code, article 2173, establish more explicitly the 
right of creditors, but again omit to provide any form for the proceeding. The 
creditor cannot, under the present law, sue for his debt, but only for a new ces- 
sion; he can only maintain his suit where the debtor has acquired property over 
and above what is sufficient for his maintenance after paying his new debts. 

If the proceeding were intended to be a mere continuation of the cession, then 
it would seem that the right would have been given to the creditors generally, or 
to the syndic as their common representative. The law, however, seems to con- 
template the entire close of the original proceedings, which united the creditors 
as a mass, by giving to each the right of suit. The concurso being at an end 
there was no longer any common representative; and hence, each creditor was 
free to act, though the result inured to the common benefit. But this right the 
creditor could only exercise on due proof. He could force a new cession by 
showing the acquisition of better fortune ; then the burthen of proof rested upon 
him, and without proof there could be no action of the court. This involves 
an issue and decree upon the fact. In this issue the defendant certainly has 
rights. What is the extent of his fortune? what the amount of his debts? and 
what sum is necessary for his maintenance? are questions of great importance, 
and which would be proper for the decision of a jury. The last, especially, a 
jury should be called upon to assess. The position in life of the debtor, the 
number of his family, etc., would be subjects more properly cognizable by a jury 
than a judge. 

It is a general rule, that whenever the law gives a right without prescribing a 
special form of remedy, the remedy can only be obtained by ordinary suit: by 

ition, citation, issue and trial. No special remedy is prescribed in this case. 
his seems to be conclusive on the point; for all summary proceedings being 
exceptions, if the case does not fall within them it is necessarily governed 
by the general rule. But if the court, at the mere suggestion of a creditor, and 
without any proof whatever, can render an order to surrender, or show cause 
on a day fixed, then an exception to the usual form of proceeding is created, not 
recognised by law, and the debtor is deprived of the important right of trial by 


jury. 

“We believe that the books do not afford an instance in which a new cession 
has ever been compelled by a mere rule. In Morgan v. Dalton, 3 L. R. 334, 
the debtor having come to better fortune before the administration of the first 
cession was complete, the court expresses the opinion that the syndic still repre- 
senting the mass could act in the proceeding; but the form of action was that 
of an ordinary suit. 
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_ in Beuvais v. Morgan, 2 L. R. 289, and Bernard v. Vignaud, 1 N. 8. 10, 
it was ruled that the functions of the syndic ceased on the completion of his 
administration, and that after filing his final account he could bring no suit what- 
ever. This is in accordance with the rule of Fitzgerald v. Philips, and leaves 
the remedy to the individual creditors. The original case is at an end. No 
cause remuins in court in which a rule can be taken, and the jurisdiction of the 
court has actually ceased over the subject matter. Yet the right to enforce a 
new surrender exists. It follows that it must be done via ordinaria, for there 
is no suit pending to which it can be attached as an incident. We have seen by 
the case from 3 L. R. that even while the estate was in course of administration 
the syndic did not attempt to confound the new surrender with the old one, by 
taking a rule. The propriety of a rule in that case was doubtful, but it is clear 
that after the original proceedings are closed, rules are no longer appropriate 
remedies. 

In this case, the debtor has only removed to an adjoining parish; but if the 
rule be established, that such proceedings can be conducted by rule, and in con- 
tinuance of the original proceedings, then a debtor who may have failed in Cuddo 
parish and afterwards removed to New Orleans, might be forced to go te Caddo 
to defend a suit of this nature; and. as one suit could be brought after another, 
they would afford the means of perpetual vexation and annoyance. The debtor 
might be forever prevented from attaining better fortune by repeated and pre- 
mature demands for a new cession. 

The view we have taken of this point is the only one consistent with the 
opinion of this court in the late case of Plymptonv. Preston. The point was 
not directly before the court, but an attempt had been made upon a mere sug- 
gestion of old creditors to sequester the new property of a debtor. The coart 
considered the attempt inadinissible, and declared that the acquisition of a better 
fortune was a thing en pais, to be judicially*ascertained before any order to 
make the cession could be obtained. This opinion evidently looks to a new suit 
as the only mode of ascertaining the fact on which the obligation to make a new 
cession depends. 

Another reason for new and distinct proceedings is, that the debtor himself is 
not a party to the concurso. He abandons his property, and obtains an order 
staying all eedings against him. He then ceases to be a party, and the 
creditors administer and divide the estate. If a surplus remains he comes in 
again to receive it, but until the creditors are paid he has no voice in the matter, 
and neither appears nor is he represented. To bring him in again by a rule is 
to make a new party, and rules are only taken against those already parties to 
suits. . 

This mode of proceeding is another instance of the attempt to substitute rules 
for suits, which this court has so often denounced as calculated to throw the 
administration of justice into confusion. The plain and undoubted remedy is by 
suit. The preliminary issue to be tried is one of fact, on which either party 
should be permitted to eall a jury. The debtor has then the eommon right of 
every other citizen of defending at his own domicil. If a surrender is decreed. 
then it will be made where the property lies, and where it may be disposed of 
to advantage. If he may be called out of his parish and foreed to surrender 
there, in addition to the injustice to himself, the inconvenience of administration 
and the danger of sacrifice will both be increased. 


The judgment of the court was pronounced by 

Eustis, C.J. The appellees, creditors of Benjamin Florance, who had filed 
his bilan as an insolvent debtor in the late Commercial Court of New Orleans, 
in 1840, alleging that he had acquired sufficient property to authorize them in 
exacting a new surrender for the purpose of paying their several claims which 
had not been discharged by the insolvent proceedings moved in the Court of the 
Fourth District of New Orleans, which had succeeded to the commercial court, 
for an order directing him to make a new surrender. 

A petition was filed making out a proper case, and the order of the court was, 
that the insolvent within ten days after notice of the petition and order, make a 
surrender of the property acquired by him since the date of his cession in 1840. 
or show cause why he should not do 80. ‘The insolvent to this proceeding filed 
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Gueees two exceptions : one to the jurisdiction of the court, he being domiciliated and 
Saeenmeveds residing in the parish of Jefferson ; the other, that he was not bound to answer 


to the rule, the action to compel a new surrender being one which ought 
to be institued and conducted according to the usual forms of civil actions, by 
petition, citation, &c. 

The exceptions were overruled; the district judge considering the proceedings 
of the appellees as a continuance of the former proceedings in insolvency, judg- 
ment was ufterwards rendered decreeing a surrender of property, and the insol- 
vent Florance has appealed. 

The right of the creditor, whose debt has not been discharged under the insol- 
vent acts, to compel a new cession of the property of his debtor, if the latter hag 
acquired property over and above what is necessary for his maintenance, is given 
by the article 2173 of the Code. But on this fund the creditors since the cession 
have a preference over the old ones. 

The practice in proceedings of this kind does not appear to have been uniform. 
Morgan v. Dalton, 3 L. R. 333. 8 R.R.304. In the case of Plympton v. 
Preston, 4th Ann. 360, we had occasion to examine this subject, and we think it 
necessarily results, from what we held to be the law in that case, that the pro- 
ceedings of the creditor in the exercise of this right to force a new surrender 
must be by action in the ordinary form. It is but proper and just that the 
defendant should have the privilege of meeting the issues of fact presented as 
in any other suit. ° 

The question of domicil, in a case of this kind, also involves rights of the most 
seriouskind. Menwho have failed in remote parts of the State, and instituted their 
insolvent proceedings in the courts of their domicil, frequently remove and 
establish themselves in the city or some other part of the State. They form 
new establishments, and often retrieve their fortunes on the credit they obtain. 
The creditors since the surrender of property have a preference on their pro- 
perty newly acquired over their old ones. To subject the debtor and his new 
creditors to the exclusive jurisdiction of the courts in a distant parish, having 
original cognizance of the insolvent proceedings, and to transfer the debtor’s 
property there for administration and distribution, would be an abuse in the 
administration of justice. 

We therefore think, the court erred in overru!ing the exceptions filed by the 
appellant. The judgment of the district court is therefore reversed, and the 
plaintiff ’s petition dismissed, with costs in beth courts. 


—_———> 





Municipatiry Numser One v. Lovistana State Bank. 


Where the charter of a bank exempts the stock and real estate of the bank from any tax 
laid by the State, parish, or any body politic or corporate, a tax imposed by the Municipality 
Number One on the real estate of the bank is in direct conflict with the charter, and 
illegal. Such an exemption is not repealed by the art. 127 of the Constitution. 


PPEAL from the Second District Court of New Orleans, Lea, J. R. 
Preauz, for plaintiff, contended: The Municipality Number One sues the 
bank, to recover the taxes due them on the property which they own in the limits 
of said municipality. 
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The Louisiana State Bank resists, on the ground, that by the 17th section of Musicirauitr 


their charter, (Moreau’s Digest vol. 1, p. 75,) they have forever been exempted 
from such taxes. 


No. One 
v. 
LovIsIANA 


It has been urged in the court below by the second attorney of the Munici- grazsz Baxc. 


pality Number One, who specially attends to such cases, that in comparing the 
French text of the law with the English text, {see Moreau’s Digest vol. 1, p. 
111, sec. 17, French text,) that the exemption is appliable only tq political cor- 
porations existing at the time of the adoption of the charter of the bank, and 
that the Municipality Number One being not yet established at that time, the bank 
could not oppose the disposition of their charter to the municipality; and I sub- 
mit this point to the consideration of your honors. 

So far as 1 am concerned, the object of this argument is only to show to your 
honors that, whatever may be the extent of the privilege granted to the bank on 
the 14th March, 1818. they have no right to claim any exemption of taxes under 
our present Constitution. 

I wish to be well understood that I am not here arguing the constitutionality 
of a law impairing the obligations of contracts. I know that the charters of 
private corporations have been viewed in this country by the judiciary as con- 
tracts between the Srate and the individuals in whose favor they have been 
granted, and I admit that as long as corporations do not violate their charters, it 
is out of the power of the Legislature to pass any law impairing their privileges. 

But the Louisiana State Bank is not in the position of a corporation who 
have always been faithful to their charter; they have violated it twice; but as 
they have been relieved by the Legislature, I do not rely upon that in order to 
show that they are bound to pay the tax. 

After these preliminary explanations, I now come to the point. I intend to 
submit to your honors, that by the article 418, C. C., the law considers a corpo- 
ration as an intellectual body, and for certain piirposes as a natural person. The 
same definition of a corporation is given in the Code of 1808, ce. 2, p. 89. 

Then, if a corporation is to be considered for certain purposes as a natural 

rson, that is to say, as regards the privilege granted to them in their charter, 

maintain that, within the limits of the privilege granted to them, they are sub- 
jected to the same rules which govern individuals towards the sovereign. 

In the charter of a corporation there may be at the same time privileges and 
exemptions granted; so far as privileges are concerned, there is no doubt that as 
long as corporations do not violate their charter they have the right of enjoying 
said privileges; but, as to exemptions, eorporations as well as individuals are 
governed by the same rule. To admit a contrary doctrine would be to submit 
that the sovereign, in remaining still the sovereign, has the right of divesting 
himself of his sovereignty, which he cannot consistently do, according to Vattel, 
Bentham and Grotius. 

Has the Legislature granted a privilege or an exemption to the bank? The 
very wording of the section shows that it is an exemption : ‘‘be exempt from the 
payment, &c.” Then this being an exemption, and not a privilege, it is governed 
by the rules applicable to exemptions granted to individuals, whatever they may 
be, corporations or single individuals. 

Now the questions to be examined are these: Is the State of Louisiana sove- 
reign? Has the State the right of changing and modifying its form of govern- 
ment? The answers are very simple. Yes! Cana Legislature bind, by their 
act, u State Convention, in matters of exemptions which can never form part of 
contracts? Are not all the individuals, corporations or single individuals bound 
to support the public charges? And can a Legislature exempt them for ever 
from supporting said charges, so as to set limits to the power of a convention 
that knows no limit to their power? I submit these questions to the court. 

The exemption claimed by the Louisiana State Bank was granted under the 
Old Constitution. It is doubtful that, under that instrument, the Legislature had 
the power to grant such an exemption; but at any rate, they bad no power vested 
in them to extend the exemption beyond the time of the existence of the Old 
Constitution, and when the Convention that framed the New Constitution revoked 
the power vested in the Legislature by the Old Constitution, all the exemptions 
granted by the Legislature were at once revoked. 

Agreeably to the art. 127 of the present Constitution, after the year 1848 
taxation shall be equal and uniform throughout the State. No one species of 
property shall be taxed higher than another species of property of equal value. 
Can it be maintained, that taxation shall be equal, if the exemption claimed by 
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Musicwrartry the State Bunk of Lou'siana is granted? And can it be maintained that, in 


matters of exeinptions which -are always left at the pleasure of the sovereign, 
the bank has the right of claiming a right superior to that a simple individual 


Seatx Banx. could claim? No! In matter of exemptions. corporations and individuals are 





placed on an equal footing; and I ask candidly of your honors, that if a similar 

had been granted to a citizen under the Old Constitution, if he would 
be able to enjoy it under the New Constitution ? Surely, no. Then if he could 
not, how can the bank claim it? Is it not evidence, that the framers of our pre- 
sent Constitution had in view those exemptions, and that they directly revoked 
them by the art. 127. 

The charter of the Poydras Orphan Asylum contains an exemption. similar to 
the one claimed by the Louisiana State Bank ; and although they are a corpora- 
tion established for purposes of charity, while the Louisiana State Bank is estab- 
lished for the benefit of its stockholders, yet it has been doubted that the Legis- 
lature had the power, under the authority of the New Constitution, to renew 
the exemption which that charitable institution had considered extinguished by 
that instrument. See the journal of the House of Representatives of January 
and February. 1850, and the report of Mr. Larue, the chairman of the Finance 
Committee. 

The same reasoning, applicable to the State, is equally applicable to a municipal 
corporation, which is only a delegation of the sovereignty fur purposes of public 
administration. Art. 130 of the New Constitution. On the whole I refer your 
honors to the following authentic authorities: Providence Bank v. Billings and 
Petiman, 4 Peter’s Rep. 514. Corporation of the Brick Presbyterian Church 
v. Mayor, Aldermen and Community of New York, 5 Cowen’s Rep. 538. 
Stuyvesant v. Mayor, &c., of New York, 7 Cowen’'s Rep. 605. 

A bill of exception has n taken by the appellee. The counsel of the 
appellees intended to introduce evidence to prove that the bank had paid no 
taxes till this time; but the present tax had been demanded because the Legis- 
lature of 1847, 1848 and 1849, have adopted acts extending to the municipal 

tions of New Orleans the obligation, that taxes be equal and uniform ; 
and this is the reason for the tax which has been imposed on the bank. That 
institution does not claim an exemption only for their banking house, but they 
intend to extend it to all the real estate they possess. 

Hunton and Bradford, for the defendant, contended: The Louisiana State 
Bank was incorporated by an act of the Legislature of Louisiana approved 
Mareh 14th, 1818, its corporate powers and privileges to terminate with the: last 
day of the year 1870. 

y the 17th section of the act of incorporation it was enacted, that in consi- 
deration of the privileges and benefits conferred by this act upon the said bank, 
the president, directors and company thereof shall pay to this State the sum of 
one hundred thousand dollars, and that the stock of, and real estate belonging to, 
the said bank shall forever, during the continuance of its charter, be exempt from 
the payment of any State tax, and from the payment of any tax laid by any 
parish or other body politic or corporate, under the authority of this State. See 
1 Moreau’s Digest, p. 68. Under this act defendants claim to be exempted from 
taxation. 

Since the great case of Dartmouth College v. Woodward, ft is too late to doubt 
that'a charter of incorporation such as this, is a contract within the meaning of 
the Constitution of the United States, and that the rights acquired under such a 
charter are protected by that instrument. 

It is not seriously denied by the counsel of plaintiff that, at the time the Lou- 
isiana State Bank was incorporated, the Legislature had the right, in consideration 
of a price paid, to exempt the bank from taxation thenceforth, or, in other words, 
to make that contract with the bank evidenced by the act of 1818 referred to; 
and since the exemption has been acknowledged and acquiesced in during a period 
of thirty years, we shall assume that the act of incorporation was valid and con- 
stitutional. But it is asked: “Had the Legislature which chartered the bank 
the right to bind the Convention which framed the New Constitution in matters 
of exemption.” 

The court may have observed, that a large portion of the argument presented 
by the brief of plaintiff’s counsel in this case, rests upon the distinction between 
a privilege and an exemption. Now we had always thought that an exemption 
from the burthen of taxation was but a privilege, and generally that a special 
exemption from any onerous charge was nothing more nor less than a special 
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privilege. Indeed, the very definition of an ion, as given by Bouvier and Musiciraurre 
other law dictionary makers, is ‘a privilege which dispenses,” &c., and we cannot No. One. 


perceive that the distinction attempted to be established really exists. 


4 v. 
LowisiaNa 


But, in answer to the question propounded, we say emphatically, yes! The srarz Basx. 


Constitution of the United States declares, that no State shall pass any law 
impairing the obligation of a contract; and any law of the State of Louisiana, 
then, made either by the Legislature of the State, or by delegates of the pears 
_ 10 convention, which contravenes the provisions of the Constitution of the United 
States is null and void. 

This case, however, presents really no question involving a conflict between 
the Constitution of the United States and that of Louisiana, and none between 
the present Constitution and the act of 1818, passed under the Old Constitution. 

Art. 142 of the New Constitution secures and continues in force all rights, 
claims and contracts, as well of individuals as of bodies corporate, which existed 
previous to its adoption, and which are not inconsistent with it. 

The Louisiana State Bank, under the law and Old Constitution, had the right 
to exercise the corporate powers free of taxation. Is there anything in the New 
Constitution abrogating that right? Does art. 127 subject to taxation property 
not taxable before? Dves it not rather prescribe the rates of taxation upon pro- 
perty which was taxable then and before? The article, when duly considered, 
explains itself. It only means, that taxation upon property ‘on which taxes may 
be levied” shall be equal und uniform, and not that all property within the State 
of Louisiana shall be subject to taxation. 

But even if the Convention which framed the New Constitution intended, by 
art. 127, to subject to taxation property which had been exempted by the State 
for a number of years, in consideration of a price paid, of a fair equivalent, they 
intended to transcend their powers, and to do that which the Constitution of the 
United States forbade them to do. 

The State of Louisiana, as well as the parish of Orleans have, heretofore, 
scrupulously observed the contract solemnly made with the bank by the Legis- 
lature in the year 1818. The State has fully kept its faith, but the Municipality 
Number One, itself a creation of the State, a corporation deriving its powers of 
taxation solely from the State, claims for itself the right to annul this contract, 
and in express violation of the provisions of the charter, demanded from the bank 
the payment of taxes on the real estate it owns within the limits of said muni- 
cipality, and this, too, on no more plausible pretext or better reason than is to 
be found in the imiginary distinction between the said bank’s exercising its cor- 
porate powers with the privilege of not paying taxes, and its exercising these 
powers exempt from taxation. 

The judgment of the court was pronounced by 

Eustis, C. J. This is a suit for taxes imposed by the municipality on the 
property of the Louisiana State Bank. The bank had judgment in the court of 
the first instance, and the municipality has appealed. 

By the charter of the bank, ‘‘in consideration of the privileges and benefits 
conferred by this act upon the said bank,” the bank undertook to pay to the State 
the sum of one hundred thousand dollars in ten equal annual payments; and in 
the same section it is provided, that the stock and real estate, belonging to said 
bank, shall forever be exempt fromthe payment of any State tax, and from the 
payment of any tax laid by any parish or other body politic or corporate under 
the authority of this State. 

The tax sought to be exacted, we understand to be imposed on real estate, and 
the authority on the part of the municipality to impose it, to be asserted to be 
derived from the State. The exaction would be in direct conflict with the charter. 

But it is said, this privilege of the corporation, which was granted for a fair 
equivalent, is repealed by the 127th article of the Constitution, which provides 
for equality and uniformity of taxation throughout the State. 

The repeal would, under the argument presented, rest but upon an implica- 
tion. Such we do not understand to be the purpose of this Constitution, which 


provides that no law impairing the obligation of contracts shall be passed, and 
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Municteatrry that vested rights shall not be divested, unless for purposes of public utility, and 


No One 
?. 
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State Bank. 


for adequate compensation previously made. Art. 109. We think the whole 
sense and tenor of the instrument excludes any such construction as that con- 
tended for. 

The judgment of the district court is therefore affirmed, with costs. 





Samvuet F. Rice v. Gasparp DeBvuys. 


In proceedings under the act of 1st of June, 1846, for contesting certain elections, there is 
no appeal. Parties are left to their ordinary remedies of guo warranto, or action at law. 


eae, 79 the Fifth District Court of New Orleans, Buchanan, J. 
J. M. Wolf, for plaintiff. A. Canonge, for defendant. The judgment of 
the court was pronounced by 

Eustis, C. J. This is an appeal taken by the plaintiff from an order of the 
Court of the Fifth District of New Orleans, dismissing his petition. 

The proceedings had were taken for the purpose of contesting the election of 
the defendant to the office of Assessor for the Eighth Representative District of 
New Orleans, and are only authorized when in conformity with the statute pro- 
viding for contesting elections of parish officers, passed on the 1st June, 1846. 

We understand that by the 4th section of this statute no appeal can be taken 
in the proceedings under it. Parties are Jeft to their ordinary remedies by quo 
warranto, or action at law; but necessity appears to require that the possession 
of the elective offices should be determined without the delays of a Jaw suit. 

The motion to dismiss the appeal made by the counsel for the defendant must 
therefore prevail. 

Appeal dismissed, at plaintiffs costs. 





Strate v. Desmonp and E. and O. Connor. 


In capital cases, the jury should not be permitted to separate after they have been sworn, 
either with or without the consent of the prisoner. The practice is to keep the jury in 
charge of the sheriff, however long the trial may last. 

Where a prisoner was indicted for murder, and the jury found him guilty of manslaughter, 
upon a new trial he cannot be again tried for the crime of murder. 

There can be no accessories to manslaughter before the fact. Aiders and abettors are prin- 
cipals, and should be tried as such. 


PPEAL from the District Court of Jefferson, Clarke, J. A. W. Jourdan. 
District Attorney, for the State. Michel and Burns, for defendants. The 
judgment of the court was pronounced by 
Preston, J. It has been established in this case, beyond doubt, by the 
testimony of Michel, Burns, Heffernan, and others, that’the jury separated 
after being sworn in the case, indulged in a crowd in taking refreshments at a 
bar in the vicinity of the court-house, and were not at the time in the charge 
of the sheriff or one of his officers. The district judge stated, that there was 
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an irregularity in this respect, but that there was no suspicion that the jury had 
been, during the separation, improperly influenced or tampered with. 

The accused being convicted, Desmond technically, apd the Connors sub- 
stantially, of manslaughter, applied for a new trial on account of this irregularity, 
which was refused, they were sentenced, and have appealed. As they acqui- 
esced in the very temporary separation of the jury, we should greatly doubt 
the propriety of granting a new trial, were it ao original question in our courts. 
But the late court of errors and appeals in criminal cases decided, in the case 
of the State against Hornsby, that in capital cases the jury should not be 
permitted to separate after they had been sworn, either with or without the 
consent of the prisoner. And it has become the established practice in the 
State, in capital cases, to keep the jury in the charge of the sheriff, however 
long the trial might last. See also the case of the Commonwealth of Massa- 
chusetts v. Dr. Webster, 39. 

It cannot be denied that this operates as a great hardship upon juries, and 
that in this enlightened age of confidence in our institutions, we might trust 
those who are charged with the life and liberty of the citizen, to exercise the 
solemn trust in a rational manner, and without the apprehension of their being 
corrupted, even by influence, or violating their oaths, to try the accused impar- 
tially, and decide according to the law and evidence. Indeed, there is no 
occasion in which we so much need the best exercise of our faculties. supported 
by regular rest and diet, as when called to decide upon the life and liberty of 
our fellow-man. 

But, an enlightened court, organized for the very purpose of establishing 
uniform principles and practice in criminal matters, having decided that the 
separation of the jury, without being in charge of a sworn officer, is fatal to the 
regularity of the proceedings in a capital case, limiting the decision to that case 
alone, and the inferior tribunals having in general conformed to the decision, 
and the Legislature, notwithstanding the hardship upon juries, and the apparent 
distrust of their independence and integrity, not having provided for their relief, 
we feel bound to follow the decision, and in this case to direct that the verdict 
be set aside, and a new trial granted, as was done in the case of the State 
against Hornsby, which was precisely similar to the present case. 

The jury returned a verdict that Desmond was guilty of manslaughter, and 
that Edward and Owen Connor were accessories. There can be no accessories 
before the fact in manslaughter. The Connors were not charged as acces- 
sories after the fact, but as aiders and abettors of a murder. The jury, evidently, 
did not intend to acquit them, and yet have not found them guilty of a crime 
put in issue by the pleadings. The verdict is imperfect, or rather insensible, 
and is no bar to a further prosecution of the real crime of which they now 
stand charged. 2 P. Williams 439. Comyn's Dig., Indictment N. 

Desmond can only be prosecuted for manslaughter, having been substantially 
acquitted of murder. The Connors are charged to have aided, abetted, and 
assisted him in the act of which he is accused. If he be guilty of manslaughter, 
and they aided, abetted, and assisted him in the act, they should all be prose- 
cuted together as principals, for the crime of manslaughter. 

It is therefore ordered, that the judgment of the district court be reversed, 
the verdict of the jury be set aside, and that the accused be put upon their 
trial for manslaughter alone. 
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Mixes Jupson, Adm’r., v. Saran Connouiy and her Husband. 


Where the succession is insolvent the administrator represents the creditors, and may attack 
conveyances of the property made by the deceased before his death, upon the ground of 
simulation, although the deceased could not himself have disputed the reality of those 


conveyances. 
Under the article 198@ C. C. insolvency may be proved as any other fact. 

It is not necessary that the insolvency of a succession, should be proved by a tableau of the 
debts exhibited in court and homologated. The insolvency may be proved by judgments 
against the deceased. 

Judgments rendered by the State courts are evidence, although the whole record be not 
introduced. 

PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Halsey, for plaintiff. Roselius and G. Schmidt, for defendants. The judg- 
ment of the court was pronounced by 

Rost, J. The plaintiff alleges that the defendants had in their possession, 
under simulated conveyances and otherwise, a large amount of property belong- 
ing to Felix Connolly, whose succession he administers; that they have sold a 
portion of said property and received the proceeds; and that they have also 
received a large amount of rents. He claims the property of the succession 
remaining in their possession, the proceeds of that which has heen alienated and 
the rents received. ; 

The defence is, that the administrator cannot maintain this action, because be 
represents the deceased who could not be heard in a court of justice, if he alleged 
a simulation to which he was a party; that all the heirs of the deceased are 
present or represented ; that four of them have accepted the succession uncon- 
ditionally, and until it is shown that they are unable to pay its debts, it cannot be 
considered as insolvent ; that if it be insolvent, the administrator is without capa- 
city to act and a syndic should have been appointed. 

The answer, also, contains a general denial, and a plea of prescription under 
article 1982 C. C. There was judgment in favor of the plaintiff in the first 
instance, and the defendants appealed. 

We have stated the pleadings with precision, because in the oral argument 
many points were raised which are not put at issue by them, and upon which it 
is therefore unnecessary to express an opinion. 

The cause of action is similar to that of the same plaintiff against Bridget 
Connolly, reported in 4th Ann. 169. In that case no defence was made and the 
judgment was confirmed on a default. On the appeal, the counsel for the defen- 
dant made the plea now set up, that the administrator represented the deceased, 
and could not be heard, because the deceased himself could not have alleged the 
simulation. He also filéd several pleas of prescription. We held, that the suc- 
cession being shown to be insolvent, the admiuistrator represented the creditors 
and could maintain the action in their bebalf, and being clearly of opinion that the 
pleas of prescription were not tenable, we affirmed the judgment. We are 
satisfied with our decision in that case as fur as it goes, and we must now ascer- 
tain whether there is any thing in the defence set up, and im the evidence 
adduced in support of it, which will require or justify a different decree in this 
case. : 
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The simulation alleged is sufficiently proved. But the defendant’s counsel 
contends that the plaintiff, so far from showing the insolvency of the succession 
‘ has proved that it was solvent; the heirs having, as he admits, accepted purely 
and simply, and there being no proof of their insolvency. 

Some of the heirs were minors and could not thus accept. The quality which 
the others assumed, in the suit which they instituted against the present defen- 
dant, rendered them liable as heirs pure and simple. But the compromise upon 
which that suit was brought does not affect the right of the creditors to show the 
simulation. The heirs of Feliz Connolly could not, by accepting the succession 
purely and simply, and leaving nearly all his property in the hands of the defen- 
dant, defeat the rights of the creditors in that property beyond the amount of the 
share of Sarah Connolly in the succession. The compromise effected between 
the heirs of Felix Connolly on the simulation, was not such a partition of the 
succession as will compel the creditors to resort to the heirs for payment. 

To prove the insolvency of the succession, the plaintiff offered in evidence 
copies of judgment rendered against Felix Connolly; to the introduction of which 
the defendants objected on various grounds, which we will separately notice. 

First, that the insolvency of the succession could only be shown by a tableau 
of the debts of the succession duly exhibited in fhe court seized with it, and 
homologated by the court. This principle is recognized in the case of Sample 
v. Fletcher, 3 N.S. 382, and was undoubtedly the law under the Code of 1808, 
The consequence was that it was almost impossible to prove the fact of insol- 
vency. To remedy this defect in our legislation, the framers of the New Code 
introduced in that work art. 1980, which affected a radical change of the old law. 
Under that article, insolvency may be proved as any other fact, and we are of 
opinion that it is sufficiently established by the evidence adduced in this case. 

It was further urged, against the introduction of those judgments, that they 
were not evidence against the defendant, she not being a party to them ; and also 
that the entire record of the case, in which the judgments were rendered should 
have been produced. 

We have already held, as our predecessors have done before us, that a judg- 
ment is primd facie evidence of the debt against third persons, unless it be 
directly attacked on the ground of fraud and collusion. For v. For, 4th Ann. 135. 
Sorapuruv. Lacroix, 1 L. R. 378. But the defendant is not a third person ; she 
must be considered as having accepted unconditionally the succession of Felix 
Connolly, and cannot contest the judgments rendered against him. If she was 
a third person, the judgments rendered by the State courts at least were legal 
evicence, although the whole record was not produced. We must, therefore, 
take them as evidence of indebtedness, and their amount is sufficient to show the 
insolvency of the succession. 

We have uniformly held, that a prescription established by art. 1982 of the 
Civil Code, does not apply to cases of simulation. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be affirmed, with costs. 


Wititam Roserrtson, Trustee, &c. vr. E. R. Travis. 


Where the judgment of the court dissolving an injunction and awarding damages is written 
out with all the necessary specifications, and the clerk only records on the minutes that 
51 
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the injunction was dissolved with dantages, the irregalarity of the entry on the minutes is 
net sufficient to annul the judgment. 

Where the defendant in an injunction prays for the dissolution of the injunction with 
damages, the plaintiff cannot avoid the damages by absenting himself, and suffering a 
non-suit as to the injunction. 

An agreement between the seizing creditor and the debtor as tothe terms of sale does not 
exempt the debtor from damages, under the act of March 25th, 1831, in case he sues out 
an injunction against the sale. 


PPEAL from the District Court of Carroll, Selby, J. A. N. Ogden, for 
plaintiff. Stacey and Sparrow, for defendant. The judgment of the court 
was pronounced by 

Survent, J. It is assigned for error, that no legal entry of the judgment 
was made upon the minutes. ‘The entry upon the minutes was as follows: 
‘Robertson, Trustee, et al. v. E. R. Travis, Sheriff, et al... In this case the 
injunction is dissolved, with fifteen per cent damages.” The judgment in 
extenso with all the essential particulars of names, dates, amount, Xc., seems to 
hav. been written on the petition, or some other paper of record in the cause in the 
usual manner. Although, under the art. 544, it would have been more regular 
on the part of the clerk to enter the judgment in full on the minutes, we do not 
consider the irregularity here of such a nature as would authorize us to annul 
the judgment. It is proper to observe, that there is no reason to suppose that 
the appellants were led astray by the informality of the entry upon the minutes. 

The judgment commences with the following recital: ‘‘The above entitled 
suit this day came regularly up for trial.” The cause had been previously put 
at issue by answer. In the absence of any thing upon the face of the record to 
the contrary, we must presume that the case was duly brought to trial. It 
appears to have been tried upon the 30th May, and the judgment was signed 
upon the 31st. The signing was, in this sense, premature, that the party was 
not thereby deprived of the usual delay for asking a new trial. 

It is said, that as the case was tried in the absence of the plaintiff, the only legal 
judgment was one of non-suit. This position seems to us untenable in this case. 
It was a case of injunction, and the defendant answered and prayed for damages 
under the statute. If the plaintiff could avoid damages under the statute by 
absenting himself at the trial, the purpose of the statute would be frustrated. 
The judgment in this case went no further than to dissolve the injunction, and 
adjudge damages against the plaintiff and his sareties. 

It is said, that this sale was one by agreement of parties, and therefore does 
not come under the statute of 1831, which is to be construed strictly. The 
sheriff in his advertisement states, that he had seized, under two writs of fi. fa. 
property which he will proceed to sell; and at the close of the advertise- 
ment, in giving the terms of sale, states them as ‘*by agreement of parties.” 
What the agreement was, under which the sheriff was acting, we do not know, 
the transcript containing no statement of evidence. We are not prepared to say 
that any agreement respecting the terms of sale would exclude a creditor from 
demanding damages for an injunction unlawfully issued. Suppose, for example, 
the parties choose to agree that the property shall be put up at the first crying 
at twelve month’s credit, and the sheriff is proceeding under fi. fa. to a sale, 
and is enjoined without lawful cause, upon what principle can such a case be 
considered as not within the purview of the mischief at which the statute was 
aimed? 

It was argned, that we ought to consider the agreement annexed to the petition 
for injunction, and that it would authorize a reversal of the judgment. This 
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we cannot do. The evidence on which the cause was tried is not before us, and 


the answer does not admit the existence or binding force of that agreement. 
Judgment affirmed, with costs. 





James A. GittesPie v. Potice Jury or Concorpta. 


Where an ordinance of a police jury, imposing a certain tax for the construction of levees, 
is preceded by a preamble in which the police jury assert the unlimited right of imposing 
such taxes, has been approved by the Legislature, and the tax declared legal, this action 
of the Legislature does not prevent the police jury from levying such other taxes as may 
be deemed necessary for the above purpose. 


Where the necessity of a special tax for the construction of levees is alleged to have been 
prodaced by the mal-administration of the police jury: This is a question of administra- 
tion of which the courts cannot take cognizance. 


A special tax levied by the police jury for the levees upon the lands of persons in the dis- 
trict, is not unconstitutional because of its not being an ad valorem tax. 


PPEAL from the District Court of Concordia, Farrar, J. A. N. Ogden, 
for plaintiff. S/acey and Sparrow, for defendant. The judgment of the 
court was pronounced by 

Rost, J. The plaintiffs have enjoined the collection of a special tax, laid in 
1848 upon their lands in the parish of Concordia, for the construction of a levee, 
under the following ordinance : 

** Resolvod, That a special tax be levied of ten cents per acre, on cultivated 
lands, and of five cents per acre on uncultivated lands within the parish, to be 
collected as soon as practicable, in cash, and the same to be appropriated to the 
construction of a levee from A. C. Henderson’s plantation to the point opposite 
Ellis’s cliffs, and that the land commissioner of the second ward be, and he is 
hereby required to suspend the calling out of hands for the purpose of con- 
structing the afuresaid levee.” 

The grounds upon which they rely are, that the police jury had no authority 
to impose a special tax, and that the tax is unequal and unjust, and in violation 
of the Constitution and laws of the State. That a law passed in 1842, provided 
ample means for the making of this and other levees of the same class, requir- 
ing that they should be made by requisition ; but that the defendants have, by 
the passage of illegal ordinances, applied the annual levee tax to purposes not 
specified in the law. They ask that the defendants be compelled to show 
whether, since 1842, the levee tax has been appropriated as the law requires. 
The answer admits the levying of the tax under the above ordinance, and denies 
all the other allegations of the petition. There was judgment in favor of the 
defendants dissolving the injunction with damages ; and the plaintiffs appealed. 

Before going into the merits of the case, we will premise that the plaintiffs’ 
counsel admit the right of the police jury to impose an annual levee tax of ten 
cents per acre on cultivated lands, and five cents per acre on uncultivated lands, 
under an ordinance passed in 1841, and that the levee tax for the year 1848 
was only half of that amount; so that one-half of the special tax might have 
been levied under those ordinances, supposing that they were to receive the 
interpretation put upon them by the plaintiffs. 

When, in 1829, a general law relative to roads and levees was passed, a section 
of that law provided that it should not apply to the parish of Concordia, except 
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so far as adopted by the police jury of that parish, and that the said police 


Deane Jury jury should have plenary and unlimited power to make such enactments, con- 


or 
Coxncorp1iA. 


cerning roads and levees, as they might deem necessary and proper, including 
the power to authorize the assessment and collection of taxes which they might 
deem necessury, on the private land claims within any levee district established 
by them. 

A law passed in 1833, exempted all the parishes situated on the banks of 
the Mississippi river from the operation of the act of 1829, and authorized the 
police jury of these parishes to pass all such ordinances as they might deem 
necessary, relative to roads and levees, ditches and bridges, and to impose such 
fines and penalties to enforce the same as they might deem proper and expe- 
dient ; those fines and penalties to be recovered and enforced by indictment or 
information before any competent court. 

It appears, then, that the power of the Legislature, on the subject of roads 
and levees, has been delegated to the other river parishes as well as to the parish 
of Concordia. Under that delegation, the power of those parishes to impose a 
special levee tax in cases of necessity, cannot be doubted; and the first ques- 
tion for our consideration is, whether the grant of a similar power originally 
made to the police jury of the parish of Concordia, has been so limited by 
subsequent legislation, as to leave them in any case without the means of con- 
structing works admitted to be of indispensable necessity. 

In 1841, the Legislature passed an act relative to roads: and levees in the 
parish of Concordia. The siath section of that act authorized the police jury 
to impose a tax which was not to exceed five cents per acre on cultivated, and 
three cents per acre on uncultivated lands. In the same year, the police jury 
passed two ordinances, regulating with great wisdom and foresight, the subject 
of roads and levees, and decreeing an annual levee tax of ten cents per acre, 
on cultivated, and five cents per acre on uncultivated lands, in violation of the 
act of 1841. : 

In 1842, the Legislature passed another act approving and adopting those 
ordinances, declaring them to have legal force and effect, and repealing the act 
of 1841. It is urged, that those ordinances have thus become laws of the State, 
and that they have limited the power of the police jury to the levying of a tax 
of ten cents per acre on cultivated, and five cents on uncultivated lands, for each 
year. The two ordinances passed by the police jury in 1841, assert, in the 
most unqualified manner, the unlimited power of that body over the subject of 
roads and levees, and their authority to impose any taxes to carry those powers 
into effect. The preamble of the act of 1842 shows, that the object of the Le- 
gislature in passing it was to remove doubts which had arisen, whether the police 
jury had power to pass those ordinances, and the act itself recognizing fully the 
existence of the power, ordains that ‘‘ each and every part of those ordinances 
be and the same are hereby approved and adopted, and declared to have full 
and legal force and effect.” 

Now, it appears to us, that if the most effectual way of discovering the true 
meaning of a law is, by considering the reason and spirit of it, or the cause 
which induced the Legislature to enact it, the act of 1842 cannot be construed 
so as to limit the powers of the police jury to the provisions of the ordinances. 
That act recognizes the power claimed by them, and without affixing limits to 
it, simply sanctions the manner in which it has been exercised. By giving those 
ordinances the sanction of an act of the Legislature, the police jury have debarred 
themselves of the right of repealing them at pleasure. But, we do not under- 
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stand that they have thereby surrendered powers previously vested in them, GiLLEsriE 
and not enumerated therein. The power of levying any taxes they may deem Seno Jury 
necessary, is one of those expressly asserted in the preamble of the ordinances, Oh 14. 
which the Legislature has approved and adopted in all their parts. 

The annual levee tax cannot exceed the limit fixed by the ordinances of 
1841; but, in cases of necessity those ordinances do not, in our opinion, take 
from the police jury the power of imposing a special tax. Taking a common 
sense view of the subject, the power of the police jury. though of course not 
unlimited, should be sufficiently ample to meet all the emergencies which call 
for its exercise. If, in any ease after the proceeds of the annual tax had been 
expended in necessary works and repairs, sudden abrasions of the bank of the 
river should make it necessary to construct large extents of levee, we would, 
with great reluctance, adopt a construction which would deprive police juries 
of the means of accomplishing that indispensable object. It is true, that the 
ordinances of 1841 provide for the making of levees, in cases like the present, by 
a requisition ; but, we do not consider this disposition as restrictive of the powers 
vested in the police jury to adopt other means. Had a requisition been resorted 
* to, as there was no money in the treasury, a special tax would stil] have been 
required. 

[t is urged, that the necessity for the special tax was only created by the 
makadministration of the defendants, by dispensing a large portion of the inhabi- 
tants of the parish from paying the levee tax, and by the application of the 
portion paid to objects different from those for which it was intended. The 
complaint is, that the defendants disregard the act of the Legislature, requiring 
the levee fund in each ward to be kept distinct and separate, and to be applied 
to the making and repairing certain specified levees ; that they have made of it a 
common parish fund ; and further, that they have passed an ordinance providing 
fur the payment to each front proprietor of two dollars per rod for the levees 
constructed by them, or by those under whom they hold ; the effect of which 
ordinance has been to prevent any thing from coming into the treasury, for the 
purposes contemplated by the ordinance of 1841. 

The answer to these grounds is, that they present questions of administration, 
which, if entertained in the present form of action, would throw upon us the 
administration of every parish, and of every municipal corporation in the State. 

Supposing that a case might be presented in which it would be in our power 

to redress the wrong complained of ; we are satisfied that this is not such a case. 

Admitting all the acts of mal-administration alleged, it is nevertheless true, that 

the treasury was empty ; that the work to be constructed was indispensable to 
the safety of a portion of the parish ; and that whether constructed by requisi- 
tion, or by contract, a tax was necessary to pay for it. Under that state,of 
facts, we would not be justified in declaring the tax illegal, because it might 
have been unnecessary, under a better administration of the affairs of the parish. 
We cannot give a remedy by which the local government would be rendered 
unable to perform its appropriate functions. Egerton v. Municipality Number 
Three, 1 Ann. 435. 

If the power be conceded, it is one of the consequences of our form of 
government that the correction of abuses, in the administrative exercise of that 
power, must, to a great extent, be left to the people, who have it once a year 
in their power to select proper agents. Under the view taken in the case of 
Second Municipality v. Duncan, 2d Ann. 182, the tax was not unconstitutional, 
for not being an ad valorem tax; and the ground that it was illegal, because a 
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portion of the land owners of the parish was exempted from it, is not sustained 


e 
Ponick Jury by the evidence. 
oF 
ConcorDliA. 


It was urged, for the first time in this court, that the ordinance imposing the 
tax was illegal, because it was passed by less than a majority of the members 
elect of the police jury, in violation of the act of 1847, relative to police juries ; 
which provides that a majority of all the members elect shall be required to 
levy any parish tax. We do not consider the evidence adduced to show the 
number of members elect for the year in which the tax was laid as conclusive ; 
and, moreover, this is not one of the grounds upon which the injunction was 
obtained. 

For the reasons assigned, it is ordered, that the judgment in this case be 
affirmed, with costs. , 


Same CasE—On a RE-HEARING. 


HE judgment of the court, on a re-hearing, was pronounced by 

Rost, J. In this case, interest and damages having been improperly 
allowed on the dissolution of the injunction, it is ordered, that the judgment 
heretofore rendered, be set aside, and that the judgment of the court be as 
follows: 

It is ordered, that the judgment of the district court be reversed. It is further 
ordered, that the injunction be dissolved, without damages or interest. It is 
further ordered, that the costs of the district court be paid by the plaintiffs in 
injunction, and those of this appeal by the defendants and appellees. 


JoHN FLETCHER v. Enos FLETCHER. 


A deed made in Mississippi is regarded in Louisiana as a private instrument in writing, 
which like any other receipt for money paid is not conclusive between the parties, but is 
open to explanation by evidence. 

The answer of a party to interrogatories on facts and articles may be overthrown by the testi- 
mony of two witnesses, or one corroborated by strong circumstantial evidence, or by writ- 
ten proof. 

The admission of contradictory statements of a witness made to third persons on some 
former occasion, for the purpose of raising suspicions as to the truth of his testimony, is not 
allowed, unless the witness whose testimony has thus been sought to be impeached has 
been first interrogated as to the contradictory statements which are adduced against him. 
This applies with double force to a party whose answers on oath are sought to be contra- 
dicted. 


PPEAL from the District Court of Concordia, Farrar, J. J. Thomas, for 
A plaintiff. Stacey and Sparrow, for defendant. The judgment of the court 
was pronounced by 

Eustis, C.J. The plaintiff alleges that in August, 1840, he signed an iristru- 
ment purporting to convey certain lands situated in the parish of Concordia to 
Enos Fletcher, the defendant; that the instrument, which was in the form of a 
deed, was signed in the State of Mississippi; that the consideration acknow- 
ledged to have been received was $15,000 in cash; but the true consideration 
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Was the notes of the said Enos Fletcher, to be executed by hit in favot of your 
petitioner; that the deed was not delivered, but was afterwards recorded by the 
plaintiff without his having received the notes, trusting in the good faith of the 
defendant who committed a fraud in withholding the notes. The petitioner 
prays that the said deed be annulled, or that the said defendant be decreed to 
execute his notes according to the agreement, with legal interest from the day of 
sale. 

The defendant, under a general denial, admits a conveyance of the lands and 
that the consideration mentioned in the deed was not the true one; but alleges 
that the only consideration for said conveyance was the price of $2 50 per acre 
for the land, payable at the date of four years from the date of the deed ; on which 
he has paid the plaintiff $1800, and should the sale of said land not be held to 
be valid and binding, then, and in that event, he asked for judgment against the 
plaintiff for the sum of $1800, with interest. 

The judgment of the district court arnulled the sale of the lands unless the 
defendant should pay to the plaintiff within ninety days from this date $15,000, 
with interest thereon at the rate of five per cent per annum from the 5th day of 
August, 1840. From this judgment the defendant has appealed. 

The plaintiff, in his petition, addressed to the defendant the following interro- 
gatories: 1. ‘* What consideration did you pay for the transfer of the lands 
described in the deed of John Fletcher to you, dated August 5th, 1840? Have 
you ever given any consideration? 2. Did you or not agree to give your notes 
for $15,000 for said lands? 3. Have you ever given said notes ?” 

To these interrogatories the defendant answered. To the 1st: +1 paid nothing 
at the date of the deed, but I agreed to pay the sum of $2 50 per acre for every 
acre of said lands, at the expiration of four years from the date of said deed. I 
proposed to purchase the lands at this rate in the month of June, 1840, and in 
the month of August, 1840, the plaintiff accepted the offer, and executed and 
delivered the deed to respondent, which deed was recorded in the office of the 
parish judge of this parish. I have made sundry payments on account of the 
purchase of said lands. I have paid said plaintiff thereon in money. I have 
handed him and paid for him in goods and provisions. I have furnished him and 
family about seventeen or eighteen hundred dollars. I cannot state the exact 
amount, nor furnish all the particular items, in consequence of not having all the 
receipts and papers showing them. The trunk which contained those papers 
was left by me in the house occupied by John Fletcher, where it remained some 
time. When I got it from there I found it had been forced open, and most of 
those papers abstracted from it.” To the 2d: * Affiant answers that he did not 
agree to give his notes for fifteen thousand dollars for said lands ; but agreed to pay 
the sum of two dollars and fifty cents per acre for the land at the time, as abote 
stated.” To the 3d: “ Affiant answers, No; but I have always been ready and 
willing, and am now ready and willing to perform my part of the contract.” 

The testimony of witnesses was offered, on behalf of the plaintiff, to contradict 
the defendant’s answers to interrogatories as to the facts of the amount and pay- 
ment of the price. This evidence was objected to on account of its being in 
contradiction to the written act, and, also, that under our jurisprudence the 
plaintiff was bound by the defendant’s answers, and could not contradict them by 
verbal testimony. The case of Burk v. Hall, 3 L. R. 117, is relied upon in support 
of this second objection. We deem it sufficient to observe in relation to the objec- 
tions to the evidence, having for its object to disprove the statement in the deed of 
the payment of the consideration, that the instrument was a deed made in the 
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Fretcurr State of Mississippi, and that by the jurisprudence prevailing in that State we do 
Piarewss. not understand the party to be estopped by the recital in a deed of having received 





an amount of money as the price of property sold, but the recital is merely 
prima facie evidence of the fact which is open to be established by evidence. 
Greenleaf on Evidence, § 26, note, § 304. The instrument stands before us as 
a private writing, and we have always held that a receipt for money paid was not 
conclusive between the parties, but open to explanation by evidence. 

We have seen that the allegation of the plaintiff, that the sum mentioned in 
the deed as the price of the land, was not paid, as is therein acknowledged, is 
conceded to be true; and we have seen in the defendant’s answers, what the price 
to be paid was, and how it was to be paid according to his statement. This 
statement, it is contended by the plaintiff, is disproved and the amount of $15,000 
established to be the true price of the lands, and that the defendant having failed 
to pay the price, the plaintiff has a right to demand the rescission of the sale. 

The evidence relied upon by the plaintiff to discredit the answers of the 
defendant on oath, are certain contradictory statements said to have been made 
by the defendant to witnesses or in their presence. The depositions of these 
witnesses taken under commissions, were received in evidence in the district 
court without any other objections than those we have noticed. They are 
before us, and it remains to be considered what weight they are entitled to. 

The Code of Practice provides, art. 354, that the answers of the party inter- 
rogated are evidence, but do not exclude adverse testimony and may be destroyed 
by the oath of two witnesseses, or of one single witness corroborated by strong 
circumstantial evidence, or by written proof. 

Before we proceed further, we cannot refrain from remarking upon the danger 
of this exceedingly unsatisfuctory mode of assailing the credit of the party whom 
the plaintiff himself has made a witness, and whose conscience he has resorted 
to for the purpose of establishing his case. The plaintiff himself offered the 
answers of the defendant io evidence. The witness, whose statements are 
brought forward to impeach the credibility of the respondent, are not brought to 
testify in his presence, but are examined at a distance under a commission, per- 
haps at a remote part of another State, and without the party most interested 
having it in his power to be present, or to exercise proper supervision over the 
taking of the testimony. A proceeding more liable to abuse than this scarcely 
finds place in a system which has for its object the protection of the character 
and property of the citizen. An ordinary witness in a civil suit is surrounded 
with proper and sufficient guards when his credibility is thus sought to be 
impeached in a court of justice. 

The admission of evidence of the contradictory statement of a witness made 
to a third person on some former occasion, for the purpose of raising suspicions 
as to the truth of his testimony is not allowed, unless an essential pre-requisite 
has been complied with. Before the evidence can be admitted, the witness him- 
self, whose testimony is thus sought to be impeached, must be first interrogated 
as to the supposed contradictory statements which are afterwards to be adduced 
against him. This proceeding is but an act of common justice to the witness. 
Before his credit is attacked, he should have an opportunity of explaining the 
conversation in which the statement was made, under what circumstances, from 
what motives, and with what design. In the Queen’s case. it was one of the 
questions submitted to the judges by the House of Lords, and the answer deli- 
vered by Abbot, C. J. is a full and complete exposition, of the reason, nay the 
necessity of the rule, in the administration of justice. Queen’s case, Brod. 
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& Bingham, 314. According to the practice of the courts of Scotland, the credit haat ated 
of a witness cannot be impeached by proof of his having given an account of the Fussonan. 


matter on a former occasion. Phillips on Evidence, 293. 

Mr. Greenleaf thus states the rule to be: ‘The credit of a witness may also 
be impeached by proof that he has made statements out of court contrary to 
what he has testified at the trial. Before this is done, it is generally held neces- 
sary, in the case of verbal statements, first to ask him as to the time, place and 
person involved in the supposed contradiction.” 

Every reason which gives an ordinary witness the benefit of the protection of 
this wise and salutary rule, applies with double force to the party whose answers 
on oath are sought to be discredited in this manner by his adversary, who first 
seeks the advantage of his testimony and finding it not to be as he expected, is 
thus permitted to destroy it. Weare not aware of any means under our practice 
by which a party answering can be thus protected, but it certainly is necessary 
in cases of this kind, for the testimony establishing contradictory statements by 
the respondent to be received with caution, and examined and weighed under 
the severest scrutiny. 

It is contended, that the depositions of the witnesses prove that the price 
agreed to be paid by the defendant for the lands was the sum of $15,000, for 
which his notes were to be given, and that the defendant, finding himself unable 
to pay the amount, proposed to re-convey the lands to the plaintiff. It being con- 
ceded that the price was not paid, and there being no allegation in the petition of 
any promise to re-convey, and the annulling the sale being asked on the ground of 
the non-payment of the price, and the prayer of the petition being in the alterna- 
tive for the annulling the sale or the payment of the price, the evidence concerning 
the promise or obligation to re-convey would be liable to the objection taken by 
the counsel for the defendant, and ought to have been excluded. The testimony 
on this point we do not consider, however, as materially affecting the rights of 
either party as they are presented by the petition and answer. 

The testimony of two witnesses is relied upon as disproving the answers of 
the defendant as to the price of the land. Dyson swears that he was present 
when the bargain was made for the land; that he heard what passed between 
the parties at the time. The defendant was to give $15,000 for the lands, and 
notes were to be given. Learned from the parties that a deed had passed for 
the lands, but was not to be delivered until the notes were given. Defendant 
never executed the notes as he told witness, &c. 

But the testimony of Dyson as a man of veracity is discredited by three wit- 
nesses residing in Claiborne county, Mississippi, where Dyson resided in 1843 
and 1844. The testimony of three witnesses is relied upon as sustaining his 
character. T'wo residing in Adams county, Mississippi, testify fully in favor of it ; 
but the third, Crossgrove, states that, from a knowledge of his character, he 
would believe him upon his oath in a court of justice. On the cross-examina- 
tion this witness says, that should Dyson tell him any thing when not on oath, 
he would not know whether it was true or not, as he, Dyson, is in the habit of 
telling extravagant stories. His general reputation for veracity is not good; he 
would not believe him on oath when testifying against his own interest. If called 
upon to testify against his prejudices only, the defendant would believe him. 

The other witness, Richardson, was examined under a commission in the 
parish of Catahoula. This witness proves the plaintiff’s case from what he heard 
pass between him and the defendant in the house of the former, in 1843. The 
most important part of the conversation was overheard by the witness in an 
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adjoining room ; he relates also a conversation he had the next morning with the 
defendant pretty much to the same effect. No attempt has been made to dis- 
credit the testimony of this witness. He appears to have had an unusual pro- 
pensity to change his place of abode, having, in the thirteen years preceding 1846, 
had no less than eight distinct places of residence. He, during that time, 
resided in Little Rock, Arkansas ; in Miller county, Arkansas; in Jasper county, 
Texas; in the parish of Caldwell, in this State; in the parish of Catahoula; in 
Concordia; in Tensas; and again in Catahoula. 

It. would be impossible to refuse credit to the answers of the defendant, on the 
declarations of those witnesses. Supposing full effect be given to that of the 
last, it is but the testimony of one witness; that of the former, Dyson, we con- 
sider discredited even by the witness who has been offered in support of his 
character. There is no written proof against the answers: nor are there any 
strong circumstantial facts which corroborated the declarations of these witnesses. 
We think the circumstances tend to show a state of things which the plaintiff 
has no interest in estublishing, and which he has been at some pains to repu- 
diate—which neither party attempts to explain, or on which the court is asked to 
act. The evidence on this subject is not such as would authorize the court to 
notice it, but it is sufficient to prevent any favorable inference for the benefit of 
either of the purties litigant. , 

‘There is the testimony of a witness for the defendant who relates a conversa- 
tion he had with the plaintiff, in which the price of the lands was acknowledged 
by him to have been $2 50 an acre as related in the defendant’s answers. 

The value of the land at the time of the sale in 1840, would have been a strong 
circumstance in favor of the price of the land having been that claimed by the 
plaintiff, to wit, $15,000; but the very peculiar relations between the parties at 
the time lead us to the conclusion, that the real value of the land was not the 
test of the price agreed upon ; and therefore, we are bound to take that disclosed 
in the answers of the defendant, as we have no other guide. 

The material evidence as to the points determined, is all taken under commis- 
sion by deposition. ‘The witnesses were not examined before the district judge 
before whom the cause was tried without the intervention of the jury. As the 
case was on paper before the district court, we feel less reluctance in changing 
the judgment, which the result of our examination of the case compels us to do. 

There can be no rescission of the sale, for there has been no default established 
on behalf of the defendant, and the plaintiff can only recover the price of the 
land with interest. 

The judgment of the district court is therefore reversed; and it is ordered, 
adjudged and decreed, that the plaintiff recover from the defendant the sum of 
four thousand one hundred and twenty dollars and seventeen cents, with interest 
thereon at the rate of five per cent per annum, from the 5th day of August, 
1844, until paid, with the costs in the court below ; those of this court to be paid 


by plaintiff, 


Same CaseE—On a RE-HEARING. 


HE judgment of the court, on a re-hearing, was pronounced by 
Rost, J. It is ordered, adjudged and decreed, that the re-hearing prayed 
for in this case be refused; and the judgment rendered by this court on the 
16th April, 1850, amended by the addition of the sum of fifty dollars to the 
amount thereof, with interest as therein stated. 
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Heirs or BastaB_e v. THomas Curry et al. 


The 30th section of the insolvent law of 1808 requires that the syndic must present a petition 
for an order of sale before selling the insolvent’s property; but where the sale has been 
made, the non-exhibition of anorder of sale does not invalidate the purchaser's title. 

Where a person having a mere equitable claim to lands permits another to sue the United 
States for them, and recover judgment, and the lands are sold under an execution against 
the person having thus acquired a judgment, the original claimant is estopped from reco” 
vering the lands from the bona fide purchaser at the sale. 

Where one sells any right, title, or interest he may have in a claim of certain lands against 
the United States, without any warranty against third persons, the claim not being recog- 
nized by the United States, there is no law requiring the registration of such a conveyance 
in the office of register of conveyances in the parish where the land is sitoated. The land 
office of the United States for the district is the office in which such a claim should be filed 
or registered. 

Judicial proceedings carry with them notice, and an assignment made in court to the syndic 
has the same effect as if recorded in the parish where the land is situated ; there being no 
law requiring such assignments to be recorded. 


PPEAL from the Fifth District Court of New Orleans, Buchanan,J. T'. 


G. Morgan, for plaintiff, in reply to argument of defendants’ counsel con- 
tended: 1. The first point made by the plaintiffs is, the voluntary surrender by 
Bringier of the order of court thereon, and the assignment by him made vested 
the title to the property in the creditors. 5 M. R. 648. 2d. The surrender so 
made, being a judicial proceeding, was notice to the world. 4 M.R. 451. 7 
M.R. 409. 9M. R. 325. 3 Atk. 343. 2 P. Williams 282. But it is argued 
by defendants that the authorities cited by plaintiffs only go to show that insolvent 
proceedings are judicial proceedings; but there is not to be found an intimation 
that the whole world .is bound by all judicial proceedings, in every case. Again 
they say, that in truth the cessio bonorum is nothing more than a contract between 
the debtor and his creditors, although generally conducted according to certain 
formalities, under the sanction of a court of justice. 

To test the correctness of this latter position, we will refer more particularly 
to the authorities cited in our original brief. 

In the case of Dupau’s Syndics v. Brideauz, 4 M. R. 451, the court holds 
the following language: *‘We incline to think that the acts of creditors convened 
by a court of justice are part of the judicial proceedings, the whole course of 
which forms what is known to the Spanish laws by the name of juicio de con- 
curso,” &c. 

Davenport v. Segher’s Syndics, 7 M. R. 409: ‘The proceedings of the meet- 
ing of the creditors of an insolvent are judicial proceedings. They are ordered 
by the court, and constitute a part of the proceedings in the suit instituted by 
the debtor against his creditors, and are the basis on which rests the judgment 
which terminates it. They, therefore, are a part of those written proceedings 
which are required to be promulgated, preserved and conducted in the language 
in which the Constitution of the United States is written.” 

The same rule was recognized in the case of Viale’s Syndics v. Gardenier et 
al., 9 M. R. 324, and Mazentv. Marent et al., 1 L. R. 438. In the latter case 
separate and elaborate opinions were delivered, but all concurred in recognizing 
the soundness of the rule laid down iu the case of Durnford v. Segher's Syndics. 
Resting, then, on these repeated decisions, we submit that we were correct in 
saying that the surrender is a judicial proceeding. Was this judicial proceeding 
notice to the world? Mackelduy states the rule thus: “By means of the li/is 
contestatio the suit came to be pending lis pendens; and to this very important 
consequences were attached, of which, especially, the following are retained in 
the modern Roman law: Every kind of precription becomes thereby interrupted : 
the limitation of actions as well as the usucaptio on the part of the defendant. 
The object of the suit becomes thereby a res litigiosa, so that the plaintiff is no 
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longer enlitled to transfer hisclaim to another, nor is the defendant either to alienate 
or make a change in the thing for the recovery of which the action is brought 
against him.” ‘From the time the suit is.contested, every possessor, though 
he may have been previously a bona fide tenant, is treated as a possessor male 
fide, with respect to the omnis causa which is to be vested together with the 
thing.” Mackelday, p. 204, 205. 206, sec. 203, English translation. 

Every man is presumed to be attentive to what passes in the courts of justice 

f the Btate or sovreignty where he resides. And, therefore, a purchase made 
of property actually in litigation, pendente lite, for a valuable consideration, and 
without any express or implied notice, in point of fact, affects the purchaser in 
the same manner as if he had such notice; and he will accordingly be bound by 
the judgment or decree in the suit. 1 Story on Equity, sec. 405, cites Com. 
Dig. Chancery, 463, 464; 2 Fonbl. Eq., b. 2, ch. 6, sec. 3 note (n.;) Sorrell v. Car- 
penter, 2 P. Will. 482; Worsley v. Earl of Scarborough, 3 Atk. 392; Bishop 
of Winchester v. Paine, 11 Ves. 194; Garth v. Ward, 2 Atk. 175; Mead v. 

d Orrery, 3 Atk. 242; Gaskeld v. Durdin, 2 B. & Beatt 169; Moore v. 
Macnamara, 2 B. & Beatt 186; Murray v. Ballou, 1 John. Ch. Rep. 566. 

It is a general rule, that lis pendent is a general notice of an equity to all the 
world. uv’s Law Dic., verbo lis pendens, cites: 3 Atk. 343; 2 P. Will. 
282; Amb. 676; 1 Ver. 286; 2 Fonbl. Eq. 152, (note;) 1 Sup. to Ves. Jr., 
284; 3 Rawle’s Rep. 14; Pow. Mort., ind. h—t. 

These authorities, we submit, sustain the position originally assumed: that 
the _ bonorum is essentially a judicial proceeding, and as such notice to the 
world. 

But the learned counsel of defendants seems to intimate that the doctrine of 
lis pendente only has effect pendente lite. The numerous authorities to which 
we have referred do not sustain such doctrine. Indeed, it would seem to be 
a contradiction in effect, if not in terms, to say, that while all the world is pre- 
sumed to know that a suit is pending, and that all are bound to know the object 
of such suit, that the moment judgment is rendered it ceases to have effect ; 
and this more especially when the codes and statutes of this State may be 
searched in vain for rule directing the proceedings and judgments of the courts 
of this State to be recorded elsewhere than on the reeords of the court. except 
in the solitary case where the party desires his judgment to have the effect of 
a mortgage. The Code of Practice. art. 163, provides, that in actions of reven- 
dication, &c., the defendant may be cited either within the jurisdiction where 
the property revendicated is situated, though he has his domicil out of that 
jurisdiction, or in that where the defendant has his domicil, as the plaintiff 
chooses. 

Suit for land may be brought at the domicil of the possessor, although the 
land be situated in a different parish. Blanchard v. Ternant, 4 N.S. 188. 
The registry laws do not require the judgment of eviction to be recorded in 
the parish where the land is situated. ~ 

But suppose the rule to be as stated ; then the question would arise, where 
is a suit for surrender terminated? We submit, that it is commenced by the 
petition of the insolvent praying to be permitted to make a cessio bonorum; and 
terminates only when final judgment has been pronounced on the tableau of 
distribution. If this be true, as we confidently affirm it to be, then the suit of 
Louis Bringier v. His Creditors is now pending, and undecided. Wo tableau of 
distribution has been filed; 0 final judgment rendered. . 

3d. The title of Bringier to the property by him surrendered being vested 
in his creditors, he could make no valid sale thereof. The sale of a thing belong- 
ing texy .4 void. be vou? he gl pe - sy of Sale, No. 526. 11 L. 

. 345. 3M. R.385. Nemo plus juris ium transferre st quam ipse 
haberent. D. 50, 17, 54. cents tantte: 

e trust we have clearly shown the divestiture of the title of Bringier, by 
his surrender and assignment to the sheriff in trust for his creditors; and that 
the title of Bringier, such as it was, vested in Lambert Bastable and Brothers, 
by the sale made by the assignee; and, consequently, that the subsequent sale 
by Bringier to Garland and Curry vested no title whatever inthem. Under 
what title, then, does Stacy, the vendee of Garland, and Curry hold the remain- 
ing two-thirds of the land? ‘We say they have none other than the sale under 
which we claim, and the compromise between them and the heirs of Mooney, 
they, the heirs of Mooney, having acquired the title of Brothers and Lambert ; 
end holding under this title, they cannot be permitted to attack it. 
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But, say the learned counsel, they in making this compromise only bought 
their peace. We admit that when a party holding under a title defective in 
form, enters into a compromise with an adverse claimant, or where he seeks 
bona fide to get rid of a vexatious litigation, such transaction will not prejudice 
his rights. But such is not the present case. The pretended sale from Bringier 
to Garland and Curry is not defective in form. Neither is it defective in sub- 
stance, had Bringier been at the time the owner of the thing sold, and had there 
been no surrender made by him the title would have been conclusive against 
the world. It is, as we have seen, null and void, and conveyed no title what- 
ever, and according to the authority cited from Mackelday the defendants are 
possessors male fide. They were so as to all the purchasers; they are now so 
as to the present plaintiff. And as their only shield is the title acquired by the 
compromise, they cannot be permitted at one moment to protect themselves 
with it, and the next treat it as a nullity. 

Inasmuch as his honor Judge Preston was not on the bench when this case 
was argued in Deccmber last, we consider it ne essary to call the attention of the: 
court now to the following paragraph in the defendants’ brief. ‘The plaintiffs’ 
counsel, when he asserted in his brief that no part of the original record can be 
found, and we are obliged to depend upon an imperfect copy, appears to have 
forgotten what we assert actually took place at the trial below, to wit, that the 
original record was produced by the clerk, examined by the judge, and collated 
with the copy now in the transcript, which was found perfect and complete, 
and the statement of evidence shows that the record itself was produced, and 
not merely the transcript, or copy.” 

This statement was admitted by the learned counsel for defendants to be 


erroneous; the fact being as stated, ‘that no part of the original record can 
be found.” 


Stockton and Steele, for intervenors, contended: Ist. That the creditors of 
Bringier were bound to record the title which they acquired by his surrender, 
in like manner as any other conveyance or alienation must be recorded in order 
to affect third persons. 2d. That the ancestor of the plaintiffs never acquired 
any title from the creditors of LZ. Bringier, because Morgan, the sheriff, had 
no authority to sell. 3d. That, if any title was acquired by the ancestor of 
plaintiffs, it should have been duly recorded in Concordia, in order to have any 
effect against third persons. 

It is, perhaps, unnecessary to refer to the several registry laws; but it suffices 
to say, that they require all conveyances and alienations to be recorded, &c. Old 
Code, p. 294, art. 171. L.C. 2171. 2d section of act of 29th March, 1826, 
in B. & C. Dig. 945. Act of 26th March, 1813, B. & C. Dig. 596. 

Now, in the case of Smally’s surrender, 2d Ann. 228, the court says, that a 
voluntary surrender is an alienation. This case is very important on this point, 
as it establishes, that an alienation by surrender is not to be distinguished from 
an alienation by any other method. It may be asked, how can such an alienation 
be recorded? We answer, that the petition of the ceding debtor to be allowed 
to surrender, &c., and the acceptance by the judge are the conveyance; and, if 
recorded, they would be notice of the transfer. 

The doctrine of lis pendens being notice to all the world, does not obtain in 
Louisiana. 

In England there are but four law courts for the whole kingdom, all of which 
hold their sessions in Westminter; and there it is easy to consult the docket; but 
in Louisiana there is an independent district court of original jurisdiction in each 
and every parish ; and consequently here a similar rule would be unreasonable. 

The farthest extent to which our courts have gone is, that, in cases of suits 
for the recovery of immovables, the pending of the suit is so far made notice, 
that any conveyance made by defendant after the commencement of suit will 
not be noticed, and the suit progresses as if it had not been made. This is only 
a necessary rule of practice, without which no suit, in such cases, could ever be 
successfully prosecuted. But even in England the doctrine of lis pendens being 
notice, is confined to the courts of law ; and inchancery, even a decree is notice 
only to the parties thereto. I Story’s Equity Jurisprudence, sec. 405. 

ut even if lis pendens were notice, there could be no reason for its applica- 
tion in this case; because the surrender of Bringier to his creditors did not 
amount to lis pendens; there was no suit. There is no defendant in a voluntary 
surrender out of the property, but only as to the discharge of the debtor from 
imprisonment, which is a collateral issue ; and in case no appearance is made by 
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the creditors, no issue can be formed by a judgment by default, they are not 
required to do any thing, in default of doiug which, such judgment can be ren- 
dered against them. 

A plaintiff and a defendant are necessary to constitute a suit. Further, there 
must be an issue, in order to forma suit, and without one, either expressed or 
implied, there is no suit, no lis pendens. A thing is not litigious until there is 
a contestatio litis. 

The surrender is a mere mode of conveyance. The debtor is desirous of 
securing to all his creditors the benefit of all his property, and he takes the neces- 
sary steps to effect this object. In other States of the Union he may convey to 
trustees; but in Louisiana he must convey to all his creditors, which is done by 
petition to a competent court to be allowed to surrender, and the acceptance of 
the surrender by the judge. 

Again, in the present case there was a direct assignment eo nomine ; and only 
in consideration of this direct and express conveyance or assignment by Bringier 


«was he discharged from imprisonment by the court. This might have been 


easily recorded; and we humbly submit, that, in default of such recording, it is 
of no avail as against third persons. . 

The assignment made by Bringier is in these words: “I, P. L. Bringier, do 
hereby assign and transfer to the sheriff of the parish of New Orleans, in trust 
fur the security of my creditors, the whole of my property as described in my 
schedule.” P. L. Brinerer.” 

On the second point we will not make any remark, as it perhaps cannot be 
elucidated by reasoning. 

As to the third point we will simply refer to the case of Daramon and Lee, 
3 R. R. 160, which was a case of a deed made by the sheriff, &c. We think 
that case, and the act of 1813, in reference to recording sheriffs’ deeds, “Xc., 
fully cover the present controversy. Act of 26th March, 1813, B. & C. Dig. 
p- 596, sec. 1. 

We will here leave the plaintiff, and turn our attention to the defendant Stacy, 
whose pretensions to have succeeded to the interest of Rice Garland in said 
lands, we deem equally unfounded. 

The principal informality in the sheriff's sale, on which we rely as an objection, 


‘and which we deem fatal to his title, is the want of any notice of seizure to the 


debtor, R. Garland. 

Though some argument was made at the bar in the district court, as to the 
burthen of proof in regard to the observance or non-observance of the formalities 
required by law in effecting the sale under which Stacy claims; yet, in fuct, no 
such question arises in this case; because the facts, as to the notice, are either 
established or insisted on by Siacy himself. He does not insist that Garland 
was served personally with the notice, but only by and through a service on 
Curry as his agent. 

In the first place, we do not deem that the service on Curry is established; but, 
if it were established, then we hold that he never had any such power of attorney 
as was necessary to enable him to represent Garland in any judicial proceeding 
whatever; and for this we rely on the case of Seymour v. Cooly, 9 L. R. 78, 
and Fuselier v. Robin, 4th Aun. 61. 

But we hold that, if Curry ever had any such authority, that is an authority 
to represent R. Garland in judicial proceedings, it was revoked by the power 
of attorney from R. Garland to Wm. C. Hamner and Wm. H. Garland, dated 
15th January, 1846, and accepted and acied on by said attorneys, to the know- 
ledge of Curry, in June, 1846, as evidenced by the act of compromise between 
Curry and Garland, and the heirs of Mooney, at thatdate. C. C. 2999. This 
point is too plain for elucidation, and therefore we simply state it. 

It appears, then, that even if Curry was served with notice of seizure, he 
was not the authorized attorney of Garland to receive such notice ; and conse- 
quently, no notice of the seizure was ever given to Garland. A curator ad hoc 
to receive such notice should have been appointed, if he had no attorney in the 
State capable of receiving it. ’ 

But he did have such an attorney in Hamner and Wm. H. Garland, each of 
whom resided in New Orleans at the time, and who were known to Curry as 
his attorneys duly authorized for such a purpose. Enquiry of Curry would 
certainly have resulted in information of the fact. The notice should have been 
served on one or both of them. It is, then, fully established, that no notice of 
seizure was legally served on Rice Garland. 
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The result of this defect is, according to the uniform course of decision im 
this State trom the commencement of its judicial history up to the present 
time, fatal to the pretensions set up by Stacy under the sale made by the sheriff 
of Concordia. 

All formalities required by law must be complied with in order to effect a 
forced alienation. 11 M. R. 610, 675. 7 N.S. 185. 8 N.S. 246. 2L.R. 
328. 3L.R.421. 4 L. R. 150, 207. 9 L. R. 123. 16L. R. 556. 6R. 
R.74. 8R. R. 152. 9R.R. 69. 1st Ann. 297. 

Three day’s notice is required to be after seizure and before advertising, 
whether in case of fi. fa. or an order of seizure ; otherwise the sale is void and 
transfers no right in the property to the purchaser. C. P. 654, 655, 667. 6 
L. R. 631. 11 R. R. 54. 

On Monday, the 19th February, 1849, this court, in the case of Dorsey v. 
Hilis et al., decided that a petition setting up defects in a sheriff’s sale, should 
state all the defects relied on, and that no proof could be given at the trial as to 
any other than the defects so set out and relied on in said petition. The court 
refers to Landry v. L’ Eglise, 3 L. R. 219. 

We take it, then, that the doctrine of the courts in this State, as to the obser- 
vance of formulities required by law, has not been changed or overruled; nor is 
it likely to be. We have particularized, in the petitions of intervention, the 
defects in the sheriff’s sale; and Stacy has proved their existencé by endeavor- 
ing to show that they do not exist. 

The counsel of Stacy introduced in argument, in the district court, an autho- 
rity from the Supreme Court of the United States going to show, that that court 
holds; the irregularities in sheriffs’ sales do not effect the purchaser, &c. We 
are well aware that such has ever been the uniform doctrine of that court up to 
the session of the court held in the winter of 1847, 1848, when, in the case of 
L. A. Collier v.. Josiah Stansbrough, 6 Howard. U.S.S. R. 14, it was held, 
that the want of appraisement in a marshal’s sale, under execution issued from 
the Circuit Court of the United States forthe District of Louisiana, was fatal to 
the purchaser. This we think, settles the question as to the effect of the infor- 
mality, &c. 

H. A. Bullard, for defendants, contended : On the merits between the plain- 
tiffs and the defendants, the case involves an inquiry, Ist, into the construction 
of the laws relating to the surrender of property for the benefit of creditors by 
insolvent debtors, particularly of the act of 1808, for the relief of debtors in 
actual custody; and, 2d, into the policy, construction, and application of the 
registry laws. 

I. The legal title to property assigned or surrendered under the insolvent 
act of 1808 and 1817, did not vest in the creditors. The best exposition of 
those laws (because it is a legislative one,) is found in the Louisiana Code. 
Article 2171 declares, that “the surrender does not give the property to his 
creditors, it only gives them the right of selling it for their benefit, and receiving 
the income of it till sold.””. 2178: «*The creditors can never prescribe by any 
lapse of time, so as to gain a property in the estate ceded.” 2180: * Ali sales 
of property ceded to creditors, must be made at the same terms and under the 
same formalities that property seized on execution is sold, but the sale is made 
by the syndic, or some person authorized by them, at auction.” 

The act of 1826 introduced a new rule, but only in reference to a surrender 
made by a debtor not in actual custody, and it requires the judge to whom the 
insolvent’s petition is presented, to endorse upon the schedule, * that the cession 
of all the property of the insolvent is accepted for the benefit of his creditors ;” 
and the second section of the act declares that from and after such cession and 
eeengantte all the property shall be fully vested in the creditors. B. & C.’s 

ig, 495. 

In the case of Bringier v. His Creditors, not only was the proceeding had 
with direct reference to the act of 1808, the debtor being actually imprisoned, 
but there never was any acceptance by the judge or the creditors ; and the only 
judgment rendered was, that the debtor, having assigned his property in trust for 
the benefit of his creditors, should be released from imprisonment. And here, 
so far as the record shows, all proceedings ended. 

The idea that the legul title vested in the sheriff as trustee, for the benefit of 
the creditors as cestui que trust, and that, as trustee, he had a right to sell and 
. could confer a legal title, is repugnant to the provisions of the code above recited, 
which declares that the title is still in the ceding debtor. 
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It is also inconsistent with all the acts of Morgan, who signs his deed as 
syndic, and never was anything more than syndic of the creditors, or their 
agent for the administration of the effects surrendered according to law. Now 
it is clear, that a syndic has no authority to sell proprio motu ; he must have the 
consent of his constituents, the creditors, and an order of court; and he 
must pursue the formalities required for the validity of a sheriff's sale under 
execution. All this is wanting in the present case. The creditors never met; 
there is no evidence that they were ever notified to meet at any time; there is 
no order given by the court authorizing the sale. 

It is intimated in the plaintiff's brief that such order is to be presumed, 
because it is recited in the syndic’s deed. This presumption might have some 
weight if it had not been shown by the production of the original record, as well 
as the minutes of the court, that there is no trace of any such application by the 
syndic or the creditors, or of any such order to sell ; nor was any attempt made 
to show any mutilation of the record which exists in the same court which tried 
this case. The record, then, which is the highest evidence known to the law, 
contradicts the recital of the syndic in his deed. But it is not even pretended, 
that there was any appraisement of the property, which is, certainly, one of 
the formalities ired by law for a valid sale by the sheriff under execution. 
We confidently atk the court, then, whether, in the absence of any consent on 
the part of the creditors, in the absence of any judicial authority, and without 
any appraisement, a loose, irregular, unauthorized sale by the syndic at auction 
can be regarded as having vested in the purchasers the legal title to the property 
in controversy, as against Bringier, or those who hold under him. He had, 
surely, such an interest as authorized him to require that his creditors, m the 
disposition of the property ceded, should act according to law, for the common 
benefit of the debtor and his creditors. He had, especially, a right to require 
that all the formalities of law should be complied with. But not only all these 
formalities were neglected, and the land sold for a little over $100, but the pur- 
chasers never exercised any acts of ownership under their purchase, never took 

jon, or recorded the title deed, until December 21st, 1846, after the 
¢onfirmation of the title by the District Court of the United States, at the suit 
of Curry and Garland, and nearly five years after the registry of the sale from 
Bringier to them. 

The case cited by the plaintiffs counsel from the 1 R. R. 384, sustains 
many of the positions which we have assumed. The court said, that the insol- 
vent who has surrendered his property to his creditors, is interested that the 
estate should be legally disposed of, though it is added that this is not a real 
interest in any part of the property ceded, and that the debtor cannot interfere 
after the proceedings in insolvency are closed. It may be remarked, that in 
that case, the surrender was made and accepted under the act of 1826; and 
that all proceedings had been closed by a tableau of distribution, and that an 
attempt was made to defeat a title acquired under those proceedings. But in 
Bringier’s case, the assignment took place under a different law, never was 
accepted by the judge, or assented to by the creditors, and that the proceedings 
are not yet closed. No account even of the pittance received from the pur- 
chasers of the land has ever been received, much less a tableau of distribution. 

The judge of the district court has fallen into a strange error. He asserts 
that Bringier was released from all his debts. The record contradicts this in 
express terms. The order. or decree rendered was merely that he be dischar- 
ged from imprisonment, and no other order could be rendered except upon the 
express consent of two thirds of the creditors, in number and agnount. The 
record shows that none of the creditors appeared, and although it appears that 
an order was given to notify them to attend, there is not the slightest evidence 
that any such notifications were ever given, and though the statute requires 
Notifications to be published in two newspapers in French and Engligh. The 
court is asked to presume the notice to the creditors; to presume their assent to 
the assignment ; to presume that the court authorized the sale by the syndic ; to 
presume that public notice was given by him of sucha sale. The whole title 
of the plaintiff rests upon these presumptions, most of which, if not all, are 
clearly contradicted by the record. The plaintiff’s counsel, when he asserted 
in his brief that no part of the original record can be found, and we are obliged 
to depend upon an imperfect copy, appears to have forgotten what we assert 
actually took place at the trial below, to wit: that the original record was pro- 
duced by the clerk, and examined by the judge, and collated with the copy now 
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in the transcript, which was found perfect and complete, and the statement of Hens oF 


evidence shows that the record itself was produced, and not merely the trans- 
cript or copy. We refer the court to the following authorities, some of which 
will be found to bear upon this point of the case: 4 M. R.450. 5 M. R. 618. 
1 N. 8.95. 6 N.S, 182. 6 M.R. 560. 7 N.S. 180, 425, 442. 6 L. 
R. 9. 2R.R. 201, 539. 

2. Upon the subject of the registry laws, it is, perhaps, enough to say, that 
this court has already pronounced its opinion in at least two cases, and -that 
it is in perfect harmony with all the decisions rendered by your predecessors. 
The first case is that of Tulane et al. v. Levinson, 2d Ann. 787, in which the 
court held, that a sale of land, to have any effect against third persons, must 
be recorded in the office of the parish judge of the parish in which the land 
is situated, and that it is not sufficient to have recorded it in the office of the 
recorder of mortgages. It was further said, that under our registry laws, notice 
is not equivalent to registry. Here was a sale by the true owner, by authentic 
act, recorded in the parish, but not in the proper office, which the court held, 
conferred no rights on the purchaser. 

The second case is, that of T’ear el al. v. Williams et al., inthe same volume, 
p- 868, 869. The same doctrine is adhered to, and refere is made to the 
case of Carraby v. Desmare, 7 M. R., N. S., 662. In the now before the 
court, the primitive title of Bringier is admitted ; indeed; both parties claim 
under him. He was the grantee, deriving his title from ghe sovereign, and 
consequently there was no necessity for its being registered. See Tear et al. 
v. Williams et al., ante. -He was known to be the grantee of the Spanish 
Government, although his title had not been fully recognized by the United 
States. He sells to Curry and Garland, in 1841, who immediately record their 
deed in the proper office, and go into possession, Five or six years afterwards, 
the plaintiffs recorded a deed purporting to be a sale by the syndic of Bringier’s 
creditors. Now, if Bringier himself had sold to the plaintiffs, and they bad 
kept the act in their pockets, never recorded it, never taken possession, nor 
exercised any act of ownership, and he had afterwards sold to the defendants, 


by an act duly recorded, the last purchaser, under our registry laws, would . 


hold the land. 

We are aware of only one exception to this rule, and that is in cases of 
fraud and collusion; and we understand the cases of Splane v. Micheltree, 
and Gill v. Gill, tarned upon those principles. Good faith is to be supposed 
to exist, unless the contrary is shown; and where the second purchaser or 
mortgage is in good faith, a previous sale or mortgage by his vendor, not regis- 
tered, can have no effect against him, either as conferring title or possession. 
And, so far has this court carried the doctrine, that even when the attorney 
of the party, who had transacted the business, knew the existence of the 
previous sale, and that it had been registered in the wrong office, in the same 
village, the second sale was beld to convey the title. See T'ulane’s case, ante. 

The act of 1813 requires even the sales made by sheriffs and other officers, 
to be recorded in the office of the parish judge of the parish in which the land 
is situated, and it declares, that all sureties, contracts, sales, judgments, sen- 
tences, or decrees aforesaid, and all liens of any nature whatever, having the 
effect of a legal mortgage, which shall not be recorded, agreeably to the provi- 
sions of this act, shall be utterly null and void to all intents and purposes, except 
between the parties thereto. 

The Supreme Court applied the stringent provisions of this act in numerous 
cases, even where the first sale was made by judicial authority, but the sheriff's 
deed had not been registered, so as to effect the rights of third persons sub- 
sequently acquired. In the case, among others, of Perron v. Maillan, 11 L. 
R. 489, the defendant was in possession under a purchase from the original 
proprietor, who sold long after the date of the sheriff's deed, and it appeared 
that the sheriff’s deed had never been recorded in the parish where the Jand 
is situated, and it was not shown that the purchaser had any knowledge of the 
sheriff’s sale, and the court affirmed the judgment below, by which the second 
sale was held to convey the best title. 

The same decision was made in the case of Murphy v. Jandot, 2 R. R. 378, 
in which Mrs. Clark, the first owner, mortgaged the lot after the sheriff's sale, 
but the deed had not been registered. In both these cases, there had been 
judicial proceedings, a judgment and fiert factas executed, but these persons 
were left ignorant of any divestiture of title by neglecting to record the sheriff's 
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deed of sale. The provision of the Code of Practice, requiring sheriff's deeds 
to be recorded in the clerk's office, was intended to make them authentic, and 
admissible in evidence, without proof, but did not change the provisions of the 
act of 1813. 3 R.R.160. See further on this point, William v. Hagan, 2 L. 
R. 122. 4 L.R. 241. 15 L. R. 269. 7 M.R., N.S., 661. 

But the learned counsel for the plaintiffs contends, that his clients acquired 
their title in virtue of judicial proceedings, and such proceedings are notice 
to the whole world. The proposition to that extent cannot be true. The doc- 
trine of the lis pendens is much more restricted, and has no application to this case. 
It is true. that Bringier was arrested by one of his creditors, on the mesne pro- 
cess, and offered to make a cessio bonorum ; and_on his voluntarily executing an 
assignment for the use of his creditors, he was discharged from the custody of 
the sheriff. ‘The doctrine of the lis pendens, we understand to be this, that 
when a contest arises before a court of justice, relative to the title to property, 
no sale or other disposition of it, pendente lite, can oust the jurisdiction, and 
that the judgment finally rendered, will be conclusive upon the parties and 
all persons thus acquiring a pretended title. We are not aware that it has ever 
been contended, that every body is bound to know all proceedings had in a 
court of j e,° contracts entered into, under such proceedings, much 
less the sale of la by sheriffs, trustees or syndics, made in virtue of a 
judgment of the court, but by virtue of an authority derived from the consent 
of one of the parties: The history of this doctrine is well known. Originally, 
in the earlier period of the law, things in controversy, about which there existed 
a litis contestatio, ware’ regarded as res litigiosae, and were incapable of alieva- 
tion. They were, pending the controversy, considered as extra commercium ; 
all pretended alienations were, therefore, regarded asradically null. Insensibly, 
the principle came to be what it is considered at this day, as we shall endeavor 
to show by authorities, to wit: that, notwithstanding such alienations, pendente 
lite, the judgment finally pronounced should conclude both parties and privies 
thus seeking to acquire rights. See Fr. 3 D., de litigiosis, 44,46. 4 Gains, 
117. 1 Maynze éléments de droit Romain, 328. Makeldey, Institutes de droit 
Roman, 117 French Trans. The authorities cited by the counsel from Martin’s 
Reports, only go to show, that insolvent proceedings are judicial proceedings, 
but there is not to be found an intimation that the whole world is bound by all 
judicial proceedings in every case. 

This doctrine is fully developed by Judge Story, in his Treatise on Equity” 
Jurisprudence, vol. 1, 406. After speaking of the registration of deeds as con- 
structive notice, he says, ‘* It is upon similar grounds, that every man is presumed 
to be attentive to whut passes in the court of justice of the State, or sovereignty, 
where he resides; and, therefore, a purchase made of property actually in 
litigation, pendente lite, for a valuable consideration, and without any express or 
implied notice, in point of fact, effects the purchaser in the same manner, as if 
he had such notice; and he will be accordingly bound by the judgment or 
decree in the suit. Ordinarily, it is true that the decree of a court binds only 
the parties and their privies in representation or estate. But he who purchases 
during the pendency of a suit, is held bound by the decree that may be made 
against the persons from whom he derives title. The litigating parties are 
exempted from taking any notice of the title so acquired, and such purchasers 
need not be made a party to the suit. * ° * It is a rule founded 
upon a great public policy ; for otherwise alienations made during a suit might 
defeat its whole purposes, and there would be no end to litigation; and here 
arises the maxim : pendente lite, nihil innovetur, the effect of which is not to 
annul the conveyance, but ouly to render it subservient to the rights of the 
parties in the litigation.” The author adds still another modification of the rale, 
to wit, that “a lis pendens, being only a general notice of an equity to all the 
world, it does not effect any particular person with a fraud, unless such person 
had also special notice of the title in dispute in the suit.” 

But, in truth, the cessio bonorum is nothing more than a contract between 
the debtor and his creditors, although generally conducted, according to cer- 
tain formalities under the sanction of a court of justice. This is more espe- 
cially the case in voluntary surrenders. It is treated of in the code, under 
the head of conventional obligations. ‘The court, under whose eye the proceed- 
ings are conducted, so far from pronouncing upon the title to property, merely 
orders the discharge of the debtor from arrest, on his executing a voluntary 
assignment of his estate for the benefit of his creditors. That assignment is in 
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itself a contract, and in this particular case does not appear ever to have been 
accepted or assented to. For ought that appears, the mass of creditors were 
as ae of what was done as Curry or Garland nearly twenty years after- 
wards. 

The judge of the district court more than intimates, that the filing of the 
sheriff's deed, together with a copy of. T'rudeau’s survey, in the land office 
at Ouachita, was a sufficient constructive notice to the defendants of the pur- 
chase made by the plaintiffs’ ancestor and his associates. But, it is obvious, that 
the law has not made such filing equivalent to notice, and that the land officers 
at Ouachita, having no authority to confirm the grant, the only object was to 
give them notice of the claim, in order that the land embraced within the limits 
of the grants should be reserved from public sale. No one goes to the public 
land office to ascertain who is the owver of particular tracts of land, but only to 
leurn what land is vacant, and subject to entry or sale. It is further intimated, 
that Curry and Garland did not purchase land, but merely a claim which is 
only an incorporeal right, and that on this ground, also, registry was not required. 
But, it cannot be doubted that land was sold; the only doubt was about the 
title. It is true, the title was inchoate, but that does not prove that the thing 
substantially sold was what land remained not disposed of by.the Government, 
and the right to enter the same quantity previously dis, of in any land 
district in the State, as shown in the case of Slacey v. Hamner. 

It is upon this principle we contend, that if the plaintiffs are entitled to 
recover at all, in the opinion of this court, they must take a one-third of the 
land, the title- to which was already confirmed, together with one-third of the 
scrip for six thousand and thirty American acres precisely, as would have been 

_ adjudged to them if they had been parties in the suit of Curry and Garland 
y. The Uniied States. They remained silent until that suit had been carried 
to a successful termination; and, if they are to participate in the result, they 
eught to pay their share of the expenses incurred fot the common benefit of all 
parties, and not take one-third of the land with a most advantageous location, 
and throw upon our hands the right to make up the deficiency out of the refuse 
lands belonging to the domain. It is, however, agreed, that as to our equitable 
claim for contribution towards expenses, taxes paid, &c., the matter is to be left 
open for future adjustment. The land to which the title was actually confirmed, 
was about thirty-two thousand arpents, instead of forty thousand, called for by 
the grant. . 


The judgment of the court was pronounced by 

Eustis, C. J. This is an appeal from a judgment of the court of the Fifth 
District of New Orleans, by which the plaintiffs recevered from the defendants 
one undivided third of certain lands situate in the parish of Concordia. The 
judgment also dismissed the petitions of intervention of John Mc Donogh and 
of George T. Williams & Co., creditors of Rice Garland, one of the defendants, 
The appeal is taken by the defendants and the parties intervening, and the ease 
has been argued by the counsel of each. 

The petitioners, daughters and heirs of Jonah Bastabie, deeeased, claim of 
the defendants the undivided third of a tract of land situate at the confluence of 
the Ouachita and Black rivers, in the parish of Concordia, said tract containing 
forty thousand superficial arpents. 

The title set up by the plaintiffs is a deed aaade by the sheriff of the parish 
of Orleans on the 25th June, 1828, which recites that at a public sale, after legal 
advertisements, made by said sheriff onthe 10th May of the same year, ander 
an order of the District Court of the First Judicial District of the State of Lou- 
isiana, in the case of Louis Bringier v. His Creditors, the property therein 
described was adjudicated to Isaac Lambert, Jonah Bastable, and William 
Brothers. The description of this property in said deed is as follows: A claim 
for forty thousand arpents of iand in Ouachita, situated at the confluence of 
Ouachita and Black rivers, granted to the said Bringier through his father, by 
the Baron de Carondelet in 1796; the original titles certified by Gurley, Register 
of the Land Office, were given to T. B. Robertson, Esq. whilst our representa- 
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tive in Washington City, in the year 1815. It is probable that a duplicate drawn 
out of the office of the late Mr. Bouchou, Surveyor General of this State, about 
the year 1820, and forwarded to the western land office, has been there recorded ; 
however, Mr.-Bouchou kept a copy, which is in the records under the charge 
of the surveyor general.” 

This sheriff’s deed was recorded on the 27th June, 1827, in the clerk’s office 
of the First Judicial District Court. It was also registered in the office of alien- 
ations in the parish of Orleans, about the same time. It was a third time 
registered in the land office at Munroe, (being the United States land district in 
which the land was situated) at a time which is not shown by the evidence, but 
which must have been about the 6th February, 1837, because the said registry 
was made under the act of Congress ‘ for the final adjustment of claims to lands 
in the State of Louisiana,” approved the 6th February, 1835; by which act the 
limitation for recording evidence in support of claims was,two years, counting 
from the passage of said act. Finally, the sheriff’s deed in question appears to 
have been recorded a fourth time, in the office of the recorder of the parish of 
Concordia, on the 21st December, 1846, 

The title of defendants is a notarial act of sale from Louis Bringier to Thomas 
Curry and Rice Garland, passed at New Orleans before Seghers, notary, on 
the 13th April, 1841. The description of the property in the conveyance is as 
follows: ‘All the right, title, interest, and claim, that he (the vendor) may have 
in and to a certain tract or parcel of land situate in the county of Concordia, on 
the east bank of the Rio Negro, commonly called Black river, commencing at 
the mouth of the bayou Tensas, having such front on said Black river, running 
back on the lower line east fourteen hundred perches or poles, on the back line 
running north two thousand eight hundred perches or poles, and on the upper 
line three hundred and eighty perches or poles on the bayou Tensas, thence to 
the mouth of said bayou, as will give the superficial quantity of forty thousand 
arpents, according to a plan of survey made by Don Carlos Trudeau, formerly 
Surveyor General of the Province of Louisiana, on the 4th September, 1796, 
in obedience to an order of survey given by the Baron Carondelet, formerly 
Governor of the Province of Louisiana, the original plan of survey has been 
delivered by said Louis Bringier to the purchasers, who acknowledge the receipt 
thereof.” 

This act of sale from Bringier to Curry and Garland appears to have been 
recorded in the notarial records of the parish judge of Concordia parish, on the 
1lth May, 1841. The interest of Rice Garland in the property thus purchased 
was divested by a sheriff’s sale, under a writ of fiert facias issued upon a judg- 
ment obtained by the Bank of Louisiana against said Garland. This sheriff’s 
sale took place on the 5th December, 1846, and the defendant Stacy, being the 
highest bidder, the interest of Garland in the Bringier claim was adjudicated 
to him. 

It is thus seen that the plaintiffs and defendants both hold under Bringer, and 
the controversy is, in which of these parties the right of Bringier is vested. The 
Bringier claim having been affirmed by the United States Court for this district, 
by judgment rendered at the suit of Garland and Curry v. The United States, 
which judgment is now final, the party in whom the right of Bringier is must 
recover the property. Of the three parties, purchasers at the sheriff’s sale of 
the 10th May, 1828, two intervened in the suit in the United States Circuit 
Court, and the two undivided thirds of Lambert and Brothers, in the said pur- 
chase at sheriff’s sale, became vested in the defendants by compromise. 
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The evidence shows that Louis Bringier, the original claimant of this large 
tract of land, filed his petition for the benefit of the act for the relief of insolvent 
debtors in actual custody, in the District Court of the First Judicial District of 
the State of Louisiana, on the 3d November, 1827. Annexed to his petition was 
a schedule, containing a statement of his debts and also of his property, as 
required by the act of 1808. One of the items of property on Bringier’s schedule 
(the fourth) is that now in controversy; which is described in said schedule in 
the identical words of the description in the sheriff’s deed to the ancestor of 
plaintiffs, which have been copied. 

Upon the filing of this petition and schedule, an order of court was made for 
notice to Bringier’s creditors to appear in open court on the 26th November, 
1827, to show cause, if any they had, why the petitioner should not be dis- 
charged according to the prayer of his petition. 

On the 26th November, 1827, the day fixed by the said order, the record shows 
that Bringier appeared in court, and having made an assignment of all his 
property to the sheriff of the parish of Orleans, in trust for the use of his 
creditors, and having taken the oath prescribed by law, and no opposition having 
been made to his discharge, judgment was rendered discharging him from 
imprisonment. 

The record also contains the assignment, signed by Bringier, which is in the 
following words: “I, P. L. Bringier, do hereby assign and transfer to the sheriff 
of the parish of Orleans, in trust for the security of my creditors, the whole of 
my property as contained in my schedule.” 

We have seen that the sheriff sold on the 10th May, 1828, the property in 
question. The deed states that it was made on an order of court, given in the 
case of Bringier v. His Creditors. The record of the case of Bringier v. His 
Creditors does not exhibit any special order of court for the sale of the property, 
but it is, perhaps, to be presumed there was such an order. Nothing, indeed, in 
the act of 1808 requires a special authorization of court to the assignee of the 
insolvent debtor, for the sale of the property assigned to him in trust for the 
creditors. In this respect, this law differs from the law of 1817, regulating the 
proceedings in a cessio bonorum. By the 30th section of that law, the syndic 
must present his petition for the sale of the property surrendered. We are of 
opinion, that the non-exhibition of an order of sale does not invalidate the plain- 
tiffs’ title. 

The statement of the titles under which the plaintiffs and defendants respec- 
tively claim, we have taken from the able and well prepared opinion of the learned 
Judge of the Fifth District Court of New Orleans, in the leading doctrines of 
which, we fully concur. 

Although the two defendants claim under the insolvent Bringier, yet Stacy 
does not hold directly from him. He purchased the interest of Garland at 
sheriff’s sale under a judgment against Garland in favor of the Bank of, Lou- 
isiana. This sale was made on the 5th of December, 1846. The claim of Curry 
and Garland to the land had then been confirmed by the court of the United 
States. The title of Garland was then a judgment, and the land thus held by 
Garland in his name was purchased by Stacy and paid for by him to the seizing 
creditor. It is obvious, that his position in relation to the plaintiffs is materially 
different from that of the other defendant who claims under a sale from the 
insolvent previous to the confirmation of the Bringier claim. According to 
numerous decisions of this court, the plaintiffs’ rights being strictly equitable. and 
having permitted Garland to take and hold one-half the property in his own 
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name, those rights cannot be enforced to the detriment of bond fide judgment 
creditors of Garland, or purchasers for a valuable consideration, without notice. 
The respective rights, therefore, of the two defendants, depend upon different 
principles. 

Curry, as we have seen, claims under a recorded authentic act from Bringier, 
and Bringicr had previously ceded his interest in the lands to his syndic for the 
benefit of his creditors. The assignment which he made in open court was not 
recorded, nor was the sheriff’s deed to the plaintiffs’ ancestor in the parish of 
Concordia, where the lands are situated. The principal argument of the defence 
has been directed to the effect of this non-recording. It is said that it renders 
the sheriff’s deed without effect as to third persons. There does not appear to 
have been any notice on the part of the defendants of the title of the plaintiffs ; 
there is no allegation or evidence to this effect. 

The district judge was of opinion, that the sale by the syndic was not one of 
lands required to be recorded under the registry acts, but of a claim to lands 
under a title not confirmed by the government of the United States, and that a 
registry of the proofs of the claim and transfer in the land office of the district 
within which the lands were situated, was a sufficient recording to give effect to 
the sale to the ancestor of the plaintiffs. 

The right which the insolvent ceded to his creditors, appears in his schedule 
as “my claim in 40,000 arpents of land in Ouachita,” situate, &c. 

The sheriff’s deed describes it asa ‘claim for 40,000 arpents of land in 
Ouachita,” situate, &c., and purports to transfer to the purchaser the above 
deseribed claim, and all the right, title and interest which the said insolvent or his 
creditors had on the 3d of April, 1828, or at any time since had in or to said 
land, or any part thereof, &c. 

Curry and Garland on the 13th of April, 1841, from Bringier bought what ? 


_ Let the act speak for itself: «Personally came and appeared Louis Bringier, 


residing in the city of New Orleans, who declared that for and in consideration 
of the sum of five thousand dollars to him in hand paid in ready money by the 
hereinafter named purchasers, the receipt whereof he does hereby acknowledge, 
he, the said Louis Bringier, does, by these presents, sell, bargain and convey, 
assign and make over forever unto Thomas Curry of New Orleans, and Rice C. 
Garland of Opelousas, both here present and accepting jointly each for one 
undivided half, all the right, title, interest and claim that he may have in and to 
a certain tract or parcel of land situate in the county of Concordia, on the east 
bank of the Rio Negro, commonly called Black river,"’ &c. 

The act recites, that the original certified plan of survey has been delivered 
by said Bringier to the purchasers, who acknowledged the receipt thereof; that 
the sale is made without any warranty on the part of Bringier, except against 
himself, his heirs, and those claiming under him, and that the purchasers know- 
ing that said title has not been confirmed by the United States, they take upon 
themselves all the risk and expense of procuring the confirmation thereof. 

This purchase from Bringier, fourteen years after his bankruptcy and after 
the sale of the same thing by his syndic to the plaintiffs’ ancestor, turns out to 
be a simple quit claim on the part of Bringier of the right and interest he may 
have in the object sold. Bringier does not undertake even to declare that he 
has any real interest in it. He knew he had ceded it to his creditors to be 
applied to the payment of his debts, and he knew it had been sold for that object. 
Hence the unusual, guarded and equivocal description, the use of the words 
‘*may have,” and the exclusion of any warranty on his part, except against him- 
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self, his heirs and those claiming under him. Had he undertaken to have solda 
subsisting right, his warranty and his word would stand falsified by his transfer 
to his creditors. He sells a mere contingency, and the whole affair was a specu- 
lation on the part of the purchasers on the chances of giving it such a direction 
as would ensure its success. 

As this claim has resulted in a judgment of a court in favor of the title to the 
purchasers, it is not necessary that we should make any statement in relation to 
it, except that we* concur with the district judge in the opinion, that it is not 
within the letter or purpose of the registry acts. It is not a claim by which 
lands are to be affected in the language of the statute. 

If any right can be predicated of the claim, it falls under that class denomi- 
nated incorporeal rights. No action could be maintained for the possession or 
ownership of the land under this claim, as it is in evidence before us; and we 
can consider it as having no force or value whatever, except as addressed to the 
bounty of the government of the United States. 

We do not think, therefore, that the rights of the respective parties as they 
are presented before us by the evidence and arguments of counsel, rest upon 
the rules of the petitory action. The legal title, or indeed the only title, is in 
the defendants. The plaintifis’ rights are strictly equitable; and the real ques- 
tion is, whether the judgment obtained, by which the title has been vested in the 
defendants adversely to the United States, inures to the benefit of the plaintiffs 
to the extent of their interest. 

In order to complete the transfer to the purchasers of the claim under the 
syndic’s sale, all that it was in their power to do was to record it in the land 


office of the district where the lands were situated. The transferree is only | 


possessed of the thing transferred, if it be debt, right or claim, after notice has 


been given to the debtor. , If there was any obligation attached to this claim, the . 


United States owed it, and the land office was the proper office to notify of the 
transfer. We find that a copy of the plan of survey, as it is called, the original 
of which is said to have been delivered by Bringier on the sale to Curry and 
Garland in 1841, (which is the only evidence of any claim which has been 
befure us,) was, together with a copy of the deed of the sheriff as syndic, filed 
in the land office at Monroe, under the act of Congress of February 6, 1835, and 
a favorable report from the’ land officers solicited in behalf of the claim. We 
think these documents are to be taken as having been filed under that act, or 
with a view of taking that benefit of it, and consequently previous to its expira- 
tion, or within a short time after; at all events, previous to 1841. 

The proper notice having been given of the transfer of the claim, it results 
that Bringier, when he made the quit claim to Curry and Garland, had no 
interest whatever in it. The defendants are presumed to have been cognizant of 
the proceedings in insolvency of Bringier and of the assignment made by him 
under it. The judicial proceedings carry with them notice ; and the assigament 
made in court to the syndic had the same effect as if recorded in the parish 
where the lands were situated, there being no law requiring such assignments 
to be recorded. They were buying a land claim, and the land office was the 
proper place to look for the evidence of its ownership. They knew it had never 
been confirmed, and they knew that if it was nota fraud it must be registered 
among other claims for land according to the laws of the United States. The 
reserve with which Bringier invests his obligations in the act of sale, would 
create distrust in the mind of any bond fide purchaser. We think, with the 
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district judge, that the defendants bought the claim cum more, and must account 
to the plaintiffs for the share of their ancestor in it. 

We see nv reason why the interventions should be sustained, and think the 
district judge did not err in dismissing them. 

The judgment of the court, so far as relates to Stacy, we think erroneous. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below, so far as the same relates to the defendant David S. Stacy be reversed, 
and that there be judgment in his favor for one-sixth part of the grant, and that 
he be forever quieted in his title to the same against the pretensions of the plain- 
tiffs. It is further ordered and decreed, that as it relates to the defendant T'ho- 
mas Curry, the judgment of the court below be affirmed ; and that the plaintiffs 
recover one undivided sixth of said grant, subject to the reservations in the 
judgment of the court below, to wit, that the allowance of 3000 acres of said 
land, for the payment of counsel’s fees, be first deducted from the whole grant, 
and borne by the parties in proportion to their interest in the same. And it is 
further ordered, that as it relates to the defendant Curry, the case be remanded 
for further proceedings according to the agreement of the parties and the judg- 
ment of the district court; and that one-half of the costs of the court below and 
on this appeal, be paid by the defendant Curry, and one-half by the plaintiffs. 
And it is further ordered, that the judgment dismissing the intervenors be 
affirmed, with costs in both courts. 
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Tuomas May v. Norspertr Ransom. 


Where, under art. 656 C. C., in a matter of natural servitude it is not possible to do justice 
to both parties, recourse should be had to the police jury which under the act of 1813 has 
ample power. 

Irrelevant testimony should not be received in evidence. 


PPEAL from the District Court of St. John the Baptist, Randall, J. 
Gedge and M. Taylor, for plaintiff. Grailhe,Y%or defendant. 

The judgment of the court was pronounced by 

Rost, J. The plaintiff alleges, that the defendant has, to his great damage 
and injury, constructed levees or dams upon his estate, and adjoining the lands 
of the petitioner, whereby the natural flow of the waters is arrested, and they 
are made to overflow his lands. He prays that the defendant be compelled to 
remove those levees or dams, and to pay damages. 

The answer contains a general denial, and further avers, that the land of the 
defendant is the superior estate, and owes no servitude to that of the plaintiff. 
That the natural flow of the waters along the line of the levee complained of is 
in a direction parallel with it. That the levees or dams complained of have 
existed for more than fifteen years without any opposition from the plaintiff or 
his vendors, and that he has waived by his silence any rights he might have. 
That the said levees or dams were not constructed with the intention of arrest- 
ing the natural flow of the waters on the plaintiff’s land, but for the purpose of 
counteracting the effect of two wide draining canals now existing on his estate, 
which accumulate the water in large bodies, raise it above its level, and force it 
with great rapidity through the defendant’s land. That those canals extend far 
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beyond the cultivated lands of the plaintiff; that they change the natural course 
of the waters, and should not be permitted to continue open. That the coulées, 
through which some of the water that fulls on the plaintiff's land finds its way 
on the defendant’s estate, are the result of crevasses, and cannot be considered 
natural drains. 

The case was tried before a jury, who found in favor of the defendant. The 
plaintiff has appealed from the judgment rendered upon this verdict. 

On the trial of the cause, the defendant’s counsel propounded to Feliz Garcia, 
and to other witnesses introduced by him, the following question: From your 
experience as a planter, and your knowledge of the localities, which do you 
consider the best means of draining the land of the plaintiff and of his neighbors, 
and to empty the surface waters into bayou Pin? To which question the plain- 
tiff’s counsel excepted, on the ground that it was wholly irrelevant to the issue. 
That the question to be decided was whether the plaintiff’s plantation drained 
naturally upon the plantation of the defendant from their relative situations, and 
not whether a system of artificial draining could be devised, which could carry 
off the water from the plantation of the plaintiff and his neighbors; and that the 
tendency of all such testimony was te mislead the jury. But the court admitted 
the testimony ; and the plaintiff took a bill of exceptions. 

The defendant’s counsel also asked the witness Surgi, who is a civil engineer, 
whether he knew any portion of France which at all resembles the alluvial por- 
tion of Louisiana? which question was put for the purpose of showing that the 
text of the Louisiana Code, under which the action was brought, was inappli- 
cable to lower Louisiana, because the corresponding text of the Code of France, 
from which our text was copied, was enacted for a country of which the surface 
and topography are different. 

The plaintiff's counsel objected to the introduction of this evidence, on the 
ground that the causes which influenced the legislators of France could have no 
influence upon or connection with a positive provision of our own law, which, it 
must be presumed, was enacted to meet our own necessities. That its applica- 
bility was te be tested by the local and relative positions of the places in relation 
to which it was invoked ; and that such testimony tended to distract the minds 
of the jury, and to divert them from the real issue. 

The court permitted the question to be answered ; and the plaintiff's counsel 
took another bill of exceptions. 

Weare of opinion, that the district judge erred; and that the testimony objected 
to should not have been received. It was irrelevant to the issue, and well 
calculated to mislead the jury. The cause must therefore be remanded. 

The issue in this case is the same as in Martin v. Jett, 12 L. R. 501, and 
presents the same difficulty in applying the law, on which the plaintiff relies. 

The alluvial soil of Louisiana cannot be profitably cultivated without frequent 
open drains, the necessary effect of which is to accumulate the waters which 
previously flowed naturally over the surface into those drains, and to render the 
servitude of inferior estates more burthensome, in violation of art. 656, C. C. 

The owner of the inferior estate, on the other hand, has no means of protecting 
himself against that infringement upon his legal rights, without arresting the 
natural flow of the waters, and thus violating the first paragraph of the same 
article. 

To obviate this difficulty, the Code of France provides that courts of justice are 
to decide in such a manner as will reconcile the respect due to property with 
the interests of agriculture. This discretion is not expressly given to us. But 
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more ample and beneficient powers on this subject have been vested elsewhere 
by the Legislature. 

The act of 1813, further defining the organization, authority and functions of 
police juries, provides that they shall be empowered to cause to be opened again 
such ancient natural drains as have been obstructed by the owner of the adjacent 
lands, and to prescribe the mode to be observed in that respect. That actyalso 
provided that when a point of land on the Mississippi shall be divided among 
several proprietors, and it shal] be found necessary to dig one or more common 
draining ditches, the police jury shall have power to ordain that the ditches be 
dug at the expense of the owners of the land, and that the expense be borne by 
a contribution among them, to be levied in such manner as the police juries may 
prescribe. 

These powers are ample to meet the present case, and to remove all the diffi- 
culties which are shown to exist in relation to draining the point of Bonnet 
Carré. 

We therefore earnestly recommend the parties to this suit to avail them- 
selves of the provisions of this law, and not to force us to make a decision which 
may be injurious to both. The police jury have the right to determine how lands 
situated as these are shall be drained, without regard to their relative position ; 
and if any rational system of drainage be ordered by them, it shall be respected 
and enforced by us. 

It is therefore ordered, that the judgment in this case be reversed, and the 
case remanded for further proceedings according to law, with directions to the 
district judge not to admit the testimony excepted to by the plaintiff in the former 
trial. It is further ordered and decreed, that the defendant and appellee pay 


the costs of this appeal. 
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Enocu Evart v. Tue Brie LownpeEs et al. 


In an action against a vessel and owners for the non-delivery of freight, the defendants may, 
under the general issue, introduce testimony to show that the identical goods claimed by 
the plaintiff were shipped by another person, who took a bill of lading for them. 


PPEAL from the Second District Court of New Orleans. Canon, J. 
J. Q. Bradford, for pleintiff. Carter and Bradford, for defendant. The 
judgment of the court was pronounced by 
Preston, J. The plaintiff engaged and paid his passage on the brig Lowndes, 
from New Orleans to Chagres, in the month of December, 1848, and alleges 
that he shipped on board the vessel a quantity of goods, to be delivered to his 
order at Chagres, of which he annexes bills to a supplemental petition. He 
alleged that the vesssel fuiled to sail at the time agreed upon, in consequence of 
which he was exposed to the cholera then prevailing as an epidemic in New 
Orleans; that he took the disease; was unable to go when the vessel actually 
sailed ; lost his passage and his goods; incurred expense and suffered damage : 
the whole amounting to the sum of $544, for which he brings suit. 
The defendants filed a general denial. The case was tried by a jury; a 
verdict and judgment were rendered for $218, and the defendants have appealed. 
It appears by the testimony, that the vessel was prevented from commencing 
her voyage at the time advertised, and, perhaps, agreed upon, by @ dense fog 
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and the inability to procure a steamboat; and that the plaintiff was prevented 
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by sickness from going as a passenger when she actually sailed. Each party Tue “Bric 


was prevented by circumstances from carrying into effect his intentions. 

The jury probably considered that the passage money, or at least a portion of 
it, should be restored, and the defendants held accountable for the value of the 
goods shipped by the plaintiff and not restored to him. And we should think the 
verdict equitable under the circumstances, on the testimony before the jury. 
But the court excluded legal testimony which might have entirely changed the 
verdict as tothe goods. The defendants offered to prove by Dunning and by 
the bill of lading, first proving it genuine, that the very goods, the value of 
which is claimed by the plaintiff, were shipped, not by the plaintiff, but by one 
Marsh. The testimony was rejected, on the ground that it was irrelevant to 
the issue made by a general denial. It was not irrelevant to the issue. The 
plaintiff alleged that he shipped the goods; the defendants denied it. Surely, 
it was relevant to this issue thus made, to show that the goods were not shipped 
by the plaintiff, but by Marsh. The plaintiff might show in opposition, by 
the shipping receipt, or otherwise, that he alone placed the goods on board 
the vessel for shipment, and insist before the jury that the master had no 
authority to give bills of lading to Marsh, or deliver the goods at Chagres, 
except to his own order. 

The judgment of the district court is therefore reversed, and the case 
remanded for further proceedings according to law, with instructions to the 
court below to admit testimony to identify the goods purchased, and the value 
of which is claimed by the plaintiff, with those shipped by Marsh. And proof 
that they were actually shipped by Marsh, and not by the plaintiff. The costs 
of this appeal to be paid by the appellee. 
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Tur Strate v. Jose FuENTEs. 


The right of trial by a jury “de mediata‘e lingue,” if it ever existed in Louisiana, was 
abolished by the statutes prescribing the qualifications of jurors, and the manner in which 
juries should be composed. 

No affront by words and gestures only is a sufficient provocation to excuse or estimate 
such acts of violence as manifestly endanger the life of another. In this respect the law 
makes no distinction between free white persons and free persons of color. 


PPEAL from the First District Court of New Orleans, McHenry, J. 
Isaac Johnson, Attorney General, for the State. J. W. Frost, for defen- 
dant. The judgment of the court was pronounced by 
Preston, J. The defendant being a foreigner, and subject of the Queen of 
Spain, asked for a trial by a jury de mediatate lingue, selected as provided by 
the common law of England. The privilege of a foreigner in England to demand 
a trial by a jury composed one-half of aliens, has generally been referred to 
the statute of 28th Edward III., chap. 13, sec. 2. But, as observed by the 
counsel of the accused, the statute was, no doubt, declaratory of the common 
law of England; and that the right was established by some of the conquerors 
of England, on account of the great numbers of foreigners, which the successful 
invasions by the Normans, or perhaps even the Danes and Norwegians, intro- 
duced into the country. 


LownpDkss. 
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To show how little the privilege was favored at a later period of the English 


PS el history, when the statute of Edward was passed, it was regarded as a statutory 


right, and the trial by natives and denizens, the common law trial. And when, 
two hundred years afterwards, the statute of the 1st and 2d Phillip and Mary, 
ehap. 10, required thut trials for treason should be according to the common law, 
it was held to repeal the statute of Edward the Third, as to trials for treason. 
2 Hale, P. C. 251. 2 Hawk. 420. 

For the same reason, it may fairly be considered, that our statutes, directing 
specially how all juries shall be composed, and enumerating their qualifications, 
and especially that the lawful juror shall be a citizen of the State, have abolished 
the right to a jury, de mediatate lingua, if it ever existed in Louisiana. The 
right had fallen almost into disuse in England, before our revolution, and has 
hardly been claimed or allowed in any of the States of the Union, although 
the statute of Edward Iil. remained nominally in force, after the revolution. 
In Pennsylvania, the privilege has been allowed in but two instances. See the 
case of Respublica against Mesca and others, 1 Dallas, 73. 

In New York, it was allowed in the single case of The People against 
McClean, 2 Johns, New York Rep. 381, and was there abolished by statute. 
2 Revised Statute, 734. In the case of The State of North Carolina against 
Antonio, it was held, that the prisoner was not entitled to the privilege. 

No such jury is allowed in Massachusetts. 7 Davis Abridg. 331. And we 
do not find that the privilege has been allowed in any other State. A jury 
de mediatate lingua. has never been granted in Louisiana. Indeed, we have 
legislative provisions which supersede its necessity. The courts are bound to 
assign counsel to foreiguers tried before them, whose services it would only em- 
barrass ; our laws also provide for them interpreters ; and the supposition of pre- 
judice against them in a jury drawn by lot, is entirely unfounded. We do not 
think that the introduction of the trial, per mediatalem lingua, even if it could 
be legally done, would contribute at all to the advancement of justice; but, on 
the contrary, that it would impede and embarrass its administration. It is also 
to be considered, that it isa privilege which a citizen of Louisiana could not 
reciprocally enjoy in Spain, or perhaps in any other country except in the 
British dominions. It would be a humiliating spectacle to see aliens forming a 
competent part of our tribunuls, and administering our justice, while Louisianians, 
were not allowed the samé right in their country. The application for a jury 
de mediatate lingua, was, therefore, properly refused. 

The counsel of the prisoner requested the court to charge the jury, “ that 
the use of grossly insulting and indecent language by a free man of color to a 
white man, naturally must excite the passions of a white man, and if immediately 
succeeded by a mortal stab, it may well be imputed to the weakness and infirmity 
of human nature, and a jury may render a verdict of manslaughter if they 
so find the fact.’ The court declined so to charge the jury, and we think 
properly. , 

It is one of the first and most familiar principles in trials for homicide “that 
no affront by words or gestures only is a sufficient provocation so as to excuse 
or extenuate such acts of violence, as manifestly endanger the life of another.” 
4 Black Com. 200. The law has made no distinction whether the affront pro- 
ceeds from a white, or a free man of color. Indeed, as was well observed by the 
attorney general, since the law makes a distinetion between white and free 
colored men, as to their condition, and punishes free persons of color, who, even 
by words, insult white persons, their situation imposes upon us, perhaps, a higher 


























. NEW ORLEANS, MAY, 1850. 


obligation to suppress our passions, and resort to the laws to punish their inso- 
lence, than in the case of white persons, against whose insolence and verbal 
outrage there is no redress by prosecution. 

It is truly a painful duty to perform when the life of a fellow-creature is 


involved, but we are obliged to affirm the judgment of the district court, with 
costs. 


Nk Sane 


Tue Strate v. Raymonp FLorez. 


In exercising the right of a peremptory challenge to a juror, the better practice is, for the ‘ 


State first to decide and to present the juror to the prisoner as a good and lawful juryman, 
The non-observance of this is not, however, a sufficient ground for a new trial. 

Where public officers have published, as their own, writings in which interlineations occur, 
entire confidence is to be placed in such writings, until they are formally attacked 
supported by a proof of malfeasance. 

A name so badly spelled as to change the sound, may affect an indictment; but, where the 
foreman of the jury mis-spells the name of the prisoner in rendering the verdict, the name 
may be regarded as surplusage, and the verdict is not thereby vitiated. 


PPEAL from the First District Court of New Orleans. McHenry, J. 
Isaac Johnson, Attorney General, for the State. R. Hunt, for defendant. 
The judgment of court was pronounced by 

Preston, J. The defendant, accused and convicted of murder, has appealed 
to this court. His counsel moved in the district court for a new trial, on four 
grounds, three of which are insisted upon in this court, his application for a new 
trial having been refused. 

1st. The State was allowed peremptorily to challenge a juror after presenting 
him to the prisoner, and after he was accepted by the prisoner. 

The right of the State to challenge six jurymen, without cause, in criminal 
cases, was first granted by an act of the Legislature, approved the 7th March, 
1837. The act did not declare whether the State should exercise this right 
before or after the prisoner had exercised his right of challenge; and no prae- 
tice under the statute has been established, nor is any principle involved in the 
question whether the State, or prisoner, shall first exercise the right of chal- 
lenge. The cause assigned is not, therefore, a sufficient cause for granting a 
new trial. 

As in the case of the State against Cummings, we will observe, that the better 
practice would be, for the State to exercise the right of challenge first; and 
present the juror to the prisoner as a good and lawful juryman. And if this 
practice become well established, a departure from it may be a good cause for 
granting a new trial; for when new principles are introduced into our criminal 
law by statute, it behooves all the courts to carry them into effect by a uniform 
practice. 

2d. It is alleged, that the indictment has upon its face ‘‘alterations, interlinea- 
tions and interpolations, made in a different hand-writing from the body of the 
indictment, and not expressly authorized, or noted in any manner by the grand 
jury. The grand jury alone have power to amend, or authorize an amendment 
of their indictments.” It is no doubt proper and commendable in all officers of 
the State, to present the public documents emanating from them in a fair hand 
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without erasures or interlineations. But in this case we have no doubt, from 
the testimony, that the indictment appears on record verbatim et literatim as it 
was presented by the attorney general and found by the grand jury; and we 
would take this for granted without statement or proof, on behalf of the State, 
until the defendant should establish the contrary by irresistible proof. 

The multiplicity of. business imposed upon the attorney general and district 
attorney in the first district, compels them to write with such haste as some- 
times to require them to interline the indictments they lay before the grand 
juries, and the informations they file in court; and they are not allowed clerks 
to copy those or other writings required in the performance of their duties. 
Even this court is often necessitated, by the accumulation of cases, to interline 
its opinions before delivered. In all such cases, entire confidence is to be placed 
in the sworn officers of the State, and in the writings they publish as their own, 
until a formal accusation is made of malfeasance in office, supported by proof. 

It is lastly urged, that the verdict is not responsive to indictment. Raymond 
Florez was indicted and tried; it is said Raymond Florez is found guilty by the 
verdict. It does not clearly appear by inspection, whether the foreman of the 
jury intended Flory or Florez, in writing the name of the accused in the verdict. 
He was not a good scribe. It is impossible to say whether his own name was 
Welder or Wilder, from his signature in two places. A name so badly spelled 
as to change the sound may affect the indictment; but no authority has been 
furnished us to show that bad spelling vitiates a verdict. 

The accused was tried by his true name, to which he had plead. A verdict 
of guilty was written on the back of the indictment. The law presumes that 
it was the person tried who was found guilty, and not a person not tried, or a 
fictitious person. The name in the verdict may be rejected as surplussage. It 
is no material part of the finding. The only tendency of inserting the name in 
the verdict erroneously spelled, is to uncertainty ; but there is no such uncer- 
tainty in the record, as to the person indieted, who plead, was tried, and found 
guilty, as to afford any ground for a new trial. 

The clerk, in entering the verdict at the time of its rendition; and before 
there was any controversy as to the spelling of the name, entered it on the 
record correctly spelled. He probably recorded it from the mouth of the fore- 
4man, who was, no doubt, according to correct practice, asked to look upon the 
prisoner, and to pronounce orally, whether the jury found the prisoner tried by 
them, and not another person, guilty, or not guilty, of the murder charged in 
the indictment. 

Tt is usual, and was no deubt done in this important case, to read the verdict 
to the jury after it is recorded, and ask them if it is their verdict; so that the 
verdict on record, correctly spelled, is really the verdict found by the jury 

The judgment of the district court is affirmed, with costs. 
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Juan Y. pe Ecana v. Aupen A. M. Jackson. 


“Where a party bonded property which had been provisionally seized for rent, he is respon- 
sible on his bond only for the amount claimed in the suit at the time the bond was given, 
although subsequently the plaintiff filed a supplemental petition claiming a larger amount. 
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PPEAL from the Fourth District Court of New Orleans, Strawbridge, J 
The plaintiff took out a provisional seizure for $195 for rent, due. by the 

defendant, and seized a quantity of gunny bags, in the hands of J. W. Zacharie 
4 Co., which had been previously removed from the store rented to the defen- 
dant. Zacharie & Co. bonded the property seized, giving a bond for $750. 
Subsequently to the execution of this bond, the plaintiff filed a supplemental 
petition, cluiming $695, upon the ground that the defendant had abandoned the 
premises. The judge of the court of the first instance decided, upon suit being 
brought against Zacharie & Co. on the bond, that they were liable only for the 
sum claimed at the time the bond was given, to wit, $195. 

Halsey, for plaintiff. H. H. Strawbridge, for defendant. The judgment 
of the court was pronounced by 

Sure.t, J. We concur with the district judge in the opinion, that the only 
amount for which Zacharie §& Co. were liable, under their bond, was the amount 
for which the seizure issued, and that this amount was subsequently paid. 
We do not consider the evidence as proving a fraudulent combination to defeat 
the landlord, so as to bring the case within the ruling in Dennistoun v. Ma- 
lard, 2 Ann. 16. 


The judgment of the district court is therefore affirmed, with costs. 
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Jerome Jorpa v. H. Goser et al. 


Where the contractor fails to complete a building within the time specified in the contract, 
the owner, after putting him in default, may proceed to finish the building, and the money 
remaining in his hands after paying for the completion, is a fund oat of which the privi- 
leged claims of material men, &c., may be paid. 

The owner of a building being evicted under a contract, has no right to pay the contractor, 
in anticipation of the term stipulated in the contract; if he does so, he renders himself 
liable to the claims of material men, workmen, &c., who have given him the requisite 
notice before the time expired. 


PPEAL from the Second District Court of New Orleans, Zea, J. The 
judgment of the court of the first instance was as follows : 

* The plaintiff contracted with Henry Gobet forthe erection of a building at 
the corner of Canal street and the levee; said Gobet was to furnish all the 
materials, and to deliver the house to plaintiff, completed according to contract, 
on the 1st November, 1848, under a penalty of eight dollars for each day’s delay 
after that date. On the other hand, Jorda was to pay for the work, according 
to saidcontract, eight thousand eight hundred dollars, in installments, varying 
in amount, as the work progressed, and the last installment of $3300, was to 
be paid fifteen days after the delivery of the house to Jorda. Gobet failed to 
complete his contract at the time specified, but he was not put in default, nor 
was it till after the 1st January, 1849, that he ceased working on the building. 
When the building was actually completed, I am unable to gather from the 
testimony, with any degree of certainty. It seems, however, that it was not 
finished as late as the 24th January, and there is a strong probability that it was 
some days after, before it was entirely completed. But, assuming the fact that 
the building was completed on that day, the maturity of the last payment did 
not accrue until the 8th February, 1849. In the meantime, sundry claimants 
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served attested notices upon Jorda, of their claims against Gobet for labor and 
materials furnished in the erection of said building. These claims have been 
proved to the extent allowed in the annexed statement. Nearly all of them, 
in addition to the claims they make, as sub-contractors, or material men, have 
alleged and proved direct promises by Jorda to see them paid. 

** Under the ruling of the Supreme Court, in the case of Allen v. Wills and 
others, as applied to this contract, it appears to me that Jorda had no right to 
pay any part of the last installment of $3300, until fifteen days after the work 
was entirely completed. He had no right to pay it, either to or for account of 
Gobet. Had Gobet abandoned the work, and been put in default, Jorda would 
have had a right to go on and completethe building, according to contract, and, 
after deducting the sum necessary to such completion, and such damages as the 
contract allowed, the balance of the installment would have constituted a fund 
out of which all the claimants would have been paid ; but, in the present case, 
Gobet was never put in default, nor does the evidence establish the amount of 
disbursements (if any there were,) made by Jorda, in completing the building, 
after an abandonment by Gobet. The plaintiff is, therefore, liable in the amount 
of the whole of the last installment to the workmen and material men who were 
engaged in the erection of the building in question. The payments made to, 
or on account of, Jorda, are therefore anticipated payments in relation to all 
those who served attested accounts on Jorda, within fifteen days subsequent 
to the completion of the building. The several claims presented have been 
proved. 

** By the showing of the plaintiff it appears, that the payments to, or for account 
of, Gobet amounted to $8597 50. In the absence of any claims against Jorda, 
on the completion of the building, Gobet would have been a creditor for the 
amount of $202 50, deducting this sum from $2499 32, the amount due to the 
several claimants, for which Gobet is responsible to Jorda, and the claim of 
Jorda against Gobet, would amount to $2296 82. No proof has been offered 
of the registry of the principal contract ; there is, therefore, no privilege in favor 
of any of the claimants on the building. 

‘It is therefore ordered, adjudged.and decreed, that there be judgment against 
Jérome Jorda, and in favor of the following claimants, for the respective amounts 
annexed to their names, in the following tableau: 1. Depouilly & Co., three 
hundred and seventy dollars, $370. 2. P. Brugnot, seventy-four dollars, $74. 
3. Maris § Delange, two hundred and twenty-four dollars, $224. 4. E. Knoca, 
one hundred and twenty dollars, $120. 5. R. Dargelos, five dollars, $5. 
6. John B. Walsh, two hundred and twenty-four dollars, $224. 7. P. Claes, 
thirty dollars, $30. 8. N. Schroeder, forty-two dollars, $42. 9. H. Dietras, 
thirty-four: dollars, $34. 10. E. Farger, twenty-three dollars, $23. 11. C. 
Pouilly, six hundred and twelve dollars, $612. 12. A. E. Corry, ninety dollars 
and sixty-two cents, $90 62. 13. M. Brugnot, fifty dollars and sixty-five cents, 
$50 65. 14. F. Correjolles, one hundred dollars, $100. 15. P. H. Mons- 
seaur, one hundred and twenty-seven dollars and twenty-five cents, $127 25. 
15. Sylvester Bennett, three hundred and seventy-two dollars eighty cents, 
$372 80. And that said Jérome Jorda do also pay the costs of this suit. It 
is further ordered, that as respects the claims of Curley & Hays for eighteen 
dollars and seventy cents, and David Ray for sixty-five dollars, there be judg- 
ment of non-suit; and, further, that there be judgment in favor of Jérome 
Jorda, and against Henry Gobet, for the sum of two thousand two hundred 
and seventy-six dollars and eighty-two cents, and cost of this suit. 
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Roselius, for plaintiff. Buisson, Collins, and Denegre, for defendants. The 
judgment of the court was pronounced by 


Surpeut, J. For the reasons a by the district judge, the judgment 
is affirmed, with costs. 





Joun Hacecerty v. Henry Corrt. 


An instrument which purports to be a sale, but in which there is no price stated, will not be 
regarded as a sale, but as a donation. 
A donation, in which the donor reserves the usufruct for life is invalid, C. C. 1520. 


A married woman cannot make a contract of sale or donation without the authorization of 
her husband. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
The judgment of the court of the first instance was as follows: ‘Plaintiff 
claims to have been, since the 27th May, 1837, and to be still, the owner of a 
slave named George, which has been sold by the defendant, to his prejudice. 
‘Defendant pleads the general issue, and alleges title to the slave George in 
himself. 

“Under these pleadings it was clearly incumbent on plaintiff to prove a title. 
The title which the date contained in the petition implies is found in a docu- 
ment dated 28th May, 1837, a deed from Eliza H. Pope to John Haggerty. 
Is this deed a sale, or a donation? It purports in terms to be asale. But it 
cannot be a sale, for there is no price. The consideration expressed is ‘the love 
and affection which” Mrs. Pope’s love to the plaintiff. As a donation it is bad, 
because Mrs. Pope therein reserves to herself the usufruct of the slave George 
during her natural life. Civil Code, art. 1520. 

“Another document introduced by plaintiff is a renunciation of right, claim, 
and interest in the slave George aud others, made by Henry Corri, the defend- 
ant, on the 10th July, 1839, defendant being then the husband of Mrs. Eliza 
H. Pope, in favor of the plaintiff, of one Michel L. Pope, and of his, defend- 
ant’s, wife. This renunciation certainly was not intended for the exclusive benefit 
of plaintiff; and he has adduced no proof that he is the legal representative of 
Pope and of Mrs. Corri. 

“The plaintiff has further given in evidence, a third title, also from Mrs. Corri. 
This title is dated August 10th, 1840. It purports to be_a sale, although no price 
is stipulated; the consideration being precisely the same as expressed in the 
title of the 28th May, 1837. But the defendant’s counsel has pointed out a 
capital defect in this instrument, which renders it utterly void. It is a con- 
tract made by a married woman, without the authority or participation of her 
husband. ; 

“] conclude, that the plaintiff has failed in proving any title in himself to the 
slave George. And it is accordingly adjudged and decreed, that there be judg- 
ment for defendant.” 

Hornor, for plaintiff. Roselius, for defendant. Gaither, for intervenor. 

The judgment of the court was pronounced by 

Eustis, C. J. For the reasons given by the district. judge in his written 
opinion, it is ordered, that the judgment appealed from be affirmed, with costs. 
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Succession or L. B. Macarry. 


On an opposition to an account filed by two executors, the universal legatee cannot litigate 
the legality of the title of one of the executors to property which he had received from 

_ the testator before his decease, upon the grounds that it was a jfidei commissum, or ean 
invalid donation. These are matters in pays which the executor has a right to have tried 
by a jury. 

‘Where the testator has made a legacy to his natural children, the mother will not be 
regarded as a person interposed between the donor and the children; nor will the children 
be regarded as interposed in reference to the mother, where the testator has left her a 
legacy. ° 

Executors cannot claim their commissions on property of which they never had the seizin, : 

” and which was not included in the inventory. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 
Taylor and Janin, for opponents and appellants. G. Le Gardeur, Eyma 
and Pitot, for appellees. The judgment of the court was pronounced by 

Rost, J. This is an opposition by the universal legatee of the testator to the 
account filed by his executors. 

The first ground of opposition is, that the testator, shortly before his death, 
paid over and entrusted to A. Pardo, one of his executors, as a donation to, and 
in trust for, his natural daughter, Marie Louise Macarty, large sums of money 
which Pardo promised to invest for her benefit and use ; that he is the tutor of 
Marie Louise Marcarty ; and that either in that or in his personal capacity he 
is in possession of, or withholds those sums; that the funds and notes thus 
delivered are a fidei commissum, and as such, null and void. 

To prove the facts upon which this opposition rests, the opponent propounds 
to Pardo interrogatories, which he answered. In his answers, which have 
not been traversed, he states that he received from Macarty, before he made 
his will, various notes of hand of different persons, amounting to over $24,000; 
that Macarty was at that time indebted to him in the sum of $6,000, and gave 
him the remainder of the amount as a remuneration for the numerous services 
he had rendered him since 1832; and that he holds that sum in his own right 
without any obligation or intention to account for it, or to pay it over to any one. 

The opponent takes those answers as true, and asks under her prayer for 
general relief, that Pardo be made to account for the balance in his hands after 
satisfying his own debt, on the ground, that he never rendered any services to 
the testator, and that the donation is void for defects of form. 

The district court, considering this an attempt to engraft upon an account 
rendered by two executors, a distinct litigation concerning only one of them, in 
his individual capacity, dismissed the opposition, reserving the right of the oppo- 
nent to proceed against Pardo in a direct action. 

We are unable to perceive what other disposition could have been made of it. 
The questions presented by this new issue involve matters in pays which Pardo 
has the right to have tried before a jury, if he chooses to do so. He cannot be 
compelled to litigate them summarily, in a rendition of accounts. Taking, as 
we must, his answers to be true, he is not to account for the sums claimed, in 
his capacity of executor; if, by reason of defects of form, or of want of con- 
sideration, the opponent has any right in those sums, she must exercise that 
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right in an ordinary action. Chambliss v. Atchison, 2d Ann. 488. Bank of Succession oF 
- MacarryY. 
Louisiana v. Delery, 2d Ann. 648. 

The next ground of opposition is, that L. B. Macarty made in his lifetime, bs 
to Eugénie Gomez, his concubine and the mother of Marie Louise Macarty, 
several donations of money and moveables amounting together to $21,425 35; 
that by law he was permitted to bequeath to his natural daughter only one fourth 
of his estate ; and that, as he has done so, he was bound to leave the remainder 
of his estate to the opponent, who was his nearest relative ; and that the amount 
donated to Eugénie Gomez must be fictitiously collated and deducted from the 
fourth of the estate bequeathed to Marie Louise Macarty. 

This claim of the opponent is resisted, on the ground that the mother, in such 
a case, is not a person interposed; and further, that Marie Louise Macarty is 
entitled to receive the fourth of the property of which Macarty died possessed, 
and that if the opponent has any claim she must exercise it against the donee 
herself. This opposition was also dismissed by the district court. 

In the case of Compton et al. v. Prescott et al., the testator had given to his 
natural children a plantation and slaves ; the heirs at law brought suit to annul 
this disposition, on the ground that the children were by law presumed to be 
persons interposed to their mother, the concubine of the testator, who was inca- 
pable of receiving from him land and slaves, by will or donation. But the 
court held that the common children of the parties should not be presumed to 
be persons interposed; and that if they were so, the fact must be shown. 
Compton et al. v. Prescott, 12 R.'R. 57. 

It appears to us, that the same rule ought to hold good with respect to the 
mother; and that, as she has capacity to receive, in money or movables, one’ 
tenth of the value of the succession, she ought not to be presumed a person 
interposed between the donor and their common children. At the time the dona- 
tions were made to her, the donations mentioned by the testator in his will were 
also made to her daughter. The amount of the donations to both did not then 
exceed one fourth of the donor’s estate; and if he had made no further dispo- 
sition in his will, the donations to his mother and child could not have been con- 
tested on the ground that either of them was a person interposed. Both dona- 
tions would, in that case, have been valid. The subsequent disposition of the 
testator, that his daughter should receive one fourth of the estate he should 
leave at his death, after deducting the estimated value of the property previously 
given to her, cannot make the mother a person interposed if she was not so 
before. Under art. 1417 C. C., her legacy may be affected by that disposition ; 
but this is a matter we cannot determine in this suit, Eugénie Gomez not having 
been made a party to the proceeding, nor do we think that it ought to impede 
the settlement of the succession. or that she ought to be compelled to litigate 
her rights summarily. 

Marie Louise Macarty is entitled to one fourth of the assets; and the oppo- 
nent to the remaining three fourths. The receipt of these amounts and the 
discharge of the executors, will not preclude their right to claims not included 
in the inventory and not administered upon. 

The last ground of opposition is, that the executors are entitled to no commis- 
sion on the sum of $28,100, this being the estimated value of the property given 
by the testator to his daughter in bis lifetime. 

The will provides, that the property previously donated to Marie Louise 
Macarty, shall be included in the fourth of the succession which she is to receive, 
and directs the excufors to have it appraised contradictorily with the opponent, 
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Succession or L. B. Macarry. 


On an opposition to an account filed by two executors, the universal legatee cannot litigate 
the legality of the title of one of the executors to property which he had received from 

. the testator before his decease, upon the grounds that it was a fidei commissum, or an 
invalid donation. These are matters in pays which the executor has a right to have tried 
by a jury. 

Where the testator has made a legacy to his natural children, the mother will not be 
regarded as a verson interposed between the donor and the children; nor will the children 
be regarded as interposed in reference to the mother, where the testator has left her a 
legacy. ° 

Executors cannot claim their commissions on property of which they never had the seizin, ; 

* and which was not included in the inventory. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 
Taylor and Janin, for opponents and appellants. G. Le Gardeur, Eyma 
and Pitot, for appellees. The judgment of the court was pronounced by 

Rost, J. This is an opposition by the universal legatee of the testator to the 
account filed by his executors. 

The first ground of opposition is, that the testator, shortly before his death, 
paid over and entrusted to A. Pardo, one of his executors, asa donation to, and 
in trust for, his natural daughter, Marie Louise Macarty, large sums of money 
which Pardo promised to invest for her benefit and use; that he is the tutor of 
Marie Louise Marcarty ; and that either in that or in his personal capacity he 
is in possession of, or withholds those sums; that the funds and notes thus 
delivered are a fidet commissum, and as such, null and void. 

To prove the facts upon which this opposition rests, the opponent propounds 
to Pardo interrogatories, which he answered. In his answers, which have 
not been traversed, he states that he received from Macarty, before he made 
his will, various notes of hand of different persons, amounting to over $24,000 ; 
that Macarty was at that time indebted to him in the sum of $6,000, and gave 
him the remainder of the amount as a remuneration for the numerous services 
he had rendered him since 1832; and that he holds that sum in his own right 
without any obligation or intention to account for it, or to pay it over to any one. 

The opponent takes those answers as true, and asks under her prayer for 
general relief, that Pardo be made to account for the balance in his hands after 
satisfying his own debt, on the ground, that he never rendered any services to 
the testator, and that the donation is void for defects of form. 

The district court, considering this an attempt to engraft upon an account 
rendered by two executors, a distinct litigation concerning only one of them, in 
his individual capacity, dismissed the opposition, reserving the right of the oppo- 
nent to proceed against Pardo in a direct action. 

We are unable to perceive what other disposition could have been made of it. 
The questions presented by this new issue involve matters in pays which Pardo 
has the right to have tried before a jury, if he chooses to do so. He cannot be 
compelled to litigate them summarily, in a rendition of accounts. Taking, as 
we must, his answers to be true, he is not to account for the sums claimed, in 
his capacity of executor; if, by reason of defects of form, or of want of con- 
sideration, the opponent has any right in those sums, she must exercise that 
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right in an ordinary action. Chambliss v. Atchison, 2d Ann. 488. Bank of coos or 
Louisiana v. Delery, 2d Ann. 648. —— 

The next ground of opposition is, that L. B. Macarty made in his lifetime, m 
to Eugénie Gomez, his concubine and the mother of Marie Louise Macarty, 
several donations of money and moveables amounting together to $21,425 35; 
that by law he was permitted to bequeath to his natural daughter only one fourth 
of his estate ; and that, as he has done so, he was bound to leave the remainder 
of his estate to the opponent, who was his nearest relative ; and that the amount 
donated to Eugénie Gomez must be fictitiously collated and deducted from the 
fourth of the estate bequeathed to Marie Louise Macarty. 

This claim of the opponent is resisted, on the ground that the mother, in such 
@ case, is not a person interposed; and further, that Marie Louise Macarty is 
entitled to receive the fourth of the property of which Macarty died possessed, 
and that if the opponent has any claim she must exercise it against the donee 
herself. This opposition was also dismissed by the district court. 

In the case of Compton et al. v. Prescott et al., the testator had given to his 
natural children a plantation and slaves ; the heirs at law brought suit to annul 
this disposition, on the ground that the children were by law presumed to be 
persons interposed to their mother, the concubine of the testator, who was inca- 
pable of receiving from him land and slaves, by will or donation. But the 
court held that the common children of the parties should not be presumed to 
be persons interposed; and that if they were so, the fact must be shown. 
Compton et al. v. Prescott, 12 R.'R. 57. 

It appears to us, that the same rule ought to hold good with respect to the 
mother; and that, as she has capacity to receive, in money or movables, one* 
tenth of the value of the succession, she ought not to be presumed a person 
interposed between the donor and their common children. At the time the dona- 
tions were made to her, the donations mentioned by the testator in his will were 
also made to her daughter. The amount of the donations to both did not then 
exceed one fourth of the donor’s estate; and if he had made no further dispo- 
sition in his will, the donations to his mother and child could not have been con- 
tested on the ground that either of them was a person interposed. Both dona- 
tions would, in that case, have been valid. The subsequent disposition of the 
testator, that his daughter should receive one fourth of the estate he should 
leave at his death, after deducting the estimated value of the property previously 
given to her, cannot make the mother a person interposed if she was not so 
before. Under art. 1417 C. C., her legacy may be affected by that disposition ; 
but this is a matter we cannot determine in this suit, Eugénie Gomez not having 
been made a party to the proceeding, nor do we think that it ought to impede 
the settlement of the succession. or that she ought to be compelled to litigate 
her rights summarily. 

Marie Louise Macarty is entitled to one fourth of the assets; and the oppo- 
nent to the remaining three fourths. The receipt of these amounts and the 
discharge of the executors, will not preclude their right to claims not included 
in the inventory and not administered upon. 

The last ground of opposition is, that the executors are entitled to no commis- 
sion on the sum of $28,100, this being the estimated value of the property given 
by the testator to his daughter in bis lifetime. 

The will provides, that the property previously donated to Marie Louise 
Macarty, shall be included in the fourth of the succession which she is to receive, 
and-directs the excutors to have it appraised contradictorily with the opponent, 
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eee oF and to take that appraisement at its value, for the purpose of ascertaning the 
ACARTY. 


balance coming to her. » 

The title to this property remained in Marie Louise Macarty. The execu- 
tors never had the seizin of it, nor was it included in the inventory. We are of 
opinion, that commissions were improperly charged on the amount of the 
appraisement. 

It is therefore ordered, that the judgment in this case be amended ; and that 
the sum of $702 50 be deducted from the amount of commissions charged by 
the executors in their account. It is further ordered, that the judgment, as 
amended, be affirmed ; the costs of the district court to be paid by the opponent, 
and those of this appeal by the appellees. 


_—_—eeneey ~ 





Louis Gotpscumipt v. THe Mayor, ALDERMEN AND INHABI- 
TANTs oF New ORLEANS. 


Where the Mayor of the city of New Orleans drew a warrant upon the Municipality 
Number Three, for the quota of said municipality, due upon interest coupons owed by the 
Old Corporation of the Mayor, Aldermen and Inhabitants of the city of New Orleans, and 
the warrant was protested for non-payment, it was not a novation of the original debt, and 
the Old Corporation remained liable. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
A. K. Josephs, for plaintiff. 


H. D. Ogden, for defendant, contended: This action was instituted against 
the Commissioners of the Geveral Sinking Fund on an order or warrant drawn 
by A. D. Crossman, Mayor, on, and accepted by, the Treasurer of the Third 
Municipality, and duly countersigned by she Comptroller of said municipality. 
Is this obligation, taken by itself, binding on the defendants? Is it either drawn 
or’ accepted by any of the officers of the Board of Commissioners of the General 
Sinking Fund, acting in that capacity and in conformify to law ? 

To bind the commissioners, there must have been some authority given to 
issue such an obligation. We find nothing to that effect in the record ; and fur- 
thermore no such authority could be or ever was given. The commissioners are 
prohibited by law from issuing any obligation except when an installment is due, 
growing out of the former debt of the city, and there be a deficit of funds, then, 
and in that case only, notes can be issued, signed by the mayor and a majority 
of the commissioners, which note shall be discounted in some bank, &c. Act 
1836, sec. 15. 

The obligation is neither signed by the mayor, acting as president of the board 
of commissioners and a majority of the commissioners, or was it applied in the 
manner prescribed by law. On the contrary, it is drawn in accordance with a 
resolution of the Council of the Third Municipality, signed by the proper officers 
of said municipality. ‘The signature of the mayor thereto can no more bind the 
defendants than it can bind either or both of the other municipalities. He was 
acting as an officer of the Third Municipality in the performance of a mf 
imposed on him both by the resolution of said municipality and by the law whic 
directs the mayor to sign all warrants upon the treasurers of the different muni- 
cipalities. Act 1805, sec. 9. Act 1836, sec. 2. 

' ‘Thus far we have examined the question only as an obligation issued by the 
Third Municipality for a debt due by itself, viz, its quota. Act of 1836, sec. 
15. In this point of view the general sinking fund cannot be liable, for the 


municipality and the defendants are two distinct corporations, deriving their 
revenues from different sources, and if there be a judgment against the defen- 
dants the other two municipalities will be made to pay a debt which they have 
not contracted, and for which they are in no wise responsible. But are the 
defendants bound from the fact that said draft or warrant was given in payment 
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of a former debt, for which they were originally liable We find that every year Gotvscumipt 


each of the three municipalities is to set apart and pay to the general sinking 
fund, a certain per centage from its revenues. Act 1836, sec. 15. 


&e. 
At the time that the obligation sued on was issued, the Third Municipality new he 


did not pay its per centage, and the mayor drew said warrant in conformity to a 
resolution authorizing him to draw, &c. ‘provided that the obligations be given 
to those who would consent to take in payment for interest due, obligations of 
the same nature from the other municipalities.” The obligation states, ‘ for 
value received, keing the proportion of one hundred and fifty coupons of interest 
due on the bonds issued by the former corporation of the city of New Orleans, 
to be paid by Municipality Number Three, in conformity with a resolution 
passed by the council of said municipality, on the 16th December, 1843.” The 
obligation refers to the resolution; and to ascertain the intention of the parties, 
the two must be taken together. The intention of the municipality was clearly 
that the obligation should be given in payment of the former debt. The offer, as 
expressed on the face of the warrant in connexion with the resolution, was to take 
the warrant in payment. The assent was given, and in default of contrary proof, 
it must have been in all things conformable to the offer. The assent is implied. 
C. C. 1805. It is manifest and results from the actsof the parties: 1st, in 
receiving the obligation referring to the resolution; 2d, in delivering up the 
interest coupons to the general sinking fund at the time of the receipt of the 
obligation. 

The parties took the draft or warrant in payment. Payment extinguishes and 
fully discharges the debt. The receipt of a different obligation in payment of a 
former one, extinguishes the former. 16 L. R. 143. The interest coupons 
were surrendered. The voluntary surrender to the debtor of the original ‘title 
under private signature, constituting the obligation, remitsthe debt. C.C. 2195. 
5 N. 8S. 157. It wasa novation; this clearly resulted from the terms of the 
agreement. On n’exige pas a la Writé que les parties aient expressément et 
textuellement déclaré qu’elles voulaient faire novation, mais il faut au moins que 
la volonté de l’opérer résulte clairement de l’acte. Delvincourt, tom 2, p. 51. 
What can be more clear and positive than receiving a new obligation in payment 
and surrendering the original title under private signature. 1 L. R. 527. 4 L. 
R.511. 14 L. R. 33. 2 R.R. 59. 


The judgment of the court was pronounced by 
Eustis, C.J. This case is not to be distinguished from that of Short against 
the defendants, 4th Ann. 281. The arguments adduced were all fully considered 
in that case. 
The cases are anomalous, arising under the peculiar legislation, State and 
‘municipal, relating to the corporation of New Orleans and the municipalities 
which succeeded it. We find no reason to change our conclusions on this sub- 
ject. 
The judgment of the district court is therefore affirmed, with costs. 





Succession or Jacop A. Hanmer. 


The article 990 C. P., which requires that property of a succession which is sold to pay 
debts should bring its appraised value, does not apply to a sale of property on which 
there is a mortgage for Citizens’ Bank stock. In such case, the sale, if made fairly, 
will be maintained when adjudicated to the highest bidder. 


PPEAL from the Second District Court of New Orleans, Lea, J. 

T. A. Bartlett, for appellant. Grandmont and Hornor, for appellee. The 
judgment of the court was pronounced by 

Eustis, C. J. This is a suit for the purpose of setting aside and annulling 

a sale of property made by an administratrix, on the ground that the price did 
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Sapa or sine amount to the estimate made in the inventory of the effects of the suces- 


sion. The sale was nominally for cash. The petition was dismissed, and the 
adjudication sustained. The plaintiff, who is the under-tutor of the minor 
children of the deceased, has appealed. 

The mother was the administratrix as well as tutrix of her minor children. 
From the best consideration we have been able to give the subject, we are 
under the impression, that the application of the 990th article of the Code of 
Practice to the property sold is impracticable. That article requires, thet property 
which is to be sold for the payment of debts by an administrator, must bring 
the amount of the appraisement if sold for cash; but if that amount be not 
offered at the public auction, it shall, after new advertisement, be sold on a 
credit of twelve motiths. The sale in this case was provoked by a creditor 
having a vendor’s privilege on the property, which was encumbered with Citizens’ 
Bank steck, and for which no part of the purchase money had been paid. The 
sale was made subject to the Citizens’ Bank stock, and the debt due upon the stock 
to the bank, payable according to the charter of the bank. The district judge 
considered the credit on this debt as more than an equivalent to the twelve 
month’s credit on the whole price, and that the condition of the property ren- 
dered the article 990 inapplicable to it. In this we cannot say that he erred. 
The sale appears to have been fair, and it does not appear that any injury results 
from the sale. 

The judgment of the district court is — affirmed, with costs. 





Tue Strate v. Upton, Carter and Hoven. 


A party who has been tried and acquitted cannot be again tried for the same offence. 

The only remedy contemplated in taking a bill of exceptions to the charge of the jadge to 
the jury in criminal cases, is to obtain a new trial, which cannot be granted where the 
accused has been acquitted, unless the verdict of acquittal was obtained by fraud. 


PPEAL from the First District Court of New Orleans, McHenry, J. 
Isaac Johnson, Attorney General, for the State. J. R. Grymes, for defend- 
ants. The judgment of the court was pronounced by 

Preston, J. The defendants were accused of altering a record of the First 
District Court, were tried and acquitted. 

The attorney general took two bills of exception to the charge of the court to 
the jury; and has taken an appeal to this court. 

The only remedy contemplated in taking an exception to an erroneous charge 
of the judge to the jury, is to obtain a pew trial. 

New trials may have been granted at common law, where a verdict of acquit- 
tal was obtained by fraud on the part of the accused, as by keeping away the 
prosecutor’s witnesses, or bribing the jury; but we know of no case in which a 
new trial has been granted after an acquittal upon a fair trial, even though the 
verdict was against the evidence, or rendered upon a mis-direction of the Judge. 
4 Black. Com. 361. 6 East. 315. 1 Stark, U. P. C. 516, 

It was considered a great privilege secured to the subject by the common law, 
that a party could not be tried a second time for the same offence, after he had 
been once acquitted of the offence charged by the verdict of a jury, and jndg- 
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Mfent had been passed thereon for him. 4 Black. Com. 335. Hawkin’s P. C. 
b. 2, c. 35. And no violation of the privilege or principle has occurred in this 
country. 

The principle was doubted by Marcy, Justice, in the case of The People of 
New York v. Mather, 4 Wendell 238, but was soon afterwards fully established 
by the Supreme Court of New York in the case of The People v. Comstock, 8 
Wendell, 549. - 

The Supreme Court of New York did decide questions of law on an appeal 
in the case of The People v. Mather, after a general verdict of acquittal, but 
under the erroneous impression that a new trial could be granted, as subse- 
quently decided. . 

In the case of The State v. Jones, the late Court of Ervers and Appeals sus- 
tained an appeal by the State from a judgment quashing an indictment. The 
accused had not been tried and acquitted, but had succeeded in preventing a trial 
by inducing the court to quash a good indictment. 

The Constitution, as well as the 5th section of the act of 1846, to abolish the 
Court of Errors and Appeals in criminal cases, evidently contemplate, that this 
court shall affirm or reverse final judgments of the district courts. This court 
is not organized to give abstract opinions on questions of law. Our decisions are 
to be carried into effect by the district courts. The district court could not legally 
execute a decision in this case, reversing the judgment of acquittal and discharge, 
and ordering another trial. The defendants could successfully plead their acquit- 
tal in bar. Indeed, having been ac@fitted and discharged, they could not legally 
be arrested and compelled to enter into a recognizance again to answer to the 
sarpe charge, even if we differed from the district judge in his charge to the 
jury. 

The appeal is therefore dismissed. 





Monicrpauiry No. One v. Gas Licgut Company. 


Gutters and drains in the city are intended to carry off the water which falls from rains, 
or percolates through the ground, and they can be used by manufacturers as drains only 
when that use does not result in a nuisance. 


PPEAL from the Second District Court of New Orleans, Lea, J. Preaur, 
for plaintiff. Benjamin, for defendant. The judgment of the court was 
pronounced by } 

Rost, J. This suit is brought for the abatementof a nuisance. The plaintiffs 
allege, that the Gas Company, whose establishment is located in the Second 
Municipality, are in the daily habit of throwing and pouring into the gutters, 
ditches, and drains in the rear of said municipality, large quantities of fetid, 
infectious and poisonous waters, produced by the process of the manufacture 
of gas by said company. That the said ditches and drains empty into the 
sources and head waters of the Bayou St. John, a natural drain and navigable 
stream, ard in fact, taint and corrupt the waters of said bayou, destroying the 
fish, injuring the health of the inhabitants, and rendering said waters unfit to 


be drank by horses and cattle. They pray for an injunction and for damages. © 


The defendants filed a general denial, and especially averred, that they were 
entitled by law to the use of the gutters, drains, and canals, as common sewers, 
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Mustciratrty in discharging such waters as are necessarily produced or occasioned by the 
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manufacture of gas. They prayed that the demand of the plaintiffs be dis- 
missed. There was judgment for the defendants, that the injunction be dis- 
solved, and that the plaintiffs pay the costs. The plaintiffs have appealed. 

We understand the judgment to be in conformity with the prayer of the 
answer, and that the effect of it is simply to dissolve the injunction, and to 
dismiss the petition. It establishes the fact, that, at the time of its rendition, 
the defendants had created no nuisance of which the plaintiffs could complain, 
but is no bar to any other action for the abatement of nuisance which may 
hereafter arise from the same cause. Perhaps the more correct course would 
have been to try the case on its merits, and to ascertain the existence of the 
nuisance, before gramting the injunction. But no damage has resulted from 
the course pursued. Ripon v. Hobart, 8 English Ch. Rep. 474. 2 Story, 
§ 923, 924, 927. We cannot assent to the ground assumed in the answer, 
that the defendants are entitled by law, to the use of the gutters, drains, and 
canals of the city, in discharging all such waters as are produced or occasioned 
by the manufacture of gas. Those gutters, drains, and canals are all open, and 
it is indispensable to public health, that they should be kept clean, and free 
from bad smells, in the inhabited portion of the city. They are intended to 
carry off the waters that fall upon the land, and those that percolate through it. 
The right to use them for any other purpose is dependent upon the will of 
the local government, and rests upon the condition that no nuisance will result 
from the exercise of it. ‘? 

The question involved in this controversy being purely one of fact, resting 
upon conflicting testimony, we do not feel ourselves at liberty to reverse the 
judgment of the district court. But, we deem it our duty to state, that deeply 
impressed with the importance of all matters relating to public health, we have, 
at the request of the counsel for the defendants, examined the gas-works with 
care, and that the present state of the discharges from the works, differs mate- 
rially from that sworn to by the defendants’ witnesses, as existing at the time 
of the trial. 

The superintendent of the works has testified, that in 1847, the tar discharged 
from the works was complained of to him as a nuisance; and that, since that 
period, no tar has ever been discharged in the ditches. On our visits, at two 
different times, we found the tar and amoniacal water flowing in the gutter, 
through what is designated on the plan in the record, as “ the old overflow pipe 
from the tar-well.” We found that it had deposited large quantities of tar 
in the adjoining ditch, and thet the effect of it was to give the water an intensely 
black color, and to destroy vegetable and animal life, Had these facts been 
shown to exist at the time of the trial, they might, in connection with the plain- 
tiffs’ evidence, have authorized a different judgment. 

We attach no importance to the fact, that the amoniacal waters and tar are. 
not injurious to health in the immediate vicinity of the gas-works. The chemists 
who have been examined, testify that the injurious effects are produced by the 
chemical decomposition which takes place when those products are thrown into 
stagnant water in quantities sufficiently large to corrupt it. 

The judgment is affirmed, with costs. 
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Heirs or STEPHEN HENDERSON v. P. A. Rost et al. Exec’s. 


An attempt by a testator to perpetuate his succession is in violation of the policy of the 
law. 

The spirit of the laws abolishing substitutions and fidei commissa is to prevent property from 
being tied up and out of the reach of commerce. 

Where a testator wills that a certain plantation shall forever belong to his succession, and 
directs that an act of incorporation shal] be obtained for the town which he expects to be 
erected thereon, it will be considered that the act of incorporation relates merely to the 
municipal government of the town, and that it does not effect any change in the title to 
the property on which the town is to be situated. . ' 

Where a legacy is so intimately connected and interwoven with another legacy which is the 
principal one, as to be dependent upon it and legally indivisible, the nullity of the principal 
legacy necessarily carries with it the other. 

Where a testator directs that the interest of his co-partner in a plantation shall be purchased, 
and reserves a fund for that purpose, ypop the refusal of the co-partner to sell, the execu- 
tors are bound to distribute the funds which had been reserved to effect the purchase. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 


E. Briggs. J. R. Grymes and S. S. Prentiss, for plaintiffs, contended : 
Stephen Henderson, formerly residing in this city, made, on the lst of August, 
1837, an olographic will, and on the 5th of March, 1838, another will or codicil 
to the first. These wills appointed the defendants and appellees executors, and 
were by them duly probated. 

On the 6th day of August, 1838, John Henderson and Ann Henderson filed a 
petition in the then court of probates, alleging that they were the surviving bro- 
ther and sister of the said Slephen Henderson, and that with the exception of 
certain legacies in the petition referred to, all the bequests, dispositions and pro- 
visions of the said will were null and void, as well for defects of form, want of 
certainty, and incapacity of legatees, as because said bequests, dispositions, and 

rovisions are contrary to law. 

On the 26th April, 1839, an agreement was entered into by counsel, based 
upon two acts of compromise and settlement, passed on the 11th of the same 
month, before Fe/ix Grima, notary public, whereby the case presented under 
the petition above referred to was submitted upon a variety of points, the sixth of 
which was, whether the dispositions of the will in reference to the slaves of the 
testator were valid in law, and whether those slaves were to be sent to Africa, if 
they choose to go at the time and in the manner provided in the will, and to receive, 
each one hundred dollars when they are sent. The 7h. Whether the slaves, 
in the meantime, were to remain on the plantations upon which they were at the 
death of the testator, or whether they might be sold separately and taken away 
from the plantations. Tbe 8th. Whether the executors or legatees, or both, are 
bound to erect a Presbyterian church, a good house for the minister, and a school 
house, on the Destrehan plantation, and to keep them in repair at the expense 
of the succession. The 9th. Whether the executors, or legatees, or both, are 
bound to provide a Presbyterian minister for the church so built, and pay him 
forever after a reasonable annual salary out of the succession.. The 10th. 
Whether the executors, or the legatees, or both, are bound to erect on the 
Destrehan plantation a ee of negro shoes and coarse clothing, to keep 
it in repair, and to supply it with Scotch workmen, at the expense of the suc- 
cession. The llth. Whether the Destrehan plantation is to be laid out into a 
city, at the expiration of twenty years from the death of the testator, and are 
buildings to be erected thereon at the expense of the succession, as directed by 
the will. : 

The judgment of the court, rendered 10th May, 1839, decreed, that ‘‘the 
questions that arise under the compromise of the parties litigant, and which have 
been submitted to the court, the court considers that they were only cognizable 
by tribunals of ordinary —— 
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By the first article of the act of compromise and settlement, referred to under 
date the 11th of April, 1839, it was agreed that the questions arising under the 
articles six, seven, eight, nine, ten, thirteen, fifteen and seventeen of the olo- 
graphic last will of the deceased, shall be submitted to the Court of Probares in 
and for the parish and city of New Orleans, under issues joined between the 
present defendants, the said John Henderson, Ann Henderson, Stephen Hen- 
derson, Jr., and the minor heirs of the late George Henderson, and the executors 
of the late Stephen Henderson. 

Itis in furtherance of the agreement, and with the view to put at rest the matters 
in dispute, that the present suit was instituted. The petition filed the 4th 
November, 1846, reciting the suit brought to set aside the will on the 6th August, 
1838, avows that the clauses referred to, to wit, the 6th, 7th, 8th, 9th, 13th, 
15th, 17th, and 12th, “are void; that to give effect to them in accordance with 
the intention of the testator, and the tenor of his will, would be impossible ; 
that they are parts and parcels of a complex indivisible disposition, which is con- 
trary to law, and are by the testator made dependent on it, and cannot be sus- 
tained apart from the disposition of which they form but subsidiary ingredients, 
and that they are otherwise iu contravention of the laws of this State, and void 
for impossibility.” 

It was agreed, to avoid the necessity of awaiting the collection of foreign 
commissions, that the matters in controversy should be severed, and that the 
decision of the court should be dbtained on the following points. 1st. As to the 
validity of the several trusts and provisions in the will of the late Stephen Hen- 
derson contained, and whether or not the same is void, as containing substitutions 
prohibited by law. 2d. As to the legality and validity of the provisions of 
the will which provide for the enfranchisement and expatriation of the negroes 
belonging either to the deceased or to him and Henry Doyal in common, and 
as the same affect not only those hereafter to be drawn, but those who were the 
subjects of the first drawing. 

We shall first proceed to establish our general allegation, that the provisions of 
of the will are inconsistent with each other, and incapable of receiving any con- 
struction which would carry out or realize the intention of the testator. 

In Wigram’s Essay on the [nterpretation of Wills, a work of high authority in 
England, the author at p. 11 has given, as the result of principle and authority, 
seven propositions or canons of construction, which, as they embody all the 
rambling dicta upon the subject, we shall set out. “Ist. A testator is always 
presumed to use the words, in which he expresses himself, according to their 
strict and primary acceptation, unless from the context of the will it appears 
that he has used them in a different sense; in which case the sense in which he 
thus appears to have used them, will be the sense in which they are to be con- 
strued.” 

“2d. Where there is nothing in the context of a will from which it is appa- 
rent that the testator has used the words in which he has expressed himself, in 
any other than their strict and primary sense, and where his words so inter- 
preted are sensible, with reference to extrinsic circumstances, it is an inflexible 
rule of construction that the words of the will shall be interpreted in their pri- 
mary sense, and in no other, although they may be capable of some popular, or 
secondary interpretation, and although the most conclusive evidence of intention 
to use them in such popular or secondary sense be tendered.” 

“3d. Where there is nothing in the context of a will from which it is apparent 
that the testator used the words in which he has expressed himself, in other 
than their strict and primary sense, and where his words so interpreted are 
insensible, with reference to extrinsic circumstances, a court of law may look 
into the extrinsic circumstances of the case, to see whether the meaning of the 
words be sensible in any popular or secondary sense of which, with reference 
to these circumstances, they are capable.” 

o“- Has reference to difficulties arising from the writing or language of the 
will. 

“5th. For the purpose of determining the object of a testator’s bounty, or the 
subject of disposition, or the quantity of interest intended to be given by his will, 
a court may enquire into every material fact relating to the person who claims 
to be interested under the will, and to the property which is claimed as the sub- 
ject of disposition, and to the circumstances of the testator, and of his family 
and affairs, for the purpose of enabling the court to identify the person or thing 
+ sper ye the testator, or to determine the quantity of interest he has given by 

is will. 
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“The same, it is conceived, is true of every other disputed point respecting Hens oF 
which it may be shown that a knowledge of extrinsic facts can in any way be mer rs 


made auxiliary to the right interpretation of the testator’s words.” ' 

“6th. Where the words of a will, aided by the evidence of the material facts 
of the case, are insufficient to determine the testator’s. meaning, no evidence will 
be admitted to prove what the testator intended, dnd the will, except in certain 
special cases, (see prop. 7th,) will be void for uncertainty.” 

“7th. Notwithstanding the rule of law which makes a will void for uncer- 
tainty, where the words aided by evidence of the material facts of the case are 
insufficient to'determite the testator’s meaning, courts of law, in certain special 
cases, udmit extrinsic evidence of intention to make certain the person or thing 
intended, where the description in the wiil is insufficient for the purpose.” 

“These cases may be thus defined: where the object of the testator’s bounty, 
or the subject of disposition (i. e. person, or thing,) intended, is described in 
terms which are applicable, indifferently, to more than one person or thing, 
evidence is admissible to prove which of the persons or things so described was 
intended.” 

The provisions of the code, which will govern our subject, are art. 1506. “In 
all dispositions inter vivos, and mortis causa, impossible conditions, those which 
are contrary to the laws or to morals, are reputed not written.” 

Art. 1507. ‘Substitutions and fidei commissa are and remain prohibited.” 

‘Every disposition by which the donee, the heir, or legatee, is churged to pre- 
serve for, or to return a thing to a third persou, is null, even in regard to the 
donee, the instituted heir, or the legatee.” 

The former of these articles is the 900th of the French Code, the latter the 
896th. In the translation of the latter, chargé de conserver et de rendre, is ren- 
dered, charged to preserve for, or return. 

Substitutions, as known to the Romans, were of two kinds, simple vulgaris 
substilutio, where, uncoupled with an interest, they created a trust which was 
presently executed. Of the nature of an entail at common law, where, under 
the name of fidei commissa, they conferred a particular vested estate, with a 
future disposition in the shape of a remainder in favor of a third party. Toull. 
t. 5, no. 17. Merlin Rep. verbo Sub. Coin. Delilse Com. art. 896. ackeldy, 
sec. 692, 747. Rolland de Villargues des Substitutions, passim. 

Of these, by the construction given by all commentators on the French Code, 
and the judicial interpretation of its text, the latter are alone prohibited by the 
French Jaw and by our code; the former being expressly excepted by both. 

They were devised as uses and trusts were at common law, to evade the probi- 
bitions of statutory enactments, and were resorted to as a means of conveying pro- 
perty to persons incapable of holding it, and of perpetuating estates in the pos- 
session of families, in doing which, as Toullier says, vob. 5, No. 20, “Le dona- 
teur ou testateur s’eriguit en Legislateur. I! changeait l’ordré de succeder s’eta- 
blie par la Joi.” 

The result of this restriction on alienation was found so prejudicial to the 
interests of the community, that the Roman emperor imposed a limit to their 
duration, restraining the power of limitution to four degrees, as the right to entail 
had, for the very same reasons, been reduced to the duration of a Jife in being, 
and twenty-one years afterwards. 

The Code Napoleon, and that of Louisiana, prohibited them altogether. 

Strictly speaking, Dulloz, verbo Lib., says, the Romans confined the word sub- 
stitution to the furmer of these two species, where the third party was to take 
either on the refusal of the person interposed, or where he was incompetent to 
receive, or where such interposed party, like a testamentary executor or mere 
trustee, was merely used as a means of vesting the estate in the real legatee or 
person beneficially interested, though the term seems to have been applied to 
both species. Mackeldy, sec. 727. 

The provisions of Henderson’s will would, therefore, come within the defini- 
tion of the first species, vulgaris substitutio, and as such not within the prohi- 
bition of our code. There is no particular estate: the recipients of his property 
are mere executors or trustees. 

Our own courts, following the construction of those of France, have held that 
the fidei commissum was alone abolished by the code. 

In Mathews v. Livaudais, 5 N.S. the court says, ‘our code, it is true, 
declares that substitutions and fideit commissa are abolished. But the object of 
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this change in our jurisprudence was, as it is well known, to prevent property 
from being tied up for a length of time in the hands of individuals, and placed 
out of the reach of commerce. The framers of our code never contemplated 
to abolish naked trusts, uncoupled with an interest, which were to be executed 
immediately.” 

Tn Malone v. Baker and another, 2 R. R., the court says, ‘we have also 
held there is nothing in our laws which prevents property from being held 
jn trust for the use of another, when all the parties having an interest assent ; 
and that such a naked trust, to be executed within a reasonable period, does not 
amount to a substitution. A case in 4 L. R. 213, and that above referred to, 
are cited. 

We shall now proceed to examine how far the will of Mr. Henderson com- 
plies with the implied condition upon which the vulgaris substitutio is admitted 


“to be a valid testamentary disposition, and to ascertain whether or not its provi- 


sions are characterized with all the features which rendered the fidei commissum 
alone obnoxious, under two systeins so opposed to each other as that of the civil 
and the common law. 

In the first article he appoints the defendants executors, together with Stephen 
Henderson, Jr., whose appointment was afterwards revoked. 

In the second he directs that in the event of their absence, resignation or 
death, that their places are to be filled by one or two commissioners, and requires 
that the commissioners be appointed by the Governor of the State, and any ore 
of the Judges of the Supreme Court, and the Judge of the First Judicial 
District Court, or any two of them; that the commissioners are to have a yearly 
salary of fifteen hundred dollars each. That the executors, until resignation or 
deuth, are to have the like gratuity ; that the first commissioner must be a Scotch- 
man, and that when the whole three are appointed, one must be from his native 
country. They may be dismissed by two judges for immorality, &c.; must 
keep an office and employ a clerk, who must keep a set of books, which must 
be examined and approved annually by any two of the judges. The clerk to 
have the like stipend of fifteen hundred dollars. 

Here we have a fitting preparation for that which is to follow. By art. 3 he 
directs that his estate is not to go into court, except for the purpose of opening 
and probating the wills, having no forced heirs ; ‘but every thing belonging to my 
estate is to be continued and conducted as it may be found at my death. The 
executors or commissioners to keep upon each plantation a good planter, and a 
man of humanity.” The remainder of this article, and the whole of articles 4 
and 5 contain directions for the working and maintenance of the slaves, and an 
exposition of his views on the subject of slavery in the abstract, and of foreign 
interference in his domestic concerns. 

Of articles 6, 7 and 8 we shall speak hereafter. Art. 9 directs, that the Des- 
trehan estate is to remain forever as a part of his estate, and that at the end of 


‘ twenty-five years from his death it must be laid out into a city to be named 


Destrehan. 

Art. 10 directs the plan on which the city is to be built. 

Art. 11. That all his real estate in the city is to remain upon ground rent, and 
no lease to exceed twenty-five years in time. 

In art. 12 he bequeaths in perpetuity to his brother John Henderson, or to his 
heirs, two thousand dollars per annum ; to Ann Henderson, Stephen Henderson, 
Jr., and to George Henderson, the like amount. Two thousand dollars to be 
paid annually to the poor of the parish of Orleans, to be distributed by persons 
appointed for that purpose by the governor, one of the judges of the Supreme 

urt, and the judge of the probate court. T'wo thousand dollars to the poor 
of the town of Dunblane in Perthshire, North Britain. Two thousand dollars 
to build a school house in Dunblane, for ten years only. 

It is impossible to doubt, for one moment, that with the exception of the last 
legacy, the whole were payable in perpetuity, were inference on the subject 
necessary ; but we shall find that the fourteenth article of the will sets the ques- 
tion entirely at rest. The reason. for the restriction in the last instance is too 
obvious to require elucidation. 

In art. 13 he directs, that when funds can be spared after twenty years, a 
large manufactory of negro-shoes and coarse clothes shall be erected at Destrehan, 
under the direction of experienced workmen from Scotland, and that Destrehan 
must be incorporated by an act of the Legislature. The remainder of .the 
article is devoted to an exposition of the inducement to this provision, and to bio- 
graphical disclosures. 
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In art. 14 he directs, that after the first four years the executors will divide Hes or 
amongst the four following congregations, say, Clapp’s Church two thousand Hespexson | 


dollars; Catholic Cathedral two thousand dollars; the English Church in Canal 
street two thousand dollars; and to the church commenced by Maffit two thou- 
sand dollars; and to the Orphan Boys two thousand dollars; and to the Orphan 
Female Society two thousand dollars. The legacies to the four churches is only 
to remuin and be payable for five years; but all the others, so far named, are to 
be perpetual, 

Art. 15 reverts to Dunblane, which name, by the 17th and concluding article, 
he had substituted for Destrehan, and directs the building of a chapel, or church, 
and gives other directions having reference to the same. 


Art. 16 directs the settlement of his debts, and directs that no exception be 


taken to his will either on account of form. writing, or spelling. 


This, with the exception of a few particular legacies, and the clause relating ~ 


to the negro force upon his plantations, is the whole of the will ; and we think 
that the court must come to the conclusion, that although it is not a substitution 
prohibited by the code in express terms, it is a disposition made in violation of 
the policy which induced the prohibition of that species which is probibited, and 
that it is therefore void. 

It is, we presume, needless to impress upon the court that its power is limited 
to the ascertainment, if possible, of the intention of the testator. That the 
moment construction goes beyond what may, from the language of the will itself, 
be inferred to be that intention, the court ceases to interpret and assumes a power 
which is not delegated to it. That its province is to ascertain what was the will 
of the testator, to be inferred from the language he has employed in expressing 
that intention, but that it cannot make his will for him, and that if, from a fair and 
honest examination of his words, either no practicable attainment of his disposi- 
tions can be effected, or that the execution of them would involve the violation 
of positive laws, it is the duty of the court to declare it void, in the one case 
for uncertainty, in the other as a contravention of law. 

Coin. Delisle, Donat. et Test., liv. 3, tit. 2, No. 7, after giving an abstract of 
the principles which governed the construction of wills under the Roman 
jurisprudence, and citing that which directed that where the words were 
erroneously employed, (vicieur) the will of the testator was to be sought rather 
than to accept the word in its literal sense, goes on to say: ‘mais il faut se 
garder d’une trop grande liberté et ne point s’écarter des paroles pour intro- 
duire une disposition qui ve resulterait ni de leur signification propre, ni de leur 
signification impropre, et que le testateur n’aurait exprimé d’aucune fagon. 
Quand il est manifeste que le testateur A pensé autrement qu’il ne s’est exprimné 
on ne doit s’éloigner du sens propre, naturel et consacré par l'usage que pour 
s'attacher un sens moins exact et moins usuel que le testament demontre 
avoir été dans la pensé du testateur, sans mettre arbitrairement a la place dé la 
disposition écrite une autre disposition que les termes ne comportent pas: ce ne 
serait plus interpreter ni expliquer, ce serait suppléer et disposer pour le testa- 
teur,” and cites Furgole, ch. 7, sec. 4, No. 121; and in No. 14 of the same book 
and chapter, he says: ‘ I] faut donc donner a la volonté tout l’effet qu’elle peut 
avoir. ne point aller au dela, mais ne pas rester en dega. Le principe da droit 
Romain, semper in obscuris quod minimum est sequimur. L. 9, § de R. J. 
n’est pas écrit dans nos lois, il faudra donc décider suivant les circonstances.”’ P. 
417, edit. 1841. 

Troplong Donat. et. Tes. tit. II, No. 365, says: “ Toutes les clauses d’un 
contrat s’enterprétent les une par les autres, evn dounant a chacune d’elles le 
sens qui resulte de l’acte entier, (art. 1161, C. N.) pareillement dans les testa- 
mens il faudrait interpréter et expliquer toutes les dispositions faites au profit de 
la méme personne, les unes par les autres, si le sens de quelquesunes d’entr’elles 
presentait quelque obscurité, doute ou ambiguité.” 

No. 366. ‘ Mais quand deux clauses du méme acte se combattent, elles se 
neutralisent, et elles sont l'une et l'autre sans effet : ubi puguantia inter se in 
testamento juberenter neutrum ratum esse.” L. 188 § de regul juris. 

No. 367. ‘Cela doit toutefois étre entendu du cas ou le testateur a claire- 
ment voulu que l'une et l'autre disposition efit son effet. Dans le cas contraire 
la derniére clause est suivie comme abrogeant la premiére.” 

Toutes les clauses des conventions s’enterpretent les unes par les autres en 
donnant a chacune le sens que resulte delacte entier. Art. 1160C.N. Cette 
régle parait rarement convenir aux testamens ce n'est pes qu’il ne soit pas utile 
de lire un testament dans son entier, et d’examiner s’il n’a pas 6té dicté sans 
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l'influence d’une pensée dominante a re les dispositions seraient subordon- 
nés; mais c’est le cas Je plus rare. in. Deslile, Don. et Test. s. 3, tit. 2, 
No. 13, p. 447. 

Having established by authority what we conceive to be the law of construc- 
tion, we will now proceed to arrive at the intention of the testator in framing this 
extraordinary document. . 

He died possessed of the Forest plantation, containing eighteen hundred and 
seventeen superficial arpents, conveyed by the 2d article of the act of compromise. 
of the 11th April, 1839, appraised with the negroes and utensils at $92,635. 
The Elm Park plantation, containing one thousand and fifty-two superficial 
arpents, valued with the negroes and utensils at $93,873.50, conveyed by the 
3dart. The Destreban plantation valued at $191,094 60, conveyed by the 5th 
article of the said act, and of an undivided halfin the Mount Houmas plantation, 
sold to the joint owner Henry Doyal, by act of compromise dated 29th March, 
1849. 

All this property is by law vested iv his executors, to whom seizin is given, 
and when these, either by resignation or death, shall be replaced by the commis- 
siovers under the second article of his will in those commissioners; who are 
directed how to comport themselves with reference to the slaves; who are charged 
with the payment of the perpetual legacies under art. 14, and with the erection 
of the city of- Dunblane on the Destrehan plantation, which is to remain forever 
asa part of his estate; who are to erect at the expiration of twenty yeurs a 
manufactory of shoes, art. 13, and the church and school bouse, art. 14. 

Did the matter rest here, we presume that any one endowed with common 
sense would say that the intention of the testator to create a perpetuity could 
not be mistaken, that his will was an attempt to legislate for himself, and in viola- 
tion of the law to make that forever uvalienable which the policy of all civilized 
nations has declared shall, under various modifications, be marketable. Were 
these the only questions involved, we conceive the court would avoid the willon 
these grounds alone. 

What, then, is there in the will that can interfere with the decree or give 
vitality to provisions so manifestly in violation of both policy and law. By the 
6th, 7th and 8th articles of his will he makes the following dispositions, having 
reference, first to the negroes he owns individually, and second, those owned 
jointly with Mr. Doyal. He divides them into two classes: 1st. Those born at 
his decease, or within five years of that event. 2d. The issue of the first born 
subsequent to the expiration of five years. The former he directs shall be libe- 
rated in the following manner: * At the end of the five yeurs as aforesaid, there 
may be drawn by lot out of all the slaves, ten, five females and five males, who 
will be furnishad with a free passage to our settlement in Africa, and $100 each; 
but they must go of their own free will; and to-return to slavery, if ever they 
return back to this country. At the end of ten years, twenty may be emanci- 
pated in the same manner as the first five, and in twenty-five years all the first 
born free may be sent off, with the entire remainder of the old stock that is 
willing to go, so that at the end of twenty-five years from my death there will 
not be upon any of my estates any other slaves but the apprentice children; and 
if the other slaves did not wish to go to Africa they will remain upon their 
respective plantations upon which they reside as apprentices, to be provided for 
accordingly, but to be strictly under the management of the overseer, as well as 
all their offspring; the whole to be considered us apprentices, and their labor to 
be applied to the general good of all the affairs of my succession.” 

in the construction of these cluuses let us first see what says the law upon 
the subject matter to which they have reference. 

Arts. 1459 C. C. and 906 C. N. provides that with regard to the eapacity of 
receiving. itis sufficient that it exist at the moment of acceptance in a donation 
inter vivos, or at the opening of the succession, if testamentary. 

1460 and 906. That where the donation depends on a condition, it exist when 
the condition is accomplished. 

1469 and 906. That the capacity to receive by donation inter vivos exist in the 
child conceived at the time of the donation; in testamentary dispositions at the 
— of the decease of the testater, but that in this case the child must be born 
alive. 

1172, 2026, and 1885, 1886. Impossible conditions, or those prohibited by 
law, avoid the agreemect where it is conventional. 

1506 and 900. In dispositions inter vivos and mortis causa, they are considered 
as not written. Toul. vol. 5, 206, et seg. 
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37. Slaves for a time statu liberi are those who have acquired the right of 
being free at a future period or on a condition not fulfilled, or on a certain event 
which has not happened, but who in the meantime remain in a state of slavery. 

196. The child born of a woman after she has acquired her right of being 
free at a future time follows the condition of the mother, and becomes free at 
the time of her enfranchisement even if the mother should die before that time. 

Let us now turn to the views of the testator ; admitting that the enfranchise- 
ment might be effected by mere expatriation, what did he inténd to do? 

The first difficulty which presents itself is in the construction of the first 
clause. He says: ‘All the children that are born five years ufter my death, if 
females, are to be free at the age of 20 years, and male children at the age of 
25.” Did he mean all children who might be born after the effluxion of five 
years, or did he mean all children born within that period and the time of his 
decease? We conceive the latter construction to be the correct one; because 
however inconsistent and contradictory may be the provisions of the will in this 
behalf, it is the only one which enables us to establish anything like consistency 
between them. We shall, therefore, take this to be the meaning of the testa- 
tor in employing this ambiguous expression, and proceed to consider under this 
view the objects he had in contempiation in making his will, and the possibility of 
carrying them out consistently with the laws which govermthis particular species 
of property. . 

The desire of the testator was, we conceive, to set free at the periods 
appoicted, all those of his slaves who, being born at the time of his decease, or 
within five years afterwards. were willing to leave this country forever; and to 
convert the condition of their descendants into one unknown to our Jaws and 
which it would be impossible to establish. For unless he could, as he attempts, 
restrain in perpetuity the alienation of his estates, it is clear that his views could 
not be carried out. He intended gradually to withdraw from his plantations all 
his slaves born at his decease, or within five years afterwards. and ta substitute in 
their place their children, whose condition should be one utterly unknown to 
our laws, and by him borrowed, as is the term he employs to describe it, from 
the recent colonial enactments of Great Britain. In using the term apprentice, 
he clearly contemplated a condition different to that known as such under our 
code, because it is there defined to be a hiring of free labor for a certain period, 
to effect which there must be a mutual consent, a limit as to time, and the obser- 
vance of formalities wholly wanting here. It would seem on the contrary that 
the testator contemplated a forced and hereditary servitude, subject to laws and 
regulations which he himself prepares. No provision is made to qualify at any 
future period the social position he assigns them. He clearly meant that they, 
like predial serfs, were to be attached to his estates in perpetuity, and in every 
thing save name they were effectually slaves, and in this extraordinary position 
were to be coerced and governed by laws which emanate from him. 

That this construction is the correct one, is evident from the language of the 
will itself. He says: ‘*So that at the end of twenty-five years from my decease 
there will not be upon any of my plantations other slaves but the apprentice 
children, and if the other slaves did not wish to go to Africa, they will remain upon 
their respective plantations,” &c. Now it is clear, that even under the construction 
we have adopted, this provision is not strictly in keeping with the one which con- 
fers upon those born within five years from his death their liberty at twenty and 
twenty-five years, inasmuch as the privilege here granted of enfranchisement by 
going to Liberia, would anticipate this epoch in the case of all those who were 
born even a day after that on which he died. But it is vain to expect exact con- 
cordance between the various provisions of this extraordinary document; the 
utmost we can do is to adopt that construction which is the least calculated to 
produce collision between the various desires and directions it contains. 

Were the converse of this construction adopted, and this provision considered 
applicable to the children of the first class born after the effluxion of the five 
years, the intention of the testator would be entirely defeated, and the disposition 
here made at complete variance with other provisions of the will. If this be the 
class to be emancipated, the males at 25, the females at 20, it is clear that the 
power given to them to leave for Africa at the end of a fixed period, to wit, the 
term of twenty-five years from testator’s decease, would, besides depriving the 
estates of the apprentice children, of which he speaks and who can alone be 
furnished from this class, render fruitless the declaration of the testator that their 


enfranchisement should be affected at these respective ages. 
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Ten, twenty, or twenty-five years, are by the testator assigned for the forma- 
tion of this class, the periods at which the parents are to be ballotted for or finally 
expatriated. Suppose, as the testator evidently anticipates, that children con- 
tinue to be born through this period, how can we reconcile his declaration that 
they shall be emancipated at 20 and 25 years of age, with that which gives them 
power to free themselves at a fixed period of 25 years. It would be emanci- 
pating, by one provision of the will, children of all ages from one day to 25 years 
old, the whole of which were by another, as formerly enounced, declared to be 
slaves to the respective ages of 20 and 25. 

And here let uscull the attention of the court to the language of the will. 
“There will not be upon my estates any other slaves but the apprentice children, 
and if the other slaves did not wish to go to Africa they will remain upon their 
respective plantations as well as all their offspring, the Whole to be considered as 
apprentices.” Now here are three classes, 1st, the apprentice children; 2d, 
the parent stock expatriated ; and 3d, the parent stock who refuse expatriation, 
and who, together with their offspring, become apprentices; and under no con- 
struction save the one for which we are contending, can one raise even an 
hypothesis upon the object the testator had ia view in framing these absurd pro- 
visions. 

Such, then, we conceive to have been the intention of the testator. To what 
extent are these intentions to be modified by the law. If the will should be con- 
sidered as conferring at once the siatu liber on all the old stock, the children 
under artiele 196, would be in the same condition, but are the provisions of the 
will consistent with this view? The testator meant that whatever might be the 
fate of the parent stock, whether they went to Africa or remained in Louisiana, 
the children should remain in perpetuity upon the plantations to which they 
were attached. 

If the provisions of the-will confer upon al) the slaves on the plantations a 
present right to future emancipation, it confers upon them the privileges and 
rights of slaves in statu liberi, and all children born subsequent to bis decease are 
in the like condition with the mother, and entitled to emancipation on the hap- 
pening of the event or contingency upon which that of the mother was made 
dependent. And the testator instead of declaring that at the end of 25 years 
there would be upon his plantations no other negroes than apprentice children, 
might more correctly have declared that there would or might be at that period 
none at all; an event he clearly never contemplated, for that in using the term 
apprentice children, he did not restrict its application to the children of those 

ted to remain, is evident from the context we have above set out; language 
which, as we have observed, clearly refers to a class of apprentices already 
established, to which these latter were to be added. 

That the testator intended to perpetuate his worldly possessions, we conceive 
no one can doubt who reads the will; the language of that instrument supports 
our position in express terms, and we presume that the court will come to this 
conclusion. These possessions consisted for the most part of large productive 
plantations, and no provision whatever is made for the mode in which they are to 
be worked when the slaves shall have been wholly withdrawn from them. The 
executors, or their successors in office, who certainly are to be sustained through 
all ages, charged as they are with the payment of perpetual annuities, are not 
authorized to purchase new force, nor do we find the slightest indication of the 
testator’s intention that they should be worked by free labor. We repeat what 
we have before asserted, that the testator had no definite views upon the subject 
matter of these dispositions ; that he entertained a vague desire, in imitation of 
the colonial movements of Great Britain, to convert slavery into apprenticeship ; 
and could he legally have effected this object, his intentions, such as they were, 
would have been effected. His plantations worked as he directs, under the con- 
trol of his overseers and managers, and the produce of this labor been appro- 
priated as he expressly declares it should be to the general purposes of his testa- 
mentary disposition. 

We contend, that this instrument exhibits the existence of a confused and 
ill-digested desire to effect an object that may, to use the language of Troplong. 
be termed *‘ l’idée dominante.” That the testator desired to vest his property 
in the hands of trustees, who, through all ages, should continue to administer it 
in the manner and form he had himself dictated ; that they should, out of the 
proceeds of his property, pay their own salaries, the salaries of the clerks, of 
the minister of Dunblane, and the perpetual legacies bequeathed to his relations. 
To do this, it was of course necessary to supply s, and that, troubled at 
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the contemplation of an event for which he was actually preparing, and asa 
peace offering for the atonement of his sins, in this particular, during his life, he 
determined to effect a revolution in the social conditivn of his prediul force, and 
from a state of slavery to change them into apprentices, as known to the British 
possessions. But it is equally clear, that he did not intend to give them uncon- 
ditional freedom. He intended, if any definite intention he had, to give time 
to supply the place of all the old stock, who should elect to go by their increase, 
which, together with those who should refuse expatriation upon the terms pro- 
posed, would enable his trustees to do that which, it is manifest, they could not 
do without them. We have before observed, that the bulk of his property 
consisted of plantations, and that the only means by which this property could 
be made productive was the employment of negro force. It cannot be imagined, 
that he contemplated emancipation on the one hand, and an implied power to 
his trustees to purchase new force on the other; the only alternative then is, 
that the terms of the will are to be construed as they stand, in the ordinary 
acceptation of the language employed by the testator. and that the slaves were not, 
with the exception already referred to, to be released from his control as pro- 
prietor; but that, under the management of overseers supplied in endless 
succession, they were to work for the benefit of his succession. 

This, then, we take to be his primary object, the handing down in perpetuity 
his whole estate, the emancipation of the negroes are auxiliary to it. There is 
nothing to be gathered from the will itself which can induce a belief, that apart 
from this object the provision would have been inserted in it. It follows the 
creation of the machinery by which his system was to be worked out, and any 
supposition as to what he would have done, had he known when he wrote the 
instrument, that it could not be carried into effect, ceases to be any thing more 
than conjectural interpretation, in having recourse to which the court 
the limit of its power, and incurs the risk of making, rather than interpreting, 
the will of the testator. 

J. Finney, in behalf of Mrs. Wilcor and George Henderson, co-plaintiffs, 
contended: From a careful perusal of the will, we understand the general 
scheme and intention of the testator. to be as follows, viz: 1. To appoint his 
executors, and to provide the manner of the appointment of their successors, 
to take their places during all time, whenever any vacancies in the office may 
occur; thus endowing them with the faeulty of perpetual succession, and 
creating a quasi-corporation to represent bim after his death. This purpose is 
manifest from the first and second articles of the will, taken in connection with 
others, which assign a perpetual task to those novel functionaries. The perpe- 


tuity of their duties is manifest ; no limit is fixed to the duration of the office; . 


provision is made for the perpetual succession of the officers, and we may with- 
out difficulty infer, that their office is intended to endure as long as the perform- 
ance of their functions are required. 2. To endow them with the perpetual 
seizin of the estate. This is accomplished by the next to the last paragraph of 
the second will, taken in connection with the perpetuity of the duties imposed 
on the executors, and the absolute necessity of seizin to perform those duties. 
3. To declare the trusts for which the property is vested in the executors 
and their suceessors. These may be reduced to the following general heads: 
. 1. The payment of his debts, and the discharge of certain legacies payable 

immediately. 2. The emancipation of his slaves at certain specified periods, 
and the payment of certain annuities for charitable purposes, for terms of years. 
3. The payment of certain annuities in perpetuity, the foundation of a city, and 
the establishment and the maintenance of a church, a schoel, and immense fac- 
tories in that eity. 

The most important of these trusts are declared in those articles of the first 
will, which are numbered from six to sixteen inclusive. In order to meet the 
drain upon the executors, the testator directs them to look to the cultivation of 
his several plantations, and the lease of his city property on ground rents. This 
we believe to be a meagre but correct outline of the general plan of the will. It 
is not necessary, for the present purpose, to go more into detail. The whole 
property of the estate is vested in the executors and their successors, for the 
trusts and purposes above set forth. It is never to pass to any other heir or 
devisee, or for any other purpose. 

In the second will there is a provision. that if any of the property of which 
he may die possessed should not pass for any cause whatever, under any of the 
dispositions of the first will, that such property shall be divided among his lega- 
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not intended to disturb any of those dispositions. It is only intended to take 
effect in case of the failure of any of them, or of a surplus of means beyund 
what may be necessary to carry them into effect. The testator expressly de- 
clares in the same connection, that he “ makes anew,” and “ confirms” those 
dispositions. If this be the general scheme of the will, it is obvious, the inten- 
tion of the testator would have been better expressed ; if, in apt and proper 
language, he had devised his whole estate in trust to his executors and their 
successors, or to trustees and their successors, for the following purposes, viz: 
1. To pay his debts, and discharge certain legacies due immediately. 2. To pay 
annuities for terms of years, and to emancipate all the slaves on his several 
plantations, living at his death. or born within five years afterwards, in five, ten, 
and twenty-five years after his death. 3. To pay certain perpetual annuities, 
found a city, found and maintain a school, a church, and certain factories in that 
city, and to provide the means necessary for the accomplishment of these objects 
from the cultivation of his several plantations, under the direction of the will, 
and the lease of his city property on ground rents. This is the general scheme 
of the will, reduced to plain language. 

For the present, we may leave out of view all these various trusts, except 
that which respects the emancipation of the slaves. The others are not now 
before the court. The question may then be thus stated: Is a devise in per- 
petuity to executors and their successors, of an estate embracing slaves and other 
property in trust, to emancipate the slaves at certuin specified periods, and for 
other purposes, good and valid, as respects the emancipation of the slaves? It 
may be urged, that we have improperly presented the matter as a devise to 
the executors and their successors; that the word devise implies investiture of 
title, and that executors are not invested with title. 

We admit, that the mere appointment of a person as executor, and charging 
him with duties properly appertaining to that capacity, does not vest him with 
title. But the testator may, if he think proper, confer title upon his executor 
as well as any other person, and where he directs, that his executors and their 
successors, shall hold his estate in perpetuity, independently of the authority of 
all courts of justice, and of his lawful heirs, and shall perform, throughout all 
time, certain functions, which necessarily imply absolute control over the whole 
estate, such a disposition appears to us equivalent to a transfer of complete 
ownership, comprising both possession and title. That is its substance, whatever 
may be its form. We think, therefore, the question muy be fairly stated, as it 
has been already propounded, viz.: Is a devise in perpetuity to executors, and 
their successors, of an estate embracing slaves and other property in trust, at 
certain specified periods, to emancipate the slaves, and for other purposes, good 
and valid, as respects the emancipation of the slaves? Our laws manifest a rigid 
purpose to confine the testamentary power to narrow limits. A testator cannot 
grant the seizin of his estate to an executor for a longer period than a year and 
aday La. Code, 1662. ~* Substitutions and fidei commissa are and remain 
prohibited.” «+ Every disposition by which the donee, the heir, or legatee, is 
charged to preserve for, or return a thing to a third person is null, even with 
re to the donee, the instituted heir or legaiee.” La. Code, 1507. 

he executor is a species of mandatory which the law permits the testator 
to appoint, for a short period, to take charge of the property which he may leave, 
pay his debts, discharge legacies, settle all earthly accounts which the testator 
may have left behind him, and render an aecount of his doings, at the expiration 
of the ‘time limited by law. to the person whom either the law or the will de- 
signates as the new owner of the estate. He is a mandatory of the dead, per- 
mitted by the law for a brief period to elose the accounts of the out-going pro- 
prietor, and prepare the way for a new master of the estate. As the agent of 
the dead, it is proper, that his authority should be limited in time and extent. 
It is in derorgation of the general ruie, that the dead have no agents; and is 
permitted for a short period, out of tenderness to the dying. The limit in point 
of time is fixed by article 1662 of the Civil Code. The extent of the authority 
is defined by the articles numbered from 1659 to 1670 inclusive. If the will 
clothe the executor with power for a long period of time to hold the estate, 
receive its revenues, and apply them according to the directions of the will, it 
is an attempt of the deceased to prolong his ownership, and exercise the rights 
appertaining to it beyond the grave. This the law forbids. When a man 
dies, he ceases to be owner. The last act of ownership which thé law permits 
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the dying is, to appoint an executor to do such offices as properly belong to; | Hems or 
that capacity, and to designate the new owner, to take pluce at the death of the’ — 
testator. Clague’s widow v. Clague's execuiors, 13 L. R. 1; 13 Mer. Rep. — Rogr. 
de Jur. Verb. Héritier, sec. 7, no. 2, bis. if 

It is proper here to refer to the law of 1837. which provides, that “ all exe- 
cutors, administrators, syndics, &c, shall continue in office, until the estate be ) 
wound up.” Bul. and Cur. Dig. 3. 

This law was not intended to enlarge the testamentary power, or to clothe 
executors, administrators, or syndics, with other powers than they previously 
held. The law simply means, that if the duties appertaining to the offices 
respectively cannot be completed within the period then fixed by law, such 
further time shall be allowed as may be necessary to perform those duties, 
The case in 13 L. R. was decided after the adoption of this statute. We do 
not understand that this law enlarges the power, either of the testator or exe- 
cutor. The law. then, does not permit our testator to clothe his executors with 
power in that capacity merely to control and manage his estate for an indefinite 
period ; and such objects of his testamentary dispositions, as require the exe- 
cutors to have this long and indefinite seizin of the estate, clearly cannot be accom- 
plished by them in the capacity of executors. The powers with which they 
are clothed are inconsistent with their capacity, and characterize them as trus- . 
tees with a vicarious ownership, to hold the property for ever, and perform the 
commands of the testator. Sensible that the powers conferred are not those 
of an executor, the testator himself drops the term, in the course of his testa- 
mentary dispositions, and calls them sometimes commissioners, and sometimes 
trustees. Is a disposition conferring such powers valid? So fur as the powers 
conferred embrace acts which properly belong to an executor, such as the pay- . 
ment of debts, the discharge of legacies deliverable immediately, the settlement 
of accounts, the safe keeping of the property, and the rendition of an account 
at the termination of his funetions, the disposition isto that extent valid. But . 
when the disposition confers the entire management and control of the estate 
for a long and indefinite period, upon executors, and their successors, to receive 
its revenues, and apply them according to the directions of the will, to execute 
acts of alienation, at distant periods, according to the directions of the will, to 
exert a vicarious ownership, emanating from the tomb, and representing its 
inmate ; and finally, with a charge upon each executor or each commissioner, 
at his death, to transmit the trust estate to a successor, to he appointed accord- 
ing to the directions of the will, and to be charged with the same trusts—we 
think the legitimate limits of the powers both of the testator and his executors 
orgtrustees (or whatever other name they may be called) are transeended, and 
that all such dispositions are void, both as regards the executor or trastee, and 
the beneficiary of the trust. Such a disposition appears to us to come within 
the prohibition of art. 1507 of the Civil Code. \ 

The corresponding article of the Cede Napoleon, is numbered 696. The 
French jurists consider the 2d clause of the article beginning with “ toute dis- 
position,” as restrictive of and qualifying the ist clause. They interpret the 
law, as prohibiting only ‘substitutions graduellea,"’ or such fidei commissa as 
give the property or thing bequeathed to a person during life, with a charge to 
transmit it to a third person at his death. 5 Toullier, no. 21, et seq. 

But, there is a palpable difference between the French Code and ours. The 
French Code reads “les substitutions sont prehibés.” In our code the article 
reads ‘‘ substitutions and fidei commissa, are and remain prohibited,” thus ex- 
tending the prohibition to fidei commissa, as well as substitutions. But, there 
is another still more striking difference in the second clause of the article. In 
the Code Napoleon, the words ‘+ de conserver,” and -‘ de rendre,” are connected 
by the copulative conjunction. Jn eur code, the disjunctive is used, between 
the corresponding words. The French jurists hold, that to bring a disposition 
within the prohibition, there must be a concurrence both of the charge “ de 
conserver” and the charge “de rendre 4 un tiers,” thus giving effect to the 
copulative. To give effect to the disjunctive, which occurs in our code, we 
must hold, that the occurrence of either of the proscribed features, either the 
charge ‘‘de rendre,” sor ** de conserver,” vitiates the disposition. The French 
text of our code however differs from the English, using the copulative, as does 
the Code Napoleon. The English text must prevail. State Constitution of 
1812, art. 6, sec.15. 9 M. R. 364. 

The third and last clause of the same article shows, that it was not a mere 
inadvertence that the disjunctive was used. That clause reads thus: “ In 
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say, the portion of the property of the testator, which the instituted heir had 
a right to retain when he w.s charged with a fidei commissum, or fiduciary 
bequest, is no longer a part of our law.” Observe, why the trebellianic portion 
is no longer a part of our law. Because, by the preceding clause, the dispo- 
sitions to which it attached, viz: substitutions and fidei commissa had been 
already abolished. But, by the civil law, the trebellianic portion attached, not 
only to the fidei commissa with a charge to keep during life, and render to ano- 
ther after death, “de conserver et de rendre,” but to ull fidei commissa and 
substitutions. If the preceding clause had abolished nothing but the fidei com- 
missa deliverable over at the death of the first holder or instituted heir, no such 
uence as the abolition of the trebellianic portion, would have followed. 
A large family of substitutions would have remained untouched, to which the 
trebellianic portion might have adhered. But, the Legislature says, the whole 
family of dispositions to which the trebellianic portion belonged having been 
abolished, that too is abolished. If the whole family had not been abolished, 
the reason given by the Legislature altogether fails, and they are made to utter 
nonsense. This shows that the law maker understood and meant to use the 
disjunctive, which is used in the second clause. 
our honors will here permit us to remind you, that according to the civil 
law proper, there was no such office known as that of executor, in the sense 
in which we understand it. The term executor is used as synonymous with 
‘instituted heir.” Vide Domat, liv. 3, tit. 1, sec. 1. 

So also Domat speaks of the trebellianic portion as belonging to the executor 
or heir, and it may be thoughtlessly applied to the above reasoning, which we have 
used to prove the abolition of fidei commissa and substitutions, that, by the same 
ar_ument, we could prove the abolition of executors. As thus, for instance, the 
law says, the trebellianic portion is abolished, because all the dispositions to 
which it was attached are abolished. But, the trebellianic portion belonged to 
an appointment of executors. Ergo, executors are abolished. The foxyce of 
this argument fuils altogether, when we recollect that the term executor, as 
used by the civilians, means an entirely different thing from what the term is 
employed to signify in our law. Bouvier’s Law Dic., verbo Executor. We 
insist, therefore, that our Legislature meant what they said; that when they 
used the disjunctive, they meant that the clauses, thus connected, should be 
understood in a disjunctive sense, and that when they undertook to assign a 
reason for a conclusion, they must be understood to assign a reason in some 
sort, at least, having the appearance of justifying that conclusion. We must 
not stultify them. e 

There has been a contest among our jurists, whether the article 1507 should 
be understood in the restricted sense in which the French jurists interpret 
article 896 of the Code Napoleon, to wit, as applicable only to “ substitutions 
graduelles,” (a term which for convenience, we will hereafter use as equivalent 
to fidei commissa, deliverable over only at the death of the instituted heir, or 
the person first called,) or whether the article 1507 shall be construed to have 
a wider range, and prohibit not only ‘ substitutions graduelles,’’ but all substi- 
tutions and fidei commissa, except what are excepted in articles 1508 and 1509. 
Great pains were certainly taken to change the language, as it stood in the 
Code Napoleon, with an evident intentiqn to give the prohibition a wider range 
than it had in that code. This was evidently done with a view to embrace cases 
left out by the Code Napoleon. The most comprehensive language was used. 
All this will be without effect, if we are to take the prohibition in the qualified 
sense in which it is explained by Toullier and the French jurists. 

Our courts at an early day recognized the difference between our law and 
that of the Gode Napoleon, and have held, in numerous cases, that not only 
were “substitutions graduelles” abolished, but fidei commissa to be delivered 
over immediately, or within a certain period; dispositions which would unques- 
tionably be good, according to the jurisprudence of France. 5 Clague’s widow 
v. Clague’s Executors, Vide 13 L. R, 5. 12 L. R. 23. 4.1L. R.506. 3d Ann, 
432. 3R. R. 453. ; 

In the first case cited, the testator directed that his*estate should remain 


‘in the hands of his executors until his children became of age. After quoting 


article 1507, the court says: ‘a disposition by which the property of the testator 
is to remain in the hands of the executors until the majority of the testator’s 
children, one of whom is under ten years of age, cannot be distinguished from 
one that would authorize the executors to preserve for, or to return the estate 
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to, them, at the period of the majority of the children and heirs.” “Such a 
Aisposition is, indeed, a fidei commissum or trust which the law forbids.” In 
the case cited from 12 L. R. 23, the testator hud obtained a promise of his 
executor and universal legatee, to deliver a tract of land and six slaves to a third 
person. The court held, that although there was no substitution, yet there was a 
Jidet commissum, which was as much prohibited as a substitution. They declared 
the disposition invalid. The trust did not appear in the testament; but that 
cireumstance does not appear to have been regarded as material. There is no 
law that condemned it the more for being purely confidentiul. That was not 
the objectionable feature. It was condemned simply because it was a fidei 
commissum. 

In the case cited from 4 L. R. the disposition under consideration was, in 
fact, a * substitution graduelle,” and would have been condemned by Toullier. 
But the court there recognizes the force of the disjunctive conjunction in the 
second clause of article 1507. This language is used: “in pursuance of the 
law, if a donee be charged to preserve for or return a thing, &c., an instrument 
in which either of these dispositions is contained, has the effect to annul the 
donation.” The case cited from 3d Ann. is fresh in the minds of your 
honors. The case in 3 R. R. 453, reiterates the doctrive of the case cited from 
12 L. R. 23. 

These cases, we think, abundantly establish the doctrine, were any thing 
necessary beyond the article of the code, that all dispositions characterized 
either by a charge to keep a thing or deliver it to a third person, * de conserver,” 
or “ de rendre a un tiers,” are void. ‘There are, we doubt not, some rambling 
dicta to the contrary, occurring occasionally in the reports; but, we have met 
with no case seriously involving the question, in which the contrary doctrine has 
been maintained. The cases of Mathurin v. Livaudais, 5 N.S. 303, and Ma- 
lone v. Barker et al., 2 R. R. 369, have been sometimes cited as sanctioning the 
contrary doctrine. But the first case was decided on other grounds; and the 
last does not touch the point at all; the instrument involved in that case being 
a common law deed of trust to secure a debt. It is impossible to confound a 
common law deed of trust to secure a debt with a fidei commissum or a substi- 
tution. Your honors understand full well, that a deed of trust to secure a 
debt, is but a form of hypothecation practised in the common law States, to 
answer the same purposes that mortgages are with us. We conclude, there- 
fure, that according to our law, a testator cannot authorize an executor to hold 
his estate for an indefinite period, and thus continue his ownership after death. 
An attempt to do so, is, in fact, an attempt to designate a successor to the estate, 
upon condition, that the ownership of the successor shall be subject to the com- 
mands of the deceased. The so-called executor must be regarded as a trustee, 
an owner of the estate in trust; and the validity of the dispositions must be 
considered, without reference to the name, by which the functionary appointed 
to carry them into effect may be called. A man cannot, merely by using the 
term executor, give validity to dispositions otherwise invalid. Neither can he 
charge the owner, whom he appoints to succeed him, with an obligation either 
to keep the property for, or deliver it to, a third person, by whatever name his 
successor may be called. 

We do not deny that a man may lawfully charge his executor, to pay or 
deliver a legacy within the usual limits of an executorship, when the discha 
of the duty does not involve a transgression of the limits both of the time and 
power of an executor. But, when the discharge of the duty requires an inde- 
finite prolongation in the executor of that ownership which should have died 
with the testator, the use of the word ** executor,” cannot sanctify such a dispo- 
sition ; it is, in fact and substance, a designation of a successor with a charge 
‘to keep for and render to a third person,” and cannot be construed otherwise, 
than as if the same charge had been imposed upon the instituted heir. 

We have endeavored already to show, that the imposition of either of these 
charges upon the heir comes within the prohibition of article 1507 The testator 
must transmit the property, untrammelled with any command either to keep for 
or deliver to a third person, or otherwise infringing upon the rights of the new 
proprietor. As we have before said, the last act of ownership permitted to the 
dying is, to appoint an executor, whose principal business it is to set the house 
in order, and to designate the new lord. 

Let us now examine briefly the will under consideration. It constitutes 
commissioners, or trustees, (the testutor in the course of his dispositions, dropped 
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respectively, to such successors as may be appointed according to the adore 
of the will, who are to take and hold and deliver in the same manner; thus 
vesting the estate in a species of quasi-corporation, attempted to be created by 
the will. Each trustee, or commissioner, is to hold during life, and deliver at 
his death. Here we have the concurrence both of the charge ‘de conserver,” 
and ‘“‘de rendre ;"’ the unmistakeable characteristics of the ** substitution gra- 
duelle,” condemned by all the French jurists, since the adoption of the Code 
Napoleon, and admitted by all of our own country to fall withiu the ban of 
article 1507. 

Thus, a series of substitutions is formed, constituting the parent trunk, from 
which, at proper periods, limbs are to branch out, as we shall see hereafter. 
The fact, that these trustees and their successors are to apply the revenues 
which they are to produce and receive from the estate, tocertain trusts declared 
in the will, cannot cure the vice of their own creation. We shall endeavor to 
show presently the invalidity of those trusts. But whether they are, or are 
not valid, they cannot give life to the unsoundness of the parent trunk, to 
which they are attached. The attempt to administer the estate through the 
agency of these trustees, to renp fruits, and direct their use, is itself unlawful ; 
it is, in fact, an exercise of ownership after one’s death, and subversive of the 
principles which we have labored to establish. There is no usufruct in one 
and fee in another. The possession and the ownership are both in the trustees 
and their successors in trust, te reap the fruits, and thus create a fund to 
perform the commands or trusts of the will. It is, in fact, an attempt of the 
testator to remain master of his estate after his death. 

2d. At the respective periods of five, ten, and twenty-five years, all the 
slaves living at the time of the testator’s death, and born within five years after- 
wards, are to be “furnished with a free passage to our settlement in Africa, and 
#100 each; but they must go of their own free will, and to return-to slavery if 
they ever come back to this country.” ‘They are to receive at those periods, 
their passage to Africa, and $100 each, upon condition that they ‘go of their own 
free will." There is another condition, that the benefit bestowed is not to 
extend to a murderer, or thief, or runaway, or such as have committed any 
high crime, whereof they muy be duly convicted before the executors or com- 
missioners. 

Observe, the provision is, that three lots of slaves to be formed at the three 
periods designated, and in the manner designated, are to be furnished with their 
ae to Africa and $100 each by the trustees, upon condition that they go 
out of their own free will, &c., and that they have not incurred the condemna- 
tion of the trustees for any of the offences detailed in the 7th article. Their 
freedom is not devised to them expressly. It is given to them indirectly, simply 
by furnishing each of them a passage to Africa, and the $100 as an outfit; and 
they are not to have the passage, or the $100, until they consent to go to Africa. 
Their consent is a precedent condition to be complied with before they become 
entitled. Their freedom is not given to them by the will; if they get it at all, 
it is simply by the operation of the law of our settlement in Africa, upon their 
status when they get there. We doubt very much whether a gift to a slave 
is valid, although his master may have ordered him to be sent to Africa, and 
the laws of that place may set him free when he gets there. He is a slave 
until the laws of Africa release his bonds; and, as such, cannot receive a gift. 
Neither is he, as it seems to us, a siatu-liber. He is simply a slave about to 
embark on a voyage to a country whose laws, it is supposed, will set him free if 
he ever reach their jurisdiction. His freedom will depend on the success of his 
voyuge and the existence of the supposed Jaws in the port of destination. He 
has not the present right of being free at a future time: the characteristic of 
the statu-liber; he is only a slave under the orders of his matster to go to Africa. 
What he will be when he gets there will depend on the laws he may find in 
force in that country. We think, therefore, it may well be doubted whether 
the slaves have the capacity to receive the pecuniary legacy and the passage to 
Africa. La. Code, 184. And if they do not receive these bequests, they 
receive nothing; and all that is said about them in the will may be regarded as 
perfectly idle. 

But passing this by, as perhaps a little too technical, (we only intended to sug- 
gest the point,) and admitting that the will means, that they are to receive their 
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freedom and the pecuniary le and passage to Africa all at once, it evidently Hens or 
means and eegpuithy Gasiate that they are not to receive any of these H=sDEsos 
ings except upon condition: 1st, that they consent to go to Africa; 2d, that 
they have not incurred the condemnation of the trustees for any of the offences . 
detailed in the 7th article. The first is evidently a condition precedent to their 
receiving anything at all. 

Their title to their freedom, or, in other words, to themselves, does not vest 
until the performance of this condition. In the meantime the title remains with 
the trustees. They hold the slaves and receive the proceeds of their labor until 
they have entitled themselves to the benefits bestowed on them conditionally, by 
compliance with the condition. Here we have a charge to keep for a certain 
time and deliver upon a certain contingency, or performance of a certain condi- 
tion precedent. The freedom of the slaves, the donation of their passage to 
Africa, and the $100 outfit, all come within the above description. Such a dis- 
position is clearly within the prohibition of article 1507. If there is not the 
concurrence of the charge ‘‘de conserver,” and that “de rendre,” there is at least 
the charge “de rendre ;’’and that of itself, according to our law, as we have 
endeavored to show, condemns the disposition as unlawful. 

We have already shown, that the series of substitutions presented in the limi- 
tation of the estate to trustees and their successors, were prohibited by article 
1507. We have ulso endeavored to show, that the several bequests to each of 
the slaves, of their freedom, their passage to Africa, and the pecuniary legacy, 
were also in violation of the same law, viz: the article 1507. But there is 
another reason why these last dispositions cannot be executed. The trustees 
are ordered to hold the plantation and slaves, and all other property of the estate, 
to receive the revenues, reap the fruits, and thus accumulate a fund to defray 
the expenses of this scheme of emancipation and colonization. The means are 
to be raised through the agency of the trust estate. We have already seen, 
that the trust estate must fall by virtue of the prohibition of article 1507. The 
means which it was intended to supply cannot be supplied; and the end neces- 
sarily fails of accomplishment. There is a necessary and indissoluble connection 
between the contrivance which was designed to furnish the means, and the end 
. be accomplished. You cannot destroy the former, without also defeating the 

tter. 

Nor was the contrivance of the trust estate more than adquate to the supply 
of means for the accomplishment of the objects contemplated in the will. Be- 
sides, the other stupendous schemes attempted to be executed, the emancipation 
and colonization of so large a number of slaves, of itself requires immense 
resources. There are several hundred slaves; each slave is entitled to $100 and 
the passage to Africa. The mere passage money and outfit of so many slaves 
amount to a vast sum. Besides, the value of the slaves themselves is to be taken 
from the estate, and yet other immense and expensive schemes are to be 
accomplished. The emancipation induces heavy liabilities, for which there are 
no means provided, except through the agency of the trust estate. 

According to law, slaves cannot be emancipated except upon the execution of 
bonds by their masters, with good and sufficient security te the amount of 
$1,000 for each slave, conditioned that said slaves depart permanently from the 
State, within one month after their emancipation. Bul. & Cur. Dig., 430. 
Acts of 1830 and 1831. 

Slaves of extraordinary merit, such as have rendered important or valuable 
services to their masters, or mistresses, or to the State, do not come within this 
rule. But this exception evidently does not apply to large bodies of slaves taken 
from several plantations. It only applies to individual instances of rare merit, to 
be established by the most incontestible evidence to the satisfaction of the police 
jury. The emancipation of the great mass of the slaves under consideration must 
be governed by the general rule, and bonds and security must be given. The 
trustees then must give bond with good security to the amount of several hundred 
thousand dollars. Of course, they cannot give such bonds and furnish security 
without correspondent means ; and we have already shown, that the contrivance 
of the testator to provide those means has wholly failed. 

Again, emancipation necessarily imports an obligation on the part of the oo 
son granting it, to provide for the subsistence of the slave emancipated, if he 
should be unable to support himself. L.C. 188. This obligation certainly 
would fall upon the trustees if the emancipation takes place here, although the 
slaves may have emigrated to Africa. The act being done here, all the obliga- 
tions which our laws attach to it necessarily arise. 
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According to the scheme of the will, we can easily perceive whence the 
means to meet these vast liabilities were to proceed: to wit, from the accumula- 
tion of the revenues of the plantations and city property during a long period? 
in the hands of the trustees. But there are no trustees; there is no trust 
estate ; and there is no accumulation of revenues to take place, according to 
the provisions of the will. ‘The contrivance of the will to provide means in 
that manner has whoily failed, as being an unlawful disposition ; the end, there- 
fore, it seems to us, must follow. 

Your honors will not endeavor to do that in a lawful manner, which the 
testator endeavored to do in an unlawful manner and has failed to accomplish, 
by reason of the illegality of his mode of proceeding. 

Before we dismiss this subject of substitution, we will say a few words in 
relation to a common idea which prevails, that our law does not prohibit a trust 
uncoupled with an interest. To apply the doctrine to the case before us, it may 
be suid that the trustees have no interest, only a nuked trust; and that such a 


es is not prohibited. 
ow, we believe it to be a sound rule of interpretation, that wherever a law 
establishes a general rule, and then enumerates certain cases and excepts them, 
out of the operation of the general rule, that all cases, which the language of 
the general rule embraces within its purview, and which do not fall within the 
enumeration of excepted cases, must be controlled by the general rule. The 
law prohibits all fidet commissa. The case of a trust uncoupled with an interest 
does not come within the excepted cases enumerated. As, for instance, when 
perty is given, for life, to A, to receive and accumulate the proceeds during 
ife, and at his death to deliver both the property and its proceeds to B, we have 
a fidei commissum, or trust in A, uncoupled with an interest; for he takes no 
profit whatever. There is a naked trust in him for the benefit of B, who enters 
upon the enjoyment at his death. The case presents a fidei commissum fairly 
within the purview of the general rule; and the fact that the trust, or fidei 
commissum is uncoupled with an interest, does not bring it within any exception; 
it must be deemed then, to be within the general rule. 

Admit, for one moment, that the article 1507 does not prohibit a trust uncoupled 
with an interest, and observe the consequence. There is nothing to preventa 
man from controlling his estate forever ; as thus, for instance, he gives his estate 
to A. for life, to receive the revenues and hold them also during life; at his 
death to deliver the estate and accumulated revenues both to B, who also is to 
hold the estate and the sums of money transmitted by A, during his life, receive 
the revenues from them, and accumulate them during his life, and to deliver the 
whole at his death to C, who, in like manner, is to receive, accumulate and 
transmit to D, and so on ad finitum. Each legatee or successor to receive and 
hold and accumulate during his life, and transmit at his death to a successor. 
Each person called to the estate takes a trust uncoupled with an interest, and 
yet a perpetuity is created. The only effect of excluding all interest in the 
trustees is. not only to tie up the estate forever, but also its proceeds. The 
mischief is evidently greater than if the trust were coupled with an interest. 
Such a disposition clearly cannot be permitted, and yet there is nothing in our 
law to prevent it except the article 1507. If that law does not prohibit a fidei 
commissum uncoupled with an interest, the disposition above suggested may 
be lawfully made. All that the testator has to do to accomplish it, is to 
designate the successive trustees A. B. C. &c., in such a manner that there 
will always be in esse, at the determination of each life, a person who can be 
identified as the devisee designated by the will. This can be easily done; for 
instance, the estate may be thus limited to the mayor of a city and his successors 
in office. 

One word more. If the limitation to the trustees and their successors is 
void as a series of substitutions, it.strikes with nullity every disposition depend- 
ent on it: that for the emancipation of slaves as well as others. A substitution 
is one of those dispositions ‘‘guae viliantur et viliant ;” it is not only void itself, 
but communicates its vice to every disposition connected with, and dependent 
upon it. Remote beneficiaries, to whom the testator designed to convey his 
bounty, lose the benefits intended for them, under the penaliy which the law 
has denounced against the corrupt channel through which that bounty is to be 
communicated. 5 Toullier, 12, 13. 

Therefore we have labored so diligently to show, not only that the limitation 
of the estate to the trustees and their successors is void, but that it is a series 
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of substitutions, and void on that particular” ground; believing that if we make 
that point, all the dispositions in favor of the beneficiaries of the trust, or 
€t commissum, whether in themselves lawful or unlawful must be set aside. 

There is another point to which we must call your attention. It is evidently 
the intention of the will, that all the offspring of the slaves born after the expi- 
ration of five years after the death of the testator shall remain upon the planta- 
tions on which they may be found, in some peculiar modification of slavery, 
which is attempted to be described by the use of the word “apprenticeship.” 
The force of this term, in the connection in which it is thus used, is not very 

clear, but it evidently means some kind of slavery ; for the will, after having pro- 
vided for the transportation of the old stock and those born within the first five 
years to Africa, uses the following language: ‘‘so as that at the end of twenty- 
five years from my death there will not be upon any of my estates any other 
slaves but the apprentice children ;” and then goes on to provide that these appren- 
tice children and those of the old stock who refuse to go to Africa shall ‘be 
strictly under the management of the overseer ;” ‘the whole to be considered 
as apprentices, and their labor to be applied to the general good of my (his) 
succession.” 

They are to remain on the plantation under the contfol of an overseer, and 
their labor is to be applied to the general good of the succession. There are to 
be no other slaves on the several plantations but the apprentice children and 
those of the old stock who may refuse to go to Africa. Of course, then, the 
apprentice children are to be slaves, and to be employed on the several planta- 
tions for the account of the succession. But if their parents are deemed to 
take, by the will, a vested right to their freedom at a future time, in other words, 
to be made statu-liberi, the disposition by which the children’ are to work on 
the several plantations during all their lives for the general good of the succes- 
sion, is repugnant and contradictory to that providing for the emancipation of 
the parents. The parents cannot have a right to freedom at a future time, and 
e the children born after the vesting of that right be subjected to slavery. L. 

>. 196. 

Here we have two opposite and repugnant intentions of the testator, and 
there is no rule of interpretation by which we can reconcile them, or give 
the preference to either. Even article 1716 of the Code, which provides that 
in cases of repugnancy of two dispositions of a testament, the first must give 
way to the last, affords us no assistance whatever in the solution of the diffi- 
culty; for, both the dispositions are found in the same sentence, and neither 
can have the preference from its position. Or, if either have a preference, the 
disposition which fixes the condition in slavery actually has it, for that is writ- 
ten last in the sentence. 

If the two dispositions be repugnant, and the court can give no preference to 
either, both must be set aside for uncertainty. 

Again, if the parents are statu-liberi, we get into another difficulty. The 
children born after the death of the testator must be either statu-liberi from 
their birth, or slaves. If they are decided to be statu-liberi, the patent inten- 
tion of the will is violated. Moreover, they cannot be emancipated without 
being sent out of the country, as we have already seen by reference to the acts 
of 1830 and 1831, and not a dollar is provided for the purpose of sending them 
away. They cannot be removed and colonized without money ; and there is no 
money. And if the children are slaves, the parents being statu-liberi, we have 
a state of things which the law does not permit. The children of a statu-liber 
cannot be slaves. So that if the parents are slatu-liberi, whether their children 
follow their condition or not the law is violated. Whether we take either horn 
of the dilemma we encounter a legal impossibility. 

We therefore conclude: Ist. That there is a series of substitutions in the 
limitation of the estate to trustees and their successors, which is null itself, and 
imparts the same vice to every disposition in favor of the benefic: ries of the 
trust, whether direct or remote. 2d. That the disposition for the emancipation 
of the slaves is dep®ndent upon, and intended to have effect only through, the 
series of substitutions above mentioned, and is therefore affected by the penalty 
which the law has denounced against all substitutions and the dispositions 
dependent on them. 3d. That the disposition for the emancipation of the 
slaves must fall with the trust estate, for want of means to — it into effect, 
the contrivance to provide the means having failed by reason of its iegany 3 
4th. That the disposition for the emancipation of the slaves is, itself, a fidei 
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commissum within the meaning of article 1507 of the Civil Code, and therefore 
void. 5th. That the provisions of the will with regard to the slaves are null and 
void for uncertainty and impossibility of execution. 


P. Soulé, for defendants, 

The judgment of the court (Rost, J. recusing himself on account of interest.) 
was pronounced by 

Sure, J. In the first article of the will* the testator names three persons 
as his testamentary executors. In the second, he directs that in the event of 
their absence, resignation, or death, their places are to be filled by one or two 
commissioners to be appointed by the Governor of the State, and any one of 
the Judges of the Supreme Court and the Judge of the First Judicial District 
Court, or any two of them. The commissioners are to have a yearly salary of 
fifteen hundred dollars each; they may be dismissed by any two of the judges 
for criminal conduct; they are to keep a set of books, to be examined and 
approved annually by any two of the judges. In the third article, he directs 
that his estate is not to go into court except for the purpose of probating the 
wills, and that every thing belonging to his estate is to be continued and con- 
ducted as it may be found at his death. He orders the executors or commis- 
sioners to keep on each of his plantations a skilful and humane superintendant. 
He gives instructions for the food, treatment and discipline of the negroes. In 
the sixth, seventh and eight articles, he directs the gradual liberation of his 
slaves. In the ninth, he says: ‘* The Destrehan estate is to remain forever asa 
part of my succession; and at the end of twenty-five years from my death, it 
must be laid out into a city to be named Destrehan.” In the tenth, he says: 
«Four acres, including the back and front garden, running back with parallel 
lines to the lakes, with all the dwellings, are to remain as one lot, with a good 
street and buildings on each side of the street.” In the eleventh, he says: ‘All 





“This is my last olographic will and testament, made and/done at the city of New Orleans, 
this ist day of August, 1837, inthe presence of the almighty and eternal , I humbly and 
solemnly approach the throne of grace, hoping that through oar Lord Jesus Christ forgiveness 
of all my sins, Amen. ‘ 

Art. ist. I nominate and appoint S‘ephen Henderson, Jr., Jonathan Montgomery, and P. 
A. Rost, Esqrs., to be my testamentary executors. 

2d. In their absence from the United States, resignation or death, that their places is to be 
filled by one or two commissioners as the case may be, and requires the commissioners to be 

inted by the governor of the State, and any one of the judges of the Supreme Court, 

the jadge of the First Judicial District Court, or any two of them to make the appoint- 
ment of the commissioners, who will be entitled to a yearly salary of fifteen hundred dollars 
each. There is no commissioners, however, to be appointed until the death or resignation 
of two of the testamentary executors, who will be entitled to the same salary, say fifteen 
handred dollars per annum, and when it becomes necessary to appoint one or more commis- 
sioners, the first must always be a Scotchman, and lastly when the whole three has to be 
eppelnted by the officers of the State, one of which number must always be from my native 
country. ey must be moral, correct, honest and intelligent men, and under a charac- 
ter. Any two of the judges can dismiss them for any Feat or strong presumptive crime. 
They must keep an and e y a clerk at a salrry of fifteen hundred dollars per annum. 
He must keep a set of books accounts, which must be examined and approved annually 
by any two of the judges. 

Art. 3 My estate is not to go into court aoenes Gee purpose of probating and of openi 
of the wills, having no forced heirs; but every thing belonging to my estate is to be continu 
and conducted as it may be found at my death. e@ executors or commissioners to keep 
upon each plantation a planter and a man of humanity. He must not, under no cir- 
cumstances, treat the bl with cruelty, but on the contrary with kindness; and they must 
allow for every grown person that labors, three pounds of good beef or pork per week, and 
in that proportion for all the young ones. There must be strict discipline and good order 
kept amongst all the negroes, and in all their quarters. I have always considered this allow- 
ance, with what they made upon their own patch of groand, which must be allowed to all 
those that labor, as an abundance; more particularly so if they get as much good fresh corn- 
meal ag they stand in need of. This treatment, in my hemble opinion, places the black in @ 
much more and happier situation than many of the lower order who has to labor in Europe, 
or even in the Eastern States. I have always treated my blacks with much indulgence, 
“re 4 Ihave al . be opposed to sl but ed by the 

ve always been to slavery, as it is a property recogniz 
Constitation of the Un States, totake that away, you would at once destroy the greatest 
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my real estate in the city-to remain upon ground rent, and no lease to exceed 
twenty-five years in time. All the stocks to be sold in ten years from my 
death.” 

In the twelfth article, he bequeaths to his brother John Henderson, or his 
heirs, if he be dead, two thousand dollars per annum ; a likeamount to Ann Hen- 
derson or her heirs, to Stephen Henderson or his heirs, to the children of George 
Henderson or his heirs; two thousand dollars annually to the poor of New 
Orleans, to be distributed by persons appointed for that purpose by the governor, 
&c.; two thousand dollars per annum to the poor of Dunblane, in North Britain. 

In the thirteenth article he says: “‘ When funds can be spared after twenty 
years, I wish a large manufactory of negro shoes and coarse clothes to be erected 
at Destrehan, under the direction of experienced workmen from Scotland. 
Destrehan city must be incorporated by an act of the Legislature. If these 
manufactories are well conducted, it will be the means of doing much goed to 
the country, and give employment to a great many of the poor, and it will no 
doubt be the means of stimulating a great many of the young men to exert them- 
selves, because, by perseverance and industry, they see what can be done.” 

In the fourteenth article he directs ‘that after the first five years the execu- 
tors will divide the following sums amongst the four following congregations, say, 
Clapp’s Church, two thousand dollars ; Catholic Cathedrel, two thousand dollars; 
the English Church on Canal street, two thousand dollars; and the church com- 
menced by Maffit, two thousand dollars; and tothe Orphan Boys, two thousand 
dollars; and to the Female Orphan Society, two thousand dollars; the legacies 
to the four churches is only to remain and be payable for five years, but all the 
others so far named are to be perpetual. T'wo thousand dollars per anoum to 
the Charity Hospital. Five hundred dollars per annum to the Firemen’s funds.” 

In the fifteenth article he says: ‘I wish a chapel or church to be erected 





and best regulated government now in the Old or New World. Therefore, all attempts made 
by the fanatics or misguided people that is going about and preaching, like evil spirits, against 
dover, turns the heads of the unfortanate negroes, and prepares them for the commission 
of every kind of crime, which compels their masters’ to limit the very liberty which they 
formerly awarded to them. In a great moral point of view a good master oughtto be as care- 
ful of his slaves as he is of bis ewn family. All those who this duty has much to 
account for; but I am decidedly opposed to the people of any State or country, inter- 
fering in any manner with eur estic concerns. 

Art. 5. must be written rales for the government of all my slaves apon all of my 
different estates. They are not to be taken oat to work until nearly sunrise in the morning, 
nor are they to be kept in the field fonger than balf an hoer after sundown in the evening. 
Sunday is to be a day of rest upon all my plantations, except the people who may choose 
to went upon their own piece of ground, or te be paid for their lebor by their overseer, but 
under no circumstance are they to be permitted to leave their respective camps without per- 
mission from their overseer. It is ree | understood, however, that during the time that 
are e ed in taking off the sagar and cotton crops, they are to work as they formerly did. 
because, EF their cars and labor every thing is to be made, and by that the comfort of them- 
selves and others are to be secared. 

Art. 6, All the children that is born five years after my death, if females, are to be free at 
the age of twenty years, and male children at the age of twenty-five; and at the end of the 
five years as aforesaid there may be drawn by lot, out of all the slaves ten, five females and 
five males who will be furnished with a free passage to our settlement in Africa, and one 
hundred dollars each ; but they must ge of their own free will, and to return to slavery, if 
ever they return back to this country. At the end of ten years twenty may be emancipated 
in the same manner as the first five ; and in twenty-five years all the first born free may be 
sent off with the entire remainder of the old stock that is willing to go, so as that at the end 
of twenty-five years from my death, there will not be upon any of my estates any other slaves 
bat the apprentice children. And if the other slaves not wish to go to Africa, they will 
remain upon their res plantations upon which they reside as apprentices, and to be 
pr i Ao ~ erga power Ao pegecadiner se agenn Plas F stepay mpndess bg 
their offsp whole to be considered as apprentices, their labor to be applied to 
the of all the affairs of my succession. . 

Art, 7. It must be clearly understood, that the benefit now granted to my slaves it not to 
extend to a marderer or thief, or a confirmed runaway, or for any other high crime that can be 
tthe das dns L'wish the soqroes folore a fair, joes and imperda] teh the sauna in iotes 
at the same time I wi negroes to have a fair, just jal tri same in point 
of fact, as if they were tried before a judicial tribunal. 
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upon the upper corner of the four acres lot, and a Presbyterian minister to be 
sent for from Dunblane or its neighborhood, at a moderate salary; I also wish a 
good house for the minister to be erected upon the lower corner of the four 
acres lot; there must also be a small house for the education of the poor of the 
town, over which the minister must preside.” 

In the seventeenth, he changes the name of the proposed city from Destre- 
han to Dunblane. 

The provisions in the will for laying out one of his plantations at the end of 
twenty-five years into a city to be called Dunblane, and establishing a manufac- 
tory in it, are, in my opinion, an attempt to perpetuate his succession and violate 
the policy of the law. It must be observed, that the future city was not to pass 
from his succession, but to remain forever a part of it. If he had bequeathed 
the Destrehan plantation to a contemplated charitable corporation, not in esse, 
but thereafter to be incorporated, then the disposition would have been like that 
in Mylne’s case. But here the fature city was to remain in his succession. 
What he says of an incorporation seems to me to be in quite another sense. It 
was, that an act of incorporation for the purposes of municipal government 
should be obtained. A number of villagers ask the Legislature to incorporate 
them as a city, and the Legislature does so. What is the effect of such an 
incorporation? A mere provision for the purposes of municipal government. 
The lands and the houses remain the property of the respective villagers. So 
here, the succession of Henderson would still remain the owner of the Destre- 
han lands after the city of Dunblane was established upon them and incorpo- 
rated. The rents of the tenements, the products of the contemplated manu- 
factory, the fruits of the soil, would have still belonged to his succession, and 
been collected and gathered by his executors. There is not a word in the will 
that takes the ownership of the proposed city out of his succession. But that, 





Art. 8. Some arrangement must be made with Henry Doyal, who is one-half owner of 
the Mount Houmas plantation and slaves, by selling the land to him at the end of the first 
five years, he in the meantime mast liguidate his account at his leisure, paying no more inte- 
rest upon any balance that may be die to my estate than six per cent per annum. The 
negroes upon the Houmas estate to be emancipated upon the same conditions as those upon 
the other plantations, one-half of them being already my property, Mr. Doyal would, no 
doubt, make an agreement with the executors for those belonging tohim. Everything, how- 
ever; must be settled with Mr. Doyal within ten years after my death. He has been a faith- 
fal agent and partner in the management of these estates, I therefore recommend him to the 
indulgence and notice of the executors. 

Art 9. The Destrehan estate is to remain forever as a part of my succession; and at the 
end of twenty-five years from my death, it must be laid out into a city to be named Destrehan. 

Art. 10, Four acres, including the back and front garden, ranning back with parallel lines 
to the lakes, with all the dwellings to remain gs one lot, with a good street, and buildings 
npon each side of said street. 

Art. 11, All my real estate in the city to remain upon ground rent, and no lease to exceed 
twenty-five years in time, all the stocks to be sold in ten years from my death. 

Art. 12, I leave the following legacies, having no forced heirs, to my Wether John Hender- 
son, or to his heirs, if dead, two thousand dollars per annum, and to be paid upon due proof, 
and to the proper person authorized to reeeive the same, say $2000, Ditto two thousand dollars 
to my sister Ann Henderson, or to her heirs, and to be paid upon the same terms and condi- 
tions, say $2000. Two thousand dollars to my nephew, Stephen Henderson, Jr., or to his 
heirs, if dead, | upon the same terms as tothe family of John Flenderson, say $2000. Two 
thousand to the ren of my late nephew Geo. Hi son or to their heirs, and on the same 
conditions, say $2000. Two dollars to be paid annually to the poor of the parish of 
Orleans, to be distributed by persons appointed for that purpose by the governor, one of the 
judges of the a Court, and the judge of the rt of bates for the parish of 
Orleans, $2000, o thousand dollars per annum to be paid to the poor of the town of Dan- 
blane, in Pertshire, North Britain; this sum to be divided by the resident minister of the 
Presbyterian church, and to the two highest civil officers in the town to be paid upon due 
proof of their acceptance of the trust, say $2000. Two thousand dollars for the erection of a 
school house in the town of Dunblane, for ten years only, and for the purpose of educa’ 
of the poor, this being the place of my birth. I feel no obligation, however, for these acts 
charity. It is only done to help the poor, who like myself may be thrown upon the world 
without a penny or a friend. My greatest object is to do the greatest quantity of good, and 
to the greatest number of persons and to the poorest people. I shall leave the world with- 
out regret, believing that I shall go to a better and happier one, and God grant that all man- 
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if carried into effect it takes it out of commerce forever, is indisputable. He 
expressly orders, ‘+ it is to remain forever as a part of my succession.” ‘The 
executors might lease, but could not sell. In this particular thé provision is not 
peculiar. His intention was the same as to his real estate in the city. It was 
to remain upon ground rent, and ‘no lease to exceed twenty-five Years in time.” 
The conclusion, indeed, from the entire will, is irresistible, that the testator 
desired to perpetuate a large portion of his succession, and that this was the 
dominant idea under which it was composed. 

It is said that the provisions of the will do not amount in law to a substitution 
or a fidei commissum, and consequently are not reprobated by Jaw. Conceding 
that they do not fall technically under either of these denominations, still they 
are clearly opposed to the policy of our laws and jurisprudence, which resists 
the perpetuation of estates. Their spirit is to prevent property from being tied 
up for a length of time in the hands of individuals, and placed out of the reach 
of commerce. If it would be illegal for a testator ‘to leave his property to any 
person or set of persons with the charge to preserve it, and to transfer it at their 
death to some persons designated,” as conceded by the learned counsel in his 
brief a fortiori, is it dnlawful to tie it up in the hands of the executors and com- 
missiovers forever. 

As to the provision in the fifteenth article for the erection of a chapel, and a 
house for the minister, his salary, &c., it is clear that this provision is most 
intimately connected with the scheme of establishing on the Destrehan planta- 
tion the town of Dunblane, and populating it with workmen from Scotland, as 
directed in an antecedent part of the will. It is so interwoven with that portion 
of the will as to be dependant upon it and legally indivisible. The nullity there- 
fore, of the one carries with it the nullity of the other. It is impossible to 
deduce from the will itself the conviction that the article in question would have 





kind may be prepared for this last, eternal and awful ch ; as it is the immutable laws of 
Heaven that we must all die, let us be ready and prep as nearly as we can. 

Art. 13. When funds can be spared after twenty years, I wish a angle cmatasteny of 
negroe shoes and coarse clothes to be erected at Destrehan, under the direction of experi- 
enced workmen from Scotland. Destrehan city must be incorporated by an act of the Legis- 
latare. If these manufactories are well conducted, it will be the means of doing much good 
to the country, and give employmentto ea great many of the poor, and it will, no doubt, be the 
means of stimulating a great many of the young men to exert themselves, because by perse- 
verance and industry they see what can be done. My whole family may be considered as a 
family of drunkards, and this misfortane must have come upon the side of my father, although 
thathe was an antiquarian, learned and intelligent, yet to get drunk once a month was to him 
a jubilee. M mother was a Drummond, a descendant of the Mc’Gregors, good natured, but 
without much capacity; they were honorable and high-minded as respects their intercourse 
with others, but profligate and indoleut as respects the management of their private concerns; 
being poor they were always in bankruptcy. . 

Art. 14. After the first five years, the executors will divide the following sums amongst the 
four following congregations, say, a Charch two thousand dollars ; Catholic Cathedral 
two thous dollars ; the English Church in Canal street two thousand dollars, and the 
church commenced by Maffit two thousand dollars; and the Orphan Boys two thousand 
dollars, and to the Orphan Female Society two thousand dollars; the legacies to the four 
charches is only to remain and be payable for five years ; but all the others so far named are 
to be perpetual. Two thousand dollars per annum to the Charity Hospital ; five hundred 
dollars per annum to the Firemen’s funds: this last class of ple are much exposed, and 
ought to be protected. Sp heupe Gavnigane and plate to bo ould, end the puetecta applied to 
the erection of a tomb to be erected over my grave, and ay Seetg pees must be the 
Church of St. Charles, and to be interred alongside of my late beautiful and accomplished 
wife Zelia D. Henderson, the whole to be surrounded by a neat iron railing, and the tomb as 
- as ~ adver 0 se = ne tek bahenaed cae ee ee ae Mrs. P. A. —— receive 

my di w to her sister, giving a part to Mrs. Mari 
of such of them as she thinks fit. wed 

Art. 15. I wish a chapel or charch to be erected upon the upper corner of the four acres 
lot, and a Presbyterian minister to be sent for from Dunblane or its neighborhood, at a mode- 
rate salary. I also wish a good house for the minister to be erected upon the lower corner 
of the four acres lot. There must also be a small house for the education of the poor of the 
town, over which the minister must preside. 

Art. 16. All my debts, if any, mast be settled and liquidated before any of the legacies is 
paid. There must be no exception ee account of form, writing or 
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been adopted, if the testator had known that his desire with regard to the town 
and manufactory could not be accomplished. On the contrary, the opposite con- 
clusion is unavoidable. , 

The sixth and seventh clauses of the will contain provisions respecting the 
sending of his slaves to Africa, the disposition to be made of such as do not wish 
to go, &c.; and the eighth article is as follows: ‘‘Some arrangements must be 
made with Henry Doyal, who is one half owner of the Mount Houmas planta- 
tion and slaves, by selling the land to him at the end of the first five years; he, 
in the meantime, must liquidate his account at his leisure, paying no more 
interest upon any balance that may be due to my estate than six per cent per 
annum; the negroes upon the Houmas estate te be emancipated upon the same 
conditions as those upon the other plantations, one-half of them being already 
my property. Mr. Doyal would no doubt make an agreement with the execu- 


_ tors for those belonging to him; every thing, however, must be settled with Mr 


Doyal within ten years after my death; be has been a faithful agent and partner 
in the management of these estates. I therefore recommend him to the indal- 
gence and notice of the executors.” 

The court, not being at present prepared to express an opinion upon the testa- 
mentary provisions as regards the slaves generally, has, under the written agree- 
ment of the parties, retained that portion of the cause for further consideration. 
But whatever may be our conclusion upon the general question, there is a branch 
of it as to which our opinion is formed, and which it is proper to act upon now, 
as it appears from the statements of counsel, the distribution of a large amount 
of funds is dependent upon it. 

Mr. Deyal has protested against this disposition of the will; has notified the 
executors of his refusal; and has appeared in this suit by counsel, for the pur- 
pose of resisting this interference with his property. 





Art. 17. Upon mature reflection I have concluded to name the Destrehan plantation when 
it is incorporated as a city, Dunblane in place of Destrehan as named in the foregoing. As 
life is uncertain, I will sign this will as itis written, in haste, and add a codicil to it hereafter, 
if it is necessary hereafter. 

New Orleans, 1st of August, 1837. (Signed) 8. HENDERSON. 

Ne varietur, New Orleans, 14th March, 1838. (Signed,) . Bermupez, Judge. 

Be tt remembered, that on the fifth day of March, one thousand eight hundred and thirty- 
eight, _—— Henderson of the city of New Orleans, being in his house in Canal street, 
sick of body, but sound of mind, presented to the undersigned witnesses, all residing in the 
city of New Orleans, this paper which he had caused to be written out of their presence, 
and declared to them that it contained his last will. 

On the first of August eighteen handred and thirty seven, I made an olographic will dis- 
posing of all my property for the following objects. 1st. The payment of all my just debts. 

2d. The payment of certain legacies therein specified. 

3d. The erection and gradual improvement of a new city. 

I intended to have made various changes and additions to said will, which circumstances 
have prevented me from doing, and the —— will is made to remedy any error of law or 
fact, or any other deficiency to be found therein. 

I do hereby confirm said will in all its clauses, and it is my wish and request that all my 
debts be punctually paid, and that all the dispositions contained in said will in relation tothe 
erection and gradual improvement of the new city ordered to be erected by said will be 
carried in full effect, agreeably to the true intent and meaning thereof. 

I hereby make anew each of the particular legacies contained in my said will, in favor of 
each of the purely and simply, and it is my wish and desire that any rty of 
which I may die possessed, not passing for any cause whatever under any of the dingo 
tions of any former will, or of this, may accrue to them in proportion to the amount of 
respective ies, or their value. 

In remaneration of their faithful services I give their freedom to my house servants Lucy 
bay pr They will be emancipated next fall, and in the meantime remain in my house 

Canal street. 

The jewels of which I may die possessed, will be divided between my nieces Louisa 
Foucher and Adilia Marigny, and the oldest daughter of my nephew George Henderson, 
deceased, in the following manner, Louisa Foucher will receive the breast-pin with my por- 
trait set in diamonds; Ad:lia Marigny will take the medallion of diamonds, and the d 
of George Henderson shall receive the balance of the jewels, whatever they may be; she 
will furthe r receive all the woman’s apparel made or not made, found in my possession, and 
the miniature portrait of my late wife, Mrs. Henderson. I give all the family pictures which 


I have to Mrs. Rost and her sister Mrs. Grilhe. 
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We are of opinion, that even if we should come to the conclusion hereafter, 
that the provisions concerning the slaves generally on the various plantations left 
by the testator are valid and can be carried into effect, Doyal’s share of the 
slaves cannot be affected by the dispositions of the will without his consent ; 
and that so far the dispositions of the will must fail. Hence, if the disposition 
as to the testator’s interest in the Houmas slaves be hereafter declared valid and 
practicable, all the executors can do, will be to provoke a proceeding in the nature 
of a partition in kind of the slaves, and carry out the benevolent dispositions of 
the testator in behalf of those that may fall upon such proceeding, to the succes- 
sion of Henderson. ' 

As, however, the members of the court are not unanimous upon this point, it 
is proper that the reasons which have induced the majority to come to this con- 
clusion should be stated at length; and in doing so, it is necessary to notice in 
detail what was said by the testator, and what has been done by the residuary 
legatees, by the executors, and by Doyal. : 

The eighth clause of the will is considered by Judge Preston as indivisible ; 
in other words, as authorizing a sale of the undivided half of the plantation to 
Doyal, only in case he should consent to sell his own half of the slaves. In 
this opinion we do not concur. Mr. Doyal was the owner of an undivided half 
of the land and slaves. He had been a faithful agent and partner; the testator 
appreciated his fidelity and the propriety of rewarding, it by indulging him in 
the payment of what he owed, and giving him an opportunity of buying the out- 
standing half of the land at private sale. He did net desire to expose a faithful 
agent and partner to the inconvenience of cutting up the land by a partition in 
kind, or the competition of a public sale of the whole by a decree of partition 
which might result in bringing in a stranger as co-proprietor with Doyal. But 
Doyal, being an owner, was not bound to sell his undivided half of the slaves. 
He might not desire to part with them, from feelings of attachment, or conside- 





I give and bequeath to Henry Doyal of Mount Houmas, the carpets, looking — side 
rd, curtains and pier tables of my drawing room, and of my dining room, also two bed- 
steads, one armoir, and one-half of the bedding and table cloth in my New Orleans house, to 
be used by him to furnish the new house which he is about to build on the Mount Houmas 
plantation, and not otherwise. The rest of my household and kitchen furniture will be sent 
to my three other plantations; one press and a part of the bedding and table cloth will be 
sent to each of the cotton plantations. 

It is my will and desire, and I do yw A revoke the appointment which I had made in my 
former will, of my nephew Stephen Henderson as one of my trustees, my reasons for doing 
so are that his duties are such, would take too much of his time, bat he shall receive all the 
legacies made to him: and I further bequeath him the sum of five hundred dollars payable 
immediately, and also payable annually the amount to which he would have been entitled 
for commissions as trustee had he acted, on condition that he shall pay over to the heirs of 
George Henderson one-half of the amount of such annual payment. so give and bequeath 
to him my gold watch, my welking cane, and all my wearing apparel, without exception, 
linnen, cloth, &c.; and I give and bequeath to Peler A. Rost my carnation breast-pin, being 
the one I wear, together with my guns. I give and bequeath my diamond breast-pin to 
Jonathan Montgomery, and I farther give and bequeath all my stock of wine to the said 
Peter A. Rost and Jonathan Montgomery jointly. 

It is my wish and desire, that next fall a competent person be employed who will give all 
his time and attention to’the affairs of my estate, and the management of my plantations ; 
and that a suitable compensation be allowed him. Philip Rochford will be employed until 
that time, and should his services as clerk be no longer necessary, he shall receive out of my 
estate the sum of one hundred dollars, besides his salary. If deemed necessary to carry my 
two wills into effect, and not otherwise, I appoint Jonathan Montgomery and Peter A. Rost 

testamentary executors and give them the seizin of my estate. 
e foregoing last will was then read by Theodore C one of the witnesses, to the 
other witnesses, in presence of the testator who approved the same in all its parts, but did 
not sign it, ye ee to do so, as he stated, on account of weakness; and the same was 


then signed by all the witnesses, without passing to other acts, the day, month and year above 
written. 


(Signed, R. D. Shephard. R. Davidson. Theodore Clapp. J. Touro. David C. 
AN =! char Now Orie 14th March, 1838 (Signed) J.B Jadge 
varietur, New ans, , i . Beawvpez, - 
A true copy, : (L. 8.) * W. K. 


Wanton, D’y Clerk. 
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rations of interest. And to suppose that the testator desired to coerce him into - 
such.a sale of his slaves by withholding a sale to him of the land except upon 
those terms, is inconsistent with the indulgent and grateful disposition towards 
him which the will exhibits. 

We, therefore, conclude that the testator desired that a sale of the land on 
easy terms should be made to Doyal. That he desired also, that his executors 
should buy Doyal’s half of the slaves, so that. the whole might be emancipated. 
But that he did not intend to withhold the sale of the land if Doyal refused, 
and was aware that in that event his testamentary disposition would operate 
only on the undivided half of the slaves attached to the Houmas estate. 

Let us now examine the power of attorney given by the residuary legatees to 
Rost and Montgomery; premising that the testator himself intimates in his 
second will his doubts as to the validity of portions of his first will, by directing 
that any property not passing for any cause whatever upder the first will should 
accrue to the legatees under that will; and premising also, that the residuary 
legatees have, throughout, contested the validity of that portion of the first will 
which proposes the emancipation of the slaves. 

In the act of 7th April, 1839, these residuary legatees, who, in the absence of 
a will, would have been heirs of the deceased, having extinguished, by compro- 
mises, the claims of other legatees, and thus become the .owners of the entire 
property of the succession, subject, however, to such valid charges as the testa- 
tor may have imposed upon it, made transfers, partly to each other, of various 
portions of the testator’s property, and among others of three plantations and 
the slaves attached thereto. But in order to secure to the slaves their ultimate 
rights, such as they might be, judicially ascertained under the wills, the trans- 
ferrees of the respective plantations and slaves covenanted, that should the courts 
having jurisdiction in the matter decide that the slaves belonging to the respec- 
tive plantations are entitled to be sent to Africa and receive one hundred dollars 
each, then they would comply with the directions of the will, and support the 
charges of its execution in that particular ; and, on the other hand, would receive 
a deduction from the price of twenty per cent on the appraised value of the 
slaves. They also constituted P. A. Rost and Jonathan Montgomery their 
attornies, with authority to administer all the property of the succession undis- 
posed of, to collect debts, settle accounts, pay creditors, and close the estate. 
They also authorized them to sell to Doyal the undivided half of the Mount 
Houmas plantation and slaves “for and in consideration of the sum of one hun- 
dred and twenty-five thousand dollars, payable in five equal installments from the 
day such sale shall have been made, and under the following conditions, to wit: 
That in case the Court of Probates for the parish and city of New Orleans, or 
the court having jurisdiction in the matter, should decide that the undivided half 
of the slaves belonging to the succession of the late Stephen Henderson, are to 
be sent to Africa, in obedience to the last will of the said late Stephen Hender- 
son, and are entitled to receive each one hundred dollars, and in the event that 
the said Henry Doyal should, in such case, agree to receive a sum of money to 
consent that his own half of the said slaves shall also be sent to Africa on the 
same conditions, then the said Henry Doyal shall bind himself to comply with 
such part of the judgment of said court on the subject; and that in such case a 
deduction of twenty per cent on the appraised value of the slaves, as the same 
are appraised in the inventory, shall be made from the first- installment of the 
purchase price of the said plantation and slaves. That in the event the said 
Henry Doyal shall refuse to purchase the undivided half of said plantation and 
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slaves on the conditions herein specified, an action of partition shall be instituted Heims or 


against the said Henry Doyal, and the Mount Houmas plantation will be sold 
at public auction in order to effect said partition.” 

What is the meaning of this power, which is certainly inartificially expressed, 
and is not free from obscurity? Does it mean that the attornies shall not sell to 
Doyal except upon the double condition that he will let Henderson’s half of the 
slaves go to Africa if the judgment of a court of competent jurisdiction should 
sustain the validity of the testator’s will respecting those slaves, and will also agree 
to receive a sum of money to consent that his own half shall be sent to Africa ? 
Or does it mean that the attornies, if unable to obtain such consent, may still sell 
to Doyal upon conditions that he will bind himself to comply with the judgment 
as to the half of the slaves; leaving his consent or refusal as to his own half open 
for future negotiation? The question is not free from difficulty, leoking merely 
at the instrument itself. But it loses its importance when we consider the man- 
ner in which this obscure power was presently thereafter executed by the agents, 
Rost and Montgomery, and the subsequent acquiescence of their principles. A 
few weeks after the execution of this power of attorney, we find Doyal and the 
agents meeting before a notary, to pass the act of sale under which he now holds 
Henderson’s undivided half of the Houmas plantation and slaves. The act 
commences by recitals. It refers to the eighth clause of the will, the recom- 
mendation of the testator that the half of the land should be sold to Doyal; the 
indulgence proposed by the testator to be extended to him in liquidating his 
account, the testator’s desire that all the Houmas slaves should be emancipated, 
one-half of them being already his property, and that an agreement to that end 
should be made with Doyal by the executors. It declares, that by virtue of the 
will, he, Doyal, claims the right of purchasing the undivided half of the Houmas 
plantation and slaves belonging to the succession at a reasonable price, to be 
fixed by experts in case the parties could not agree upon the same. Doyal then 
declares, that ‘whereas the said late Stephen Henderson did, by the said last 
will, direct his testamentary executors to make some arrangement with him, the 
said Henry Doyal, and to pay him a certain sum of money to consent and per- 
mit that all the slaves attached to the said Mount Houmas plantation may be 
emancipated and sent to Africa, in the manner and at the time provided by the 
last will of the said late Stephen Henderson, and that the said slaves receive each 
one hundred dollars. Now he, the said Henry Doyal, here declares, that he 
does hereby expressly refuse his assent to the execution of this or any part of 
the last will of the said late Stephen Henderson, relative to the emancipation of 
the said slaves attached to the Mount Houmas plantation, and as owner of the 
undivided half of all the said slaves, he objects to their emancipation, and for- 
mally denies the right of the said late Stephen Henderson, to emancipate any of 
the said slaves without his consent.” 

Doyal then proceeds to declare, that he has taken cognizance of a deed of 
compromise made between the residuary legatees John Henderson and others, 
with certain other legatees of the deceased, and the extinguishment of the 
interest of the latter; also of a compromise between the residuary legatees 
their agreement for the disposal of the remaining property, stocks and credits of 
the succession, and the powers granted to Henderson and Rost; their agreement 
to sell the undivided half of the Houmas plantation and slaves to him, and the 
grant of power to Rost and Henderson to sell to him; and he declares that he 
consents to accept the sale proposed to be made to him as aforesaid. ‘‘ Where- 
fore,” says the act, ‘‘ by reason of the foregoing, and in conformity with and by 
59 
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virtue of the powers granted to the said parties of the first part (Rost and Mont- 
gomery,) the said Rost and Montgomery sell to Doyal the undivided half of the 
plantation and slaves.” After fully describing the land and slaves, reciting the 
titles under which Henderson and Doyal respectively held by undivided moieties, 
stating the price, $125,000, the promise of Doyal to pay it in conformity with 
the terms and conditions fixed by the said legatees in the aforesaid compromise, 
and in the powers conferred unto their said attornies, describing the notes given 
by Doyal, &c., the act concludes with the following clause: ‘It is further 
agreed and understood by and between the said parties hereto, that the present 
sale is made and accepted under the condition that in case the Court of Probates 
for the parish and city of New Orleans, or any court having competent jurisdic- 
tion in the matter, shall decide that the undivided half of the slaves attached to 
the said plantation and belonging to the estate of the said late Stephen Hender- 
son, are to be sent to Africa in obedience to the last will of the said late Stephen 
Henderson, and are entitled to receive each one hundred dollars, the said Henry 
Doyal shall, as he does hereby bind himself, comply with such part of the judg- 
ment of said court on the subject, and that in such case a deduction of twenty 
per cent on the appraised value of the said slaves as the same are appraised in 
the inventory of the said plantation and slaves made by the Hon. Edward Duf- 
fel, parish judge, in and for the parish of Ascension, on the 6th day of April, 
1838, shall be made from the first installment of the purchase price of the said 
plantation and slaves, or from any other installment of the said purchase price as 
the said parties may agree upon.” 

The legal effect of this act I conceive to be, that Doyal binds himself to carry 
into effect a judgment, if such be rendered, recognizing the validity of the tes- 
tator’s disposition for the liberation of his half of the slaves; but does not bind 
himself, and, on the contrary, expressly refuses, to sell his own half so as to 
enable the parties to carry out Henderson’s desire to emancipate the whole. 
Doyal’s half was not affected before the act of purchase, by the testamentary 
disposition of his co-proprietor. He considered himself as having an equitable 
claim under the will to demand a sale of the undivided half of the land, even if he 
refused to sell his half of the slaves. Standing on his rights as owner, he refuses 
that consent, but agrees to execute the testator’s wishes respecting the testator’s 
own half, which alone the testator could control, if a court of competent juris- 
diction should adjudge the validity of Henderson's will respecting the liberation 
of his share of the slaves. To this view of the matter the agents must be con- 
sidered as assenting. Else, why did they not insert in the act an express cove- 
nant on Doyal’s part to sell his undivided half? and why also did they not agree 
upon the price to be paid to Doyal ? How is it that the ac&speaks as to Hen- 
derson’s undivided half, and is silent as to the other? It cannot be said that the 
meaning in the power is that Doyal is to be allowed twenty per cent on the 
appraised value of the slaves—the whole slaves. I understand the power as 
adopting that standard as to the undivided half proposed to be sold to Doyal, and 
coptemplating a sum of money to be fixed by future agreement for the purchase 
of Doyal’s undivided half. 

The true test of the legal effect of the act of sale to Doyal is, to enquire 
whether upon that act the residuary legutees, or the executors, or any one else 
could, by suit, compel Doyal to give up the whole of the slaves upon receiving 
either the twenty per cent of the appraised value in the inventories, or an esti- 
mated value of one-half of the slaves with a deduction of twenty per cent upon 
the purchase price of the other half. After the most careful investigation which I 
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have been able to give to his contract, Iam unable to say that I could consent.to 
& judgment taking the whole of the slaves from him without his consent. 

In the construction of all instruments, it is the duty of the court to collect the 
intention from the whole instrument taken together; and I concede that even 
matter put by way of recital in an instrument may sometimes amount to an 
agreement. But I am unable to perceive how in this case the reference to the 
power of attorney, itself of difficult interpretation, can create by implication a 
promise to do an act which the party in express terms refuses to do. 

It is said that a partition cannot be had, if the validity of the testamentary 
disposition touching the undivided half of Henderson should be hereafter 
adjudged, because the estate of Henderson has censed, by the sale to Doyal, to 
be a co-proprietor. It has ceased to be co-proprietor, but only sub modo. If 
such validity should be adjudged, the moiety upon which the will of the deceased 
will operate can be ascertained by a proceeding in the nature of a judicial par- 
tition. Doyal is bound by his covenant to submit to such a division. 

In conclusion, I have to observe that not only does the execution of the power 
show how it was understood by the agents, and the acquiescence in that execu- 
tion how it was understood by the principals; but the pleadings of the executors 
point to the interpretation which I have given, and the argument of their counsel 
admits its correctness. 

In the answer of the executors in this cause they say, as one of the reasons 
why they should not give up the assets in their hands to the residuary legatees, 
‘‘ that a sum equal to the amount to be paid under the will to Henry Doyal, if 
he should be compelled to sell his undivided half of the slaves attached to the 
Mount Houmas plantation, must also remain with the executors, the eventual 
claim of Doyal being one of the charges, and indeed a debt of the succession.” 
“That the said Henry Doyal has served upon the executors a protest by notarial 
act, against that portion of the will which directs his undivided half of the slaves 
upon the Mount Houmas plantation to be purchased from him, so that they may 
be sent to Africa, and that it is necessary he should haye notice of these pro- 
ceedings.” 

And in the brief filed in behalf of the executors in this court, the counsel of 
the executors say: ** But with regard to the slaves owned jointly by the deceased 
and Henry Doyal, we apprehend their fate can hardly be finally decided in this 
case as it presents itself under the agreement. When in the 8th article of the 
will the testator prescribes the arrangements to be made with Doyal, it is little 
else than a desire hevexpresses, the realization of which he endeavors to render 
easy by the advantages he confers, and the friendly disposition he exhibits 
towards his partner. This clause, however, taken abstractly, would seem not to 
be executable, as there is no law that can compel a man in such a case to cede 
his property. The consent of Mr. Doyal might have easily settled the difficulty. 
But as he has peremptorily refused it, we should think that the benefit which 
the testator intended to confer on all the slaves of the Houmas plantation, can, at 
best, attach only one-half of them. A partition in nature of the slaves, held in 
common by the testator and Henry Doyal, might be effected, and would become 
the means of attaining,- in part at least, the end proposed by the will. The 
slaves falling to the lot of the testator might be enfranchised in the same manner 
as those which he owned exclusively.” 

It is therefore decreed, that the ninth, tenth, thirteenth, fifteenth and seven- 
teenth clauses of said will, as set forth in the schedule annexed to this decree as 
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part thereof, are, and they are hereby declared null and void. And it is further 
decreed, that the provision in the said will contained, touching the liberation of 
the slaves attached to the Houmas plantation, if they should hereafter be decreed 
valid, can only operate upon such portions of said slaves as may on a proceeding 
in the nature of a judicial partition in kind fall to the succession of said Stephen 
Henderson the testator, and not upon the portion of said Doyal. And it is fur- 
ther decreed, that this decree shall become final within the usual delay without 
reference to such portions of the cause as, under the agreement of the parties on 
file in this cause, are reserved for further consideration and decree. 

And it is now ordered, that the questions in this cause touching the liberation 
of the slaves of said succession, except so far as in the foregoing decree they are 
determined, be reserved for further consideration by this court. 

Schedule. ‘Art. 9. The Destrehan estate is to remain forever as a part of 
my succession, and at the end of twenty-five years from my death it must be laid 
out into a eity, to be named Destrehan.” 

«Art. 10. Four acres including the back and front garden, running back with 
parallel lines to the lakes, with all the dwellings, to remain as one lot, with a good 
street and buildings upon each side of said street.” 

“Art. 13. When the funds canbe spared after twenty years, I wish a large 
manufactory of negro shoes and coarse clothes to be erected at Destrehan, under 
the direction of experienced workmen from Scotland. Destrehan city must be 
incorporated by an act of the Legislature. If these manufactories are well con- 
ducted, it will be the means of doing much good to the country, and give employ- 
ment to a great many of the poor, and it will no doubt be the means of stimu- 
lating a great many of the young men to exert themselves, because by perse- 
verance and industry they see what can be done.” 

** Art. 15. I wish a chapel or church to be erected upon the upper corner of 
the four acres lot, and a Presbyterian minister to be sent for from Dunblane or 
its neighborhood, at a moderate salary; I also wish a good house for the minister 
to be erected upon the lower corner of the four acres lot; there must also be a 
small house for the education of the poor of the town, over which the minister 
must preside.” 

‘** Art. 17. Upon mature reflection, I have concluded to name the Destrehan 
plantation, when it is incorporated as a city, Dunblane, in place of Destrehan as 
named in the foregoing.” 

Eustis, C. J., concurring. I apdeutend, that so far as Mr. Doyal is con- 
cerned in the matters in which the judgment of the coyt is now given, the 
only question before us is, whether the executors shall continue to retain in their 
hands a large sum of money, for the purpose of purchasing from the said Henry 
Doyal his interest in the slaves belonging to the late Stephen Henderson and 
himself, and attached to the Mount Houmas plantation. Mr. Doyal refuses, and 
has always refused to sell his interest in the slaves; the testator, of course, has no 
control over it, and I can find nothing in the evidence which could authorize the 
court to compel Doyal to make a conveyance of his interest for the purposes 
mentioned in the will. It seems clear, therefore, that the executors cannot 
retain the money for the purpose for which it is avowedly, solely to be applied ; 
on this point I fully concur in the opinion of Judge Slidell. 

In relation to the other testamentary dispositions considered in the opinion of 
Judge Slidell, we all concur in the conclusions to which he has arrived. The 
reasons assigned in that opinion, are thoss upon which I have founded my. 
assent. 
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Preston, J., dissenting. On the Ist of August, 1837, Stephen Henderson 
made an olographic will, which, on the 14th of March, 1838, was duly proved, 
and ordered to be registered and executed by the Court of Probates of the parish 
and city of New Orleans. By the will and a codicil, he appointed Jonathan 
Montgomery and Peter A. Rost his testamentary executors, and gave them the 
seizin of his estate. He left a very large estate, consisting, beside city property, 
of plantations and slaves. 

The following important clauses in his will give rise to the controversies in 
this suit: ‘Article 6th. All the children that is born five years after my 
death, if females, are to be free at the age of twenty years; and male children 
at the age of twenty-five; at the end of the five years aforesaid, there may be 
drawn, by lot, out of all the slaves, ten, five females and five males, who will 
be furnished with a free passage to our settlement in Africa, and one hundred 
dollars each, but they must go of their own free will, and to return to slavery 
if ever they return to this country; at the end of ten years, twenty may be 
emancipated in the same manner as the first five, and in twenty-five years alj 
the first born free may be sent off with the entire remainder of old stock that 
is willing to go, so as that at the end of twenty-five years after my death, there 
will not be upon any of my estates, any other slaves but the apprentice chil- 
dren; and if the other slaves did not wish to go to Africa, they will remain 
upon their respective plantations upon which they reside, as apprentices, and 
to be provided for accordingly, but to be strictly under the management of the 
overseer, as well as all their offspring. The whole to be considered as appren- 
tices, and their labor to be applied to the general good of all the affairs of my 
succession.” 

«« Art. 7. It must be clearly understood, that the benefit now granted to my 
slaves, is not to extend to a murderer or thief, or a confirmed runaway, or for 
any other high crime that can be legally proved before the executors or the com- 
missioners, which they have been guilty of; but at the same time I wish the 
negroes to have a fair, just, and impartial trial, the same in point of fact, as if 
they were tried before a judicial tribunal.” 

** Art. 8th. Some arrangement must be made with Henry Doyal, who is one- 
half owner of the Mount Houmas plantation and slaves, by selling the land to 
him, at the end of the first five years; he in the mean time must liquidate his 
account at his leisure ; paying no more interest upon any balance that may be 
due to my estate than six per cent per annum; the negroes upon the Houmas 
estate to be emancipated upon the same conditions as those upon the other plan- 
tations, one-half of them being already my property. Mr. Doyal would, no 
doubt, make an agreement with the executors for those belonging to him; every 
thing must, however, be settled with Mr. Doyal, within ten years after my 
death ; he has been a faithful agent and partner in the management of these 
estates; I therefore recommend him to the indulgence and notice of the exe- 
cutors.” 

* Art. 9th. The Destrehan estate is to remain forever as a part of my succes- 
sion, and at the end of twenty-five years from my death it must be laid out into 
a city, to be named Destrehan.”’ 

By subsequent clauses of the will, he declares that Destrehan city must be 
incorporated by an act of the Legislature ; changes its name to Dunblane ; directs 
that four acres, including the back and front garden, running between parallel 
lines to the lakes, with all the dwellings, to remain as one lot, with a good street 
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part thereof, are, and they are hereby declared null and void. And it is further 
decreed, that the provision in the said will contained, touching the liberation of 
the slaves attached to the Houmas plantation, if they should hereafter be decreed 
valid, can only operate upon such portions of said slaves as may on a proceeding 
in the nature of a judicial partition in kind fall to the succession of said Stephen 
Henderson the testator, and not upon the portion of said Doyal. And it is fur- 
ther decreed, that this decree shall become final within the usual delay without 
reference to such portions of the cause as, under the agreement of the parties on 
file in this cause, are reserved for further consideration and decree. 

And it is now ordered, that the questions in this cause touching the liberation 
of the slaves of said succession, except so far as in the foregoing decree they are 
determined, be reserved for further consideration by this court. 

Schedule. ‘Art. 9. The Destrehan estate is to remain forever as a part of 
my succession, and at the end of twenty-five years from my death it must be.laid 
out into a eity, to be named Destrehan.” 

“Art. 10. Four acres including the back and front garden, running back with 
parallel lines to the lakes, with all the dwellings, to remain as one lot, with a good 
street and buildings upon each side of said street.” 

* Art. 13. When the funds can. be spared after twenty years, I wish a large 
manufactory of negro shoes and coarse clothes to be erected at Destrehan, under 
the direction of experienced workmen from Scotland. Destrehan city must be 
incorporated by an act of the Legislature. If these manufactories are well con- 
ducted, it will be the means of doing much good to the country, and give employ- 
ment to a great many of the poor, and it will no doubt be the means of stimu- 
lating a great many of the young men to exert themselves, because by perse- 
verance and industry they see what can be done.” 

** Art. 15. I wish a chapel or church to be erected upon the upper corner of 
the four acres lot, and a Presbyterian minister to be sent for from Dunblane or 
its neighborhood, at a moderate salary; I also wish a good house for the minister 
to be erected upon the lower corner of the four acres lot; there must also be a 
small house for the education of the poor of the town, over which the minister 
must preside.” 

*¢ Art. 17. Upon mature reflection, I have concluded to name the Destrehan 
plantation, when it is incorporated as a city, Dunblane, in place of Destrehan as 
named in the foregoing.” 

Eustis, C. J., concurring. I apdentend; that so far as Mr. Doyal is con- 
cerned in the matters in which the judgment of the coygt is now given, the 
only question before us is, whether the executors shall continue to retain in their 
hands a large sum of money, for the purpose of purchasing from the said Henry 
Doyal his interest in the slaves belonging to the late Stephen Henderson and 
himself, and attached to the Mount Houmas plantation. Mr. Doyal refuses, and 
has always refused to sell his interest in the slaves; the testator, of course, has no 
control over it, and I can find nothing in the evidence which could authorize the 
court to compel Doyal to make a conveyance of his interest for the purposes 
mentioned in the will. It seems clear, therefore, that the executors cannot 
retain the money for the purpose for which it is avowedly, solely to be applied ; 
on this point I fully concur in the opinion of Judge Slidell. 

In relation to the other testamentary dispositions considered in the opinion of 
Judge Slidell, we all concur in the conclusions to which he has arrived. The 
reasons assigned in that opinion, are those upon which I have founded my. 
assent. 
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Preston, J., dissenting. On the ist of August, 1837, Stephen Henderson 
made an olographic will, which, on the 14th of March, 1838, was duly proved, 
and ordered to be registered and executed by the Court of Probates of the parish 
and city of New Orleans. By the will and a codicil, he appointed Jonathan 
Montgomery and Peter A. Rost his testamentary executors, and gave them the 
seizin of his estate. He left a very large estate, consisting, beside city property, 
of plantations and slaves. 

The following important clauses in his will give rise to the controversies in 
this suit: ‘Article 6th. All the children that is born five years after my 
death, if females, are to be free at the age of twenty years; and male children 
at the age of twenty-five; at the end of the five years aforesaid, there may be 
drawn, by lot, out of all the slaves, ten, five females and five males, who will 
be furnished with a free passage to our settlement in Africa, and one hundred 
dollars each, but they must go of their own free will, and to return to slavery 
if ever they return to this country; at the end of ten years, twenty may be 
emancipated in the same manner as the first five, and in twenty-five years aly 
the first born free may be sent off with the entire remainder of old stock that 
is willing to go, so as that at the end of twenty-five years after my death, there 
will not be upon any of my estates, any other slaves but the apprentice chil- 
dren; and if the other slaves did not wish to go to Africa, they will remain 
upon their respective plantations upon which they reside, as apprentices, and 
to be provided for accordingly, but to be strictly under the management of the 
overseer, as well as all their offspring. The whole to be considered as appren- 
tices, and their labor to be applied to the general good of all the affairs of my 
succession.” 

“« Art. 7. It must be clearly understood, that the benefit now granted to my 
slaves, is not to extend to a murderer or thief, or a confirmed runaway, or for 
any other high crime that can be legally proved before the executors or the com- 
missioners, which they have been guilty of; but at the same time I wish the 
negroes to have a fair, just, and impartial trial, the same in point of fact, as if 
they were tried before a judicial tribunal.” 

‘* Art. 8th. Some arrangement must be made with Henry Poyal, who is one- 
half owner of the Mount Houmas plantation and slaves, by selling the land to 
him, at the end of the first five years; he in the mean time must liquidate his 
account at his leisure ; paying no more interest upon any balance that may be 
due to my estate than six per cent per annum; the negroes upon the Houmas 
estate to be emancipated upon the same conditions as those upon the other plan- 
tations, one-half of them being already my property. Mr. Doyal would, no 
doubt, make an agreement with the executors for those belonging to him; every 
thing must, however, be settled with Mr. Doyal, within ten years after my 
death ; he has been a faithful agent and partner in the management of these 
estates; I therefore recommend him to the indulgence and notice of the exe- 
cutors.” 

* Art. 9th. The Destrehan estate is to remain forever as a part of my succes- 
sion, and at the end of twenty-five years from my death it must be laid out into 
& city, to be named Destrehan.”’ 

By subsequent clauses of the will, he declares that Destrehan city must be 
incorporated by an act of the Legislature ; changes its name to Dunblane ; directs 
that four acres, including the back and front garden, running between parallel 
lines to the lakes, with all the dwellings, to remain as one lot, with a good street 
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and buildings upon each side of the street; that a church shall be erected upon 
the upper corner of the lot; that a Presbyterian minister shall be sent for from 
the town of Dunblane or its neighborhood, and employed at a moderate sulary ; 
that a good house shall be erected for the minister on the lower corner of the 
lot, and that there must be ea small house for the education of the poor, over 
which the minister must preside. 

He further directs, that after twenty years, if funds could be spared, a large 
manufactory of negro shoes and coarse clothing should be erected at the place, 
under the direction of experienced workmen from Scotland. ‘If these manu- 
factories (he says,) are well conducted, it will be the means of doing much 
good to the country, and give employment to a great many of the poor, and it 
will no doubt be the means of stimulating a great many of the young men to 
exert themselves, because by perseverance and industry they wiil see what 
ean be done.” . 

For the purpose of accomplishing the objects proposed in these clauses of 
the will, and of making other legacies, he disposes of the whole of his estate, 
declaring that he had no forced heirs. By an agreement of the counsel of 
the parties, they limit the court to the determination of their controversies, 
growing out of the 6, 7, 8, 9, 10, 13, 15, and 17th articles of his will. We have 
also been requested to postpone the decision of the question as to the emanci- 
pation of the testator’s slaves. 

The heirs of Stephen Henderson and their representatives have instituted 
this suit against the executors, and allege that the foregoing clauses of the 
will are void; that to give effect to them in accordance with the intention 
of the testator and the tenor of the will would be impossible ; that they are 
parts and parcels of a complex indivisible disposition, which is contrary to law, 
and are, by the testator, made dependent on it, and cannot be sustained apart 
frum the disposition of which they form subsidiary ingredients; and that they 
are otherwise in contravention of the laws of this State, and void for impossi- 
bility. The reading of the whole will exhibits the testator as a man of strong 
mind, of great practical good sense, without the advantages of much education 
or knowledge of our laws. in relation to testamentary dispositions, and therefore 
he enjoined, that ‘‘ no exception be taken to his will on account of form, writing 
or spelling.” ‘His greatest object,’’ as he expressed himself, ‘‘ was to do 
the greatest quantity of good, and to the greatest number of persons, and to the 
poorest people.” But, with many of those who without families acquire great 
wealth in this country, he neglected to commence, and duping life to place upon 
a sure foundation their benevolent intentions, and which become abortive at 
their death, by ineffectual testamentary dispositions. 

The will is not written with precision, but the intentions of the testator are 
manifest. It is clear to my mind, that he had three leading objects in view, in 
making his will. 1. To emancipate all his slaves, and those in which he had 
an interest, and to send them to Africa. 2. To found a city to be called Dun- 
blane, with a manufacturing establishment, a church, and school for the pvor. 
3. To establish a number of annuities, in favor of charitable and other institu- 
tions, some perpetual, and others for terms. In a codicil, he confirmed the 
provisions of the will in all its clauses, and declared his wish and desire, that 
any property of which he died possessed, not passing for any cause whatever 


. under any of the dispositions of his will, might accrue to his legatees, in propor- — 


tion to the amount of their respective legacies. 
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It is urged, that the testator has attempted to perpetuate his property in his 
succession, and, in violation of law, to make that inalienable which the policy 
of all civilized nations has declared shall, under various modifications, be market- 
able. Thus, he declared, that the Destrehan plantation, which was to be the 
site of the town of Dunblane, should forever remain a part of his succession. 
But this provision is to be construed with reference to its establishment as a 
city, and incorporation by the Legislature, which he subsequently directs. The 
obvious meaning of the whole is, that it is dedicated to public use forever, 
under such regulations as the Legislature should, by an act of incorporation, 
prescribe. The establishment of a city necessarily implies the division of the 
site into squares and streets, and the sale of the squares, by authority of law, 
would be in pursuance of, and not in violation of, the dedication of the whole 
to the public. The sovereign power might even dispose of the avenue reserved 
if the interest of the city required it; because the testator, by directing its 
incorporation for the benefit of those who might inhabit it, giving them no rights 
or property but what might be derived from the act of incorporation, evidently 
subjected the whole to the wisdom of the Legislature. He directs that every 
thing belonging to his estate is to be continued and conducted as it may be 
found at his death. This is evidently a temporary provision, subject to the three 
great objects of the will. So, with regard to his city property and plantations, 
there is no prohibition of their sale. There are directions to make leases of his 
city property, which may extend to twenty-five years, but not perpetually. 
It has never been questioned, that perpetual annuities may be created, in favor 
of institutions or classes of society capable of enjoying them. ‘The property or 
fund belongs to the institutions or classes of society to which it is donated, and 
may be kept and used by_them amd their successors, so long as no law is violated 
in the last case, or as long as the act incorporating the institution in the first 
case, authorizes it. 

To accomplish the great objects of the will, to wit, the transportation of his 
slaves and those in which he had an interest, to Africa, the establishment of 
the perpetual annuities, and the city of Dunblane, and, indeed, for other objects, 
the executors, testamentary or dative, might at all times apply to the courts 
for orders of sale, which would be decreed for those purposes: the private sales, 
except that to Mr. Doyal, being unauthorized by the will and of course by 
law. It is proper here to remark, that if commissioners could not be appointed 
as directed, to execute the will, in case of the death or resignation of the tes- 
tamentary executors,,it is always competent for the court in which the succes- 
sion was opened to appoint dative executors. 

With regard to the establishment of the city of Dunblane, I have come to 
the same conclusion with the district judge; but he has placed his judgment 
upon grounds to which I cannot assent, and deem it my duty to state the reasons 
of my opinion. The judge declares, ‘‘ that property passed on the decease of 
its owner, Ist. To his heirs appointed by law. 2d. To those he devises it to. 
Some person, natural or artificial, must be in existence to fill one of the places, 
or the land escheats. The ownership cannot remain in abeyance. The in- 
heritance is cast vpon the heir-at-law, or instituted at once.” And article 1702 
of the Civil Code, is quoted in support of the opinion. 

This opinion of the district court conflicts directly with the decision of the 
Supreme Court of the State, in the case between the Executors and Heirs of 
the late Alerander Milne, 17 L. R. 52. The testator devised half his estate 
in favor of two charitable asylums, not in existence at the time of his death, 
but to be incorporated after his death, with power to receive his legacies in 
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their favor. The general assembly of the State, at its first session after his death, 
incorporated the asylums ; and the courts of this State, after able and elaborate 
arguments on behalf of the heirs, maintained the dispositions of the will. 

So in the case of Inglis v. The Trustees of the Sailor's Snug Harbor in the 
city of New York, the testator had devised a large estate to establish that institu- 
tion, and requested in his will, that it should be incorporated by the State of 
New York. The Legislature did incorporate it five years after the testator’s 
death, and the Supreme Court of the United States, after great investigation and 
deliberation, declared the devises valid. 3 Peter’s Rep. 112. And for half a cen- 
tury the institution has remained a noble monument of the wisdom of the testa- 
tor who devised it, the Legislature that established it by law, and the jurispru- 
dence that maintained the devise. 

Judge Story delivered an elaborate dissenting opinion in the case of The 
Sailor's Snug Harbor, and referred to a decision he had prepared in the case 
of The Philadelphia Baptist Association v. Smith and Robertson, in which he 
came to the conclusion, that a bequest to the association was void, because ‘‘the 
legatees were not at the time a corporate society capable of taking it; and it is 
@ maxim, that the legacy must take effect at the death of the testator, or be 
void at that time, and the right vest in another.” But in this opinion he admitted 
“that the government of a State as parens patrie has a right to enforce all chari- 
ties of a public nature by virtue of its general superintending authority over the 
public interests, where no other person is entrusted with it.” If so, the propo- 
sition that the title to property cannot remain in abeyance a resonable time to 
enable the government to provide the proper means to-enforce the bequest, is a 
refinement to which we cannot assent. The English chancellors have often 
enforced executory devises, without a freehold support them ; and have said, 
that the only question was whether the contingencies were to happen in a reason- 
able time or not. Thelluson v. Woodford, 4 Vesey, Jr., 325. And it has been 
decided in England, ‘that if a corporation, for whose use a charity is designed, is 
not in esse, and carnot come into existence but by some future act of the crown, 
as for instance a gift to found a new college which requires an incorporation, the 
gift is valid, and the court will execute it. White v. White, 1 Brobis Chan. 
Cases, 12. Attorney General v. Downing, Ambler 550, 571. Altorney Gene- 
ral v. Bowyer, 3 Vesey, Jr., 714, 727. There is no reason that the same prin- 
ciple should not apply in this country to a legacy for any purpose of public utility. 

In our State there should not be a question on the subject. The testator vests 
the seizin in the executor, and divests the legal heir. Theseizin is vested in the 
executor for a purpose which, if lawful and possible, he may accomplish. The 
heir has neither seizin of, nor interest in, the property bequeathed for the object, 
unless the legacy lapse. The article 1702 of the code is not inconsistent with, 
and is to be construed subject to, these plain principles; otherwise the executor 
could not lay a marble slab over the body of his testator without the consent of 
an heir whom by will he had divested of all title to his property. 

So also substitutions and fidei commissa are prohibited by our code; but the 
prohibition is subject to the rights, powers and duties, expressly given and pre- 
scribed to executors, by the same code, which are all summed up in article 
1665: ‘The testamentary executor is bound to see the testament faithfully exe- 
cuted.” We concur in opinion with the Supreme Court of this State in the 
ease of Mathurin v. Livaudais, that the framers of our code, in abolishing sub- 
stitutions and fidei commissa, “never contemplated to abolish naked trusts, 
uncoupled with an interest, which were to be executed immediately.” 
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Executors are sworn officers of law, peculiarly under the contro! of the 
courts; and there is no danger of their exercising unlawful trusts, or of the crea- 
tion in their hands of perpetuities inconsistent with peblic policy. 

I am, therefore, of opinion, that the dispositions of the will in favor of the city 
of Dunblane and its establishments did not lapse immediately on the decease of 
the testator, for the want of a legatee in which they should vest at the time, as 
held by the district judge. 

Had the General Assembly of the State of Louisiana, within a reasonable time, 
incorporated the inhabitants of the city of Dunblane, with power to carry into 
effect the objects of the testator, the dispositions of the will might have been 
accomplished. 

But the Legislature have not incorporated the city of Dunblane, though twelve 
years have elapsed since the death of Stephen Henderson. It does mot appear, 
that any of the successive representatives of the parish, nor the parochial autho- 
rities, nor any citizen of the parish where the city was to have been established, 
has applied for the incorporation. This indicates that the Legislature, the paro- 
chial authorities and citizens do not consider expedient the incorporation of such 
a city, principally for manufacturing purposes, by white laborers, in a parish 
peculiarly agricultural. Not only a reasonable, but very ample time has elapsed 
for the public authorities to provide for the enfurcement of the dispositions of the 
will in this respect, without the first step being taken for that purpose. 

I am of opinion, therefore, that the dispositions of the will providing for the 
incorporation of the city of Dunblane; and to make charitable and other establish- 
ments in it, have lapsed fer non-acceptance by proper authority in a reasonable 
time, and that the property should vest irrevocably in the heirs or their vendees. 

The 8th clause in the will iwlfavor of the slaves owned jointly between the 
testator and Henry Doyal is attacked, because the testator eould not remove or 
emancipate slaves in which Doyal had an interest. That is true; but the exe- 
cutors had a right to demand a partition, and to remove to Africa those which fell 
to the share of Henderson’s estate. It was uncertain, as contended, which of 
the slaves should receive the beneficence of Henderson; but the ehance of 
receiving it was a right which vested in each slave at his death, and which slaves 


should enjoy it depended upon a legal partition between Doyal and Henderson's 


executors. Instead of a partition, however, the testator directed that some 
arrangement should be made with-Mr. Doyal; declared he had no doubt Mr. 
Doyal would make an agreement with his executors for his half of the negroes; 
directed the sale to him of the testator’s half of the land: recommended him 
highly to their.kindness and indulgence, being, already a debtor of the estate. 
Under this clause of the will Doyal, in act of compromise with the heirs of Hen- 
derson, dated the Ist of June, 1839, reciting its provisions, and protesting against 
the right of Henderson to emaneipate the slaves in which he had an interest, yet 
in the words of the act ‘‘elaimed the right of purchasing the undivided half of 
the Mount Houmas plantation and slaves belonging to the estate of the late 
Stephen Henderson, at a reasonable price to be fixed by experts appdinted to 
that effect. in case the parties should not agree upon the same,’’ and purchased 
the undivided half of the plantation and slaves from them. 

The parties referred to the following clause in an act of compromise and divi- 
sion among the heirs and executors of Henderson, made on the 11th of April, 
1839, ‘that in case the Court of Probates for the parish and city of New 
Orleans, or the court having jurisdiction in the matter shall decide, that the 
undivided half of the slaves belonging to the succession of the late Stephen 
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Henderson are to be sent to Africa, in obedience to the last will of said Stephen 
Henderson, and are entitled to receive each one hundred dollars, and in the event 
that the said Henry Doyal should in such case agree to receive a sum of money 
to Consent that his own half of said slaves shall also be sent to Africa, on the same 
conditions; then the said Henry Doyal shall bind himself to comply with such 
part of the judgment of said court on the subject ; and that in such case a deduc- 
tion of twenty per centum on the appraised value of the slaves, as the same are 
appraised in the inventory, shall be made from the first installment of the pur- 
chase price of said plantation and slaves,” 

Under this claim and reference the parties made the following agreement: 
“Jt is further agreed and understood by and between the said parties hereto, 
that the present sale is made and accepted under the condition, that in case the 
Court of Probates for the parish and city of New Orleans, or any court having 
competent jurisdiction in the matter, shall decide that the undivided half of the 
slaves attached to the said plantation, and belonging to the estate of said late 
Stephen Henderson, are to be sent to Africa, in obedience to the iast will of the 
said late Stephen Henderson, and are entitled to receive each one hundred 
dollars, the said Henry Doyal shall, as he does hereby bind himself to comply 
with sach past of the judgment of said court on the subject, and that in such 
case a deduction of twenty per centum on the appraised value of the said slaves, 
as the same are appraised in the inventory of the said plantation and slaves made 
by the Hon. Edward Duffel, Parish Judge in and for the parish of Ascension, 
on the sixth day of April, 1838, shall be made from the first installment of the 
purchase price of the said plantation and slaves, or from any other installment of 
the said purchase price, as the said parties may agree upon.” 

The executors clearly understood by all thée acts, that they conveyed Hen- 
derson’s undivided half of the plantation and slaves to Doyal, upon the condition 
that he should submit his undivided half of the slaves to the 8th clause of Hen- 
derson’s will, because they had no power to sell to him in any other manner, 
and were bound by the will and their duty to sell to him on that condition alone. 

The heirs and executors jointly so understood the sale to be made to Doyal, 
because they authorized the sale to him on the following condition: “that in 
case the court having jurisdiction of the matter shall decide, that the undivided 
half of the slaves belonging to the succession of the late Stephen Henderson are 
to be sent to Africa in obedience to the last will of the late Stephen Henderson, 
and are entitled to receive each one hun¢cred dollars, and im the event that the 
said Henry Doyal should in such case agree to receive a sum of money to con- 
sent that his own half of said slaves shall also be sent to Africa apon the same 
conditions, then the said Henry Doyal shall bind himself to comply with such 
part of the judgment of said court on the subject; and that in such case a 
deduction of twenty per centum on the appraised value of the slaves, (that is, the 
whole of the slaves,) as the same are appraised in the inventory, shall be made 
from the. first installment of the purchase price of said plantation and slaves.” 
And because they expressly forbid a private sale to Doyal, unless he consented 
to the condition, by providing ‘that in the event the said Henry Doyal shall 
refuse to purchase the undivided half of the plantatien and slaves, on the condi- 
tions herein specified, an action of partition shall be instituted against the said 
Henry Doyal, and the Mount Houmas plantation will be sold at public auction, 
in order to effect said partition. 

Doyal understood that he was purchasing upon the condition that his ‘interest 
in the slaves should be subjected to the conditions of the 8th clause of Hender- 
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son’s will, because he claimed the right to purchase at private sale Henderson's _Hx1rs oF 


undivided half of the slaves, by virtue of that clause in his will, and thereby 
made that clause and all its conditions a part of his contract, as mach as if it had 
been incorporated in the bill of sale made to him. He accepted the conditions 
of the clause to avoid an action of partition and a public sale at auction, in which 
the executors of Henderson would have had greatly the advantage of him, as the 
estate was immense, and he, as appears by the will, was already indebted to it. 

He, moreover, subjected his half of the slaves to the conditions of the 8th clause 
in Henderson’s will, because he says in the bill of sale to him, “that he has 
particularly taken cognizance of the powers granted by the parties to the deed 
of transaction unto P. A. Rost and J. Montgomery. 1n that deed the power to 
sell at private sale to him was given only on condition, that he should accord to 
his undivided half of the slaves the same beneficence Henderson had bequeathed 
to his undivided half of the slaves. This power, therefore, was also made a part 
of the bill of sale to him, as much as if it had been incorporated in words in the 
bill of sale. . 

The consideration of subjecting his interest in the slaves to the same condition 
as Henderson's interest, appears in the very words of the sale made to him. In 
case of the decision of the court against him, there is to be a deduction of 
twenty per centum on the appraised value of the whole, and not of Henderson's 
undivided half of the slaves, as the same are appraised in the inventory of the 
plantation and slaves made by the parish judge. The inventory is not before 
us, but as it is thus made a part of the bill of sale, it is reasonable to conclude, 
that he purchased the undivided half of the slaves at the appraised value in the 
inventory, and was willing to sell his undivided half at the same appraisement, 
with the deduction of twenty per cent, in case the decision of the court should 
be against him. Even if this equitable conclusion as to the consideration for 
which Doyal was obliged to subject his undivided half of the slaves to the con- 
ditions of Henderson's willis iwaduissible, still a court, if he was so obliged, would 
compel him to comply for a reasonable compensation. 

At all events, he reserved nothing but the right of contesting Henderson's 
power to direct the emancipation of slaves in which he had an interest. That 
right is fully reserved to him by our decision, and is to be the subject matter of 
future discussion. 

It is said, the executors might compel Doyal to ascertain by lot which of the 
slaves should be entitled to Henderson's benificence, and which should not. 
Such a proceeding would not be binding upon the slaves, should the court deter- 
mine that any part of them were entitled to their freedom. Neither Doyal nor 
the executors contemplated any such proceeding, and the executors did not intend 
to be subjected to it. The intentions of the executors in the power they gave 
to sell are not obscure; but if so, their intentions are to be construed with con- 
stant reference to the 8th clause in Henderson’s will, which they were bound to 
carry into effect. Aud Doyal’s obligations as purchaser, if left in doubt by the 
words.of the sale, are to be construed by the 8th clause in the will, and by the 
clause in the transaction between the heirs, executors and legatees, in which they 
gave the power to sell to him, and to both of which he expressly referred in his 
purchase. 

It is said, that the executors of Henderson would have a right, in case the court 
should decide that his slaves held with Doyal were entitled to be sent to Africa, 
tosue Doyal for a partition, and thus extend the beneficence of their testator to 
the slaves that might fall tothem. Neither the executors, nor Henderson's 
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| Eemor estate have any Junger a title to the undivided half of the slaves; and, therefore, 


— 
Rost. 





cannot sue fora partition. Besides, the heirs and executors, to exonerate them- 

selves from the’necessity of such an action, provided in the contract by which 
they gave power to sell to Doyal, “that in the event the said Henry Doyal shall 
refuse to purchase the undivided half of said plantation and slaves, on the condi- 
tions herein specified, (that is, that his own half of the slaves shall be sent to 
Africa,) an action of partition shall be instituted against him, and the Mount 
Houmas plantation sold at public auction, in order to effect a partition.” 

* They thus waived the action of partition of the slaves, and a sale at auction 
of the plantation, on condition that Doyal agreed to the arrangemeut contem- 
plated in the 8th clause of Henderson's will, because they could waive neither, 
nor give powers to sell at private sale to him on any other condition. 

If, therefore, this court should determine, that Henderson’s slaves should be 
emancipated and sent to Africa, in my opinion Henry Doyal has obliged himself 
to permit aii the slaves on the Mount Houmas plantation. at the death of Stephen 
Henderson, and their issue, to be sent to Africa, upon the same conditions pre- 
scribed by the testator for those upon the other plantations ; and that the judg- 
ment of the district court on the questions submitted to us should be affirmed. 





Baptiste Beat iev, f. m. ¢., v. J.. Ternorr, f. m. e., et al. 


A residuary donation inter vivos, made to certain pergons therein named, is null, because 
it contains a “ fidei commissum ;"” but this nullity does not affect the title of the original 
donee, which remains good to the property donated. The entire donation is null only in 
cases of substitution. 

The French text of the C. C. 1567, evidently expresses the intention of the Legislature. 
The English text, taken literally, is without meaning. 

Marriage, like other facts, may be proved by any species of evidence not prohibited by law, 
and which does not pre-suppose a higher species of evidence within the power of the 
party. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
The questions involved in this case arose out of the following act of donation : 
‘+ Par devant Philippe Pédesclaux, notaire public, pour la ville et paroisse de 
la Nouvelle Orleans, et en présence des témoins ci-aprés nommés, fut présent 
Baptiste Beaulieu homme de couleur et ‘libre, demeurant en cette ville, lequel 
voulant donner des preuves de son amitié 4 Eulalie Ducloslange (mulatresse 
libre,) fille naturelle de Philippe Ducloslange, lui a par les présentes fait donation 
entre vifs et irrévocable, ce qui a 6té accepté par la dite Eulalie Ducloslange, 
& ce présente et assistée de son pére naturel ci-degsus denommé, aussi com- 
parant, d'un demi terrain situé au faubourg de la Course, rue des religieuses, 
ayant treate pieds de face sur cent vingt pieds de profondeur, faisant partie du 
terrain dénommé par le no. huit, et attenant au terrain numero sept dans l’ilet 
no. dix, lui appartenant au donateur, pour l’avoir acheté du sieur Philippe 
Ducloslange par acte passé devant le notaire soussigné le quinze Avril dernier. 
Pour par la donataire jouir, faire et disposer comme de chose lui appartenant 
en toute propriété des maintenant et: 4 toujours. 
‘tA cet effet le donateur met et subroge la donataire dans tous les droits de 


propriété qu’it 4 et peut avoir sur le demi terrain ci-dessus, voulant qu’elle en 
soit saisie et revétue. 
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‘* Cette donation est faite sous la condition expresse sans laquelle ces pré- Bravitte 
v 


sentes n’auraient pas eu lieu, que si la donataire venait 4 décéder sans laisser 
de postérité on sans avoir disposé d’aucune maniére du dit demi terrain, qu’alors 
Agathe Ducloslange, Mélite Ducloslange, Mathilde Ducloslange, et Leonide 
Ducloslange, femmes de couleur et libre, deviendront sans qu’il soit nécessaire 
de remplir aucune formalité, propriétaires du dit demi terrain, et de tout ce qui 
sera construit dessus. 


‘* Fait et passé 4 la Nouvelle Orleans, le quinze Juillet mil huit ceut dix-neuf, 
en présence des sieurs Michel Fourcisi et Vincent Bilote, témoins qui ont signé 
avec les comparans, et le notaire, a l'exception du donateur, qui ne sachant 


signer a fait sa marque ordinaire. Apres lecture la donataire a déclaré ne savoir 
signer. 
“(Signé,) Baptiste Beaulieu, »4 sa marque. LEulalie Ducloslange, »« sa 


marque. Philippe Ducloslange. Fourcisy V. Bilote. Phi. Pedesclauz, Notaire 
Public. 

** Pour copie conforme a l’original resté en mon étude pour recours. 

“[L. S.] (Signé,) “Louris T. Cairz, Notaire Public.” 

M. Grivot and C. Roselius, for plaintiff, contended: Jean Baptiste Beaulieu 
instituted this suit to recover from defendant a lot of ground in the Second 
Municipality, which he had donated in 1819 to Eulalie Ducloslange, with the 
condition, that should Eulalie die without posterity, or without having disposed 
of the property, then the donation was made in favor of her sisters. Eulalie 
died in 1845, without issue, or having disposed of the lot. Her sisters claimed 
title tothe property, poder the donation, but were opposed by Ross, who alleged 
a pretended sale to him, by Eulalie, a few days previous to her death. Suit 
was brought against him; the judge decided in their favor; from which judg- 
ment he appealed to this court. The-decision of this court was, that the clause 
in the donation under which they claim, being a substitution, or fidei commis- 
sum, prohibited by article 1507 of Civil Code, rendered the donation null, where- 
upon Beaulieu brought this suit. Beaulieu, the original plaintiff. died in 1848, 
his son and heir, Saintville, was, on his motion, made a party te thie suit. 
Defendants took their rule, calling upon him to prove his legitimacy and heirship. 
By consent, the rule was tried with the merits. 

The judge before whom the cause was tried, gave judgment against him, on 
the ground that he had not proved his legitimaey. The question is, whether the 
marriage of Beaulieu and Charlottine has been sufficiently proved. By the testi- 
mony of Joseph Porcé, a cousin, Isidore Honoré, an uncle, and other witnesses, it is 
shown, that J. B. Beaulieu, in 1820 or 1821, introduced to his friends and relatives, 
Charlottine as his wife, treated her as such, they were considered as man and 
wife by all who knew them; that Saintville is the issue of that cohabitation. 
That they lived as man and wife, up to the time of his death, in 1848. A 
witness, Moore, for the defendants, corroborates this testimony. None of the 
witnesses ever doubted they were man and wife. 

This evidence was objected to by defendants, on the ground that in Louisiana, 
marriage is contracted by written contract, and by written license, and formed 
better proof of the facts.in question. The court overruled the objection, and a 
bill of exception was taken. This testimony was properly admitted. It is 
difficult, after the lapse of twenty-eight or thirty years. to procure better proof 
than the cohabitation. There is no law requiring the registry of marriages ; 
Marriage being but a civil contract, the forms required by law are merely for 
the protection of those who are-charged with the celebration of marriages. 
Cohabitation as man and wife for nearly thirty years supposes the existence 
of a previous marriage. Such a cohabitation cannot be treated lightly, and chil- 
dren born during that cohabitation, cannot be considered as bastards. No one 
is presumed to have violated the laws of his country. See Holmes v. Holmes, 
- 6 L. R. 470. 18 L. R. 550. In France, where the records are required 

to be strictly kept. and the marriages to be registered ; the child claiming as 
heir, and legitimate child is not required to produce the marriage contract, 
if both parents are dead, for it is not’ presumed that he knows the date when, 
the place where, or the person by whom the ceremony was performed. The 
only proof required is, the fact of cohabitation as man and wife ; their reputation 
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as such; that he was born of that cohabitation, and treated as the legitimate 
issue.. See Duranton verbo Marriage, p. 207, no. 253, vol. 2. 

The judge erred in deciding against the rights of Saintville. 1u his judg- 
ment, he says, it is matter of notoriety that the colored population are tena- 
cious in having the marriage performed facic ecclesiae. The judge pays that 
class a high compliment, in believing that they entertain a higher regard for the 
religious solemnity of the marriage than the white population. If it be so, the 
presumption preponderates in favor of the parties here, for, if they are tenacious, 
the supposition is, that they did comply with the necessary formality. Whether 

marriage was solemnized here cannot be shown. Saintville had no right 
to doubt the truth of his father and mother’s statements ; and he has established 
all he was bound to do, to prove his legitimacy, and his right to claim as heir. 
The defendants offered the testimony of one U. Valentin, taken under a com- 
mission, which was objected to, because he was the brother of J. B. Beaulieu, 
and had a clear and distinct interest in defeating Saintville’s rights. If Saint- 
ville failed, he was the heir to his brother’s estate. The district judge main- 
tained the objection, and defendant's excepted thereto. 

On the merits of the cause, the decree of this court in the suit of Mathilde 
Ducloslange v. Ross, offered together with the whole record of the case, forms 
the law of this cause. This court declared that the donation contained a sub- 
stitution, or fidei commissum, and the article 1507 Civil Code, positively declares, 
that if the act of donation contains such a clause, the donation is null, even in 

to the donee, instituted heir or legatee. If null, the property reverts to 
the donor or his heirs. Ross cannot then set up title from Eulalie ; she did not 
nor could not dispose of the property. She never had title. Beaulieu was and 
is still the owner. 

But if it be considered that she had the colour of a title, she never parted 
with that title. The pretended act of sale was obtained by Ross and Ternoir 
through fraud, at a time when she was sick and feeble on her death-bed; the 
transactions took place in a dark room; threats were used by Ternoir; Ross 
aided and assisted; no money was paid for the price of said property. All 
these facts were proved on trial of Ducloslange v. Ross. Interrogatories pro- 

unded to Ross were not answered by him, and were taken as confessed. 

‘hese interrogatories were full, and he had then the chance of exculpating 
himself from the charge; he failed to do so. The whole of this record was 
offered and received in evidence without objection on the part of defendants. 
In that case, the district judge decided there was fraud ; on the appeal, strenuous 
efforts were made by Ross to reverse the judgment on that point: this court 
did not consider the argument thereon, and it certainly cannot now be ques- 
tioned by Ross, that there was no fraud. 

The testimony of Valentin was also offered to prove what had passed at the 
time Beaulieu purchased this property from Philip Ducloslange, in April, 1819, 
to show that the donation was a sale to Eulalie, and that Beaulieu had received 
value ; to this it was objected that nothing could be proved by oral testimony, 
to contradict the notarial act. The court sustained the objection, and defendant 
excepted. The court did not err, and its decision is correct; it is the positive 
law, and no such evidence could be adduced. As to the prescription, that can- 
not be maintained. Eulalie had no title; consequently, she was not in posses 
gion; or, at any rate, it would have been necessary for her to have been in 

jon for more than thirty Po 

Benjamin and Micou, for defendant, contended: 1. As to the legitimacy of 
the present plaintiff. Like all other plaintiffs he was bound to make out a clear 
case ; and, so far from having done so, the evidence is against the existence of a 
marriage. There is not a single witness who swears that he had ever heard of 
the fact of marriage: though several of them speak of the parties living as man 
and wife, &c. 2. The alleged nullity of the donation to Eulalie Ducloslange. 
The limitation ovér to the sisters of Eulalie has already been decreed to be null. 
The question that remains is whether the nullity extends to the donation to 
Eulalie herself. This question did not arise in the first case, and was not 
decided. 3d Ann. 432. , 

It is a settled rule in the construction of wills, that the nullity of one clause 
will not involve that of another, unless the construction involving such nullity can- 
not be avoided. Farrar v. McCutcheon, 4 N.S. 49. Mathurin v. Livaudais, 
5 N.S. 306. McClusky v. Webb, 4 R. R. 204. Cole v. Cole, 7 N.S. 417. 
5 Toullier, 44. ? 
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If the law is satisfied by declaring the residuary clause null, the direct dona- 
tion will be preserved. That part only will be declared null which contravenes 
the prohibition of the code. Duplessts v. Kennedy, 6 L. R. 247. 

The first part of article 1507 prohibits fidei commissa, as well as substitu- 
tions, and in this goes beyond the corresponding article 896 of the Code Napo- 
leon. But the second clause is identical with the second clause of the arti- 
cle 896. The first clause prohibits alike fidei commissa and substitutions 
The second extends the nullity to the donee, not in all cases of fidei commissum 
or substitution, but to all cases when the donee is charged or enjoined to pre- 
serve the thing for another or return it to another. The language in the French 
text is borrowed verbatim from the Code Napoleon, “est chargé de conserver et 
de rendre a un tiers.” It seems to follow that although a fidet commissum good 
in France would be void here, yet the donation itself is only null here when it 
would be null in France. The fidei commissum would not be enforced, yet if 
the full property be given to the first donee his title remains perfect, and the nul- 
lity reaches only the eventual disposition The nullity of the first donation is 
declared only when the donee is charged to preserve and to restore. The test 
of the validity of this donation to Eulalie is whether any such burthen was 
imposed upon her. This is answered by the donation itself, which gives her the 
full property, to do with and dispose of it as she please. 5 Toullier, 21, 38. 
McClusky v. Webb, 4 R. R. 204. Caldwell v. Hennen, 5 R. R. 24. Ber- 
nard v. Soulé, 18 L. R. 26. Liautaud v. Baptiste, 3 R. R. 446. 

3. Eulalie Ducloslange did dispose of the property in her life time. She 
sold it to Ross. This, so far from contravening the intention of the donor, is in 
precise conformity with his wishes. He gives her full power to dispose of the 
property. The fidei commissum is only a contingent right to arise in case she 
should not have disposed of it. It cannot be suid that any thing is added or 
changed in the disposition of the donor, when effect is given to a disposition 
which he expressly and formally authorizes. No policy of the law is contra- 
vened, for Eulalie was free to sell, to mortgage and to give from the day of the 
donation. 

It was asserted on the argument, that the sale to Ross was a mere fraud and 
simulation. This is positively denied. It has neyer been either decreed or 
proved ; nor is the evidence in Ducloslange v. Ross before the court at present. 
But suppose it a simulation, in what did the simulation consist? The plaintiff 
aver that it was a disguised donation to the husband of Eulalie. If it were ad- 

‘ mitted to be true, this would not help the cause of the plaintiff. She was free 
to make a direct donation to her husband, and being free togive it to him directly, 
an indirect conveyance would be equally valid and binding. 

A fidei commissum, pure and simple, is nothing but a naked trust without an 
interest. The trustee is the mere agent of the beneficiary, and this agency is 
no more unlawful than the thousands of common agencies which occur in the 
ordinary intercourse of life. It follows that all fidei commissa do not come 
within the meaning of the luws. All such are not prohibited in Louisiana. 
Mathurin v. Livaudais, 5 N.S. 302. Hope v. LaBaule, 4 L. R. 212. Malone 
v. Barker, 2 R. R. 369. Caldwell v. Hennen, 5 R. R. 20. 

If they do not tie up the property from commerce, or necessarily alter the 
€ourse of descents, it is impossible to see how they conflict with the policy of the 
law. 

4. There is no merit whatever or equity in the claim of the present plaintiff. 
From the evidence in the record, it is apparent that he pever was the owner of 
the property. It really belonged to the father of Eulalie, and Beaulieu was 
himself but a nominal holder. This is apparent from the testimony of the brother 
of Beaulieu, and on this point at least he is entitled to full credit; for it goes to 
establish the fact that neither Beaulieu nor his heirs ever had any real or just 
right in the property, and his testimony is corroborated by the written receipt 
showing the transaction between Beaulieu and Ducloslange. 

5. It is impossible to permit Beaulieu to attack the title of McBurney, a pos- 
sessor in good faith. Using the permission that the act gave her, Eulalie con- 
veyed the property to Ross for a valuable consideration; and Ross, for a like 
valuable consideration, transferred it to McBurney. Is it possible now for the 
original donor to come back upon the title which he himself has conferred, and 
disturb possessors in faith and for a valuable consideration? In a late 
decision, Bastable’s Heirs v. Stacy and Curry, ante p. 411, the court held, that 
although the plaintiff’s title was good, yet it was lost by their lying by and per- 
mitting other rights to be acquired by mortgage and sheriff’s sale. But 
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im that case, the origin of the mortgagor’s title was from a stranger to the 
plaintiff. This~ is still a stronger case for the defence. The origin of 
McBurney’s title is in the very party who now attacks it. If he choose 
to await the sale first to Ross and then to McBurney, without interfering, it is 
too late for him afterwards: to retract his donation. He has not only permitted 
other rights to be acquired, but he has assisted in leading others to the invest- 
ment of their money upon an apparent title conferred by him. He is the last 
person who should be permitted to attack a title to which he has given currency. 
6. This is nothing but an action to rescind a donation ; it is barred in five years. 
C. C. 3507. The title is just, and the possession in good faith; it is, therefore, 
the basis of the prescription of ten years. If the nullity of the act be absolute, 
then it is not the basis of prescription; if relative only, it will serve for prescrip- 
tion. Vazeille Pres. 540. 2 Troplong. 905. In this case, there is no one who 
could attack the title except the donor and his heirs. It is a good title until 
attacked, and would, therefore, seem not to involve an absolute nullity. 


The judgment of the court was pronounced by 

Rost, J. In the case of Ducloslange et al. v. Philip Ross, we held, a resi- 
duary donation ‘inter vivos” made to certain persons therein named to be null, 
as containing a *‘ fidei commissum” prohibited by law. 3d Ann. 432. 

Baptiste Beaulieu, the donor in that case, availing himself of this decision, 
has instituted the present action to recover the property donated from the defen- 
dant, who is in possession of it. 

During the pendency of this suit, and after issue joined, one Saintville Beau- 
lieu, alleging himself to be the only legitimate son and heir of the plaintiff, sug- 
gested his death to the court, and in his “ er parte’ application was authorized 
to prosecute the suit. 

The defendant, expressly denying that Sainiville was the legitimate son and 
heir of the plaintiff, took a rule upon him to show cause why he should not 
exhibit and file in court his authority, or prove by competent testimony the facts 
suggested by him. By consent, this rule was tried with the merits, and the court 
being of opinion that the legitimate filiation was not satisfactorily established, and 
that the plaintiff had not complied with the formalities required to entitle him to 
recover the property as a natural child duly acknowledged, dismissed the petition. 
The plaintiff has appealed. 

It was held by our predecessors, that marriage, like other contracts, may be 
proved by any species of evidence not prohibited by law, which does not pre- 
suppose a higher species of evidence within the power of the party. Holmesv. 
Holmes, 6 L. R. 470. 

Adhering to this rule, we are not prepared to concede that the evidence 
adduced by the plaintiff in this case pre-supposes a higher species of evidence 
within his power, and we incline to the opinion that it makes out a primd facie 
case of legitimate filiation ; we will therefore examine the cause on its merits. 

In the case of Ducloslange we stated, that although every substitution is a 
fidei commissum, every fidei commissum is not a substitution. This distinction 
finds its application in the present case. 

Substitutions embrace every disposition by which the donee, the instituted 
heir, or the legatee, is charged to preserve the thing given and return it to a third 


person. 
Article 1507 of the code which defines substitutions, was transcribed without 
change from the Code of 1808, and the French text evidently expresses the inten- 
tion of the Legislature. The English text, taken literally, is without meaning. 
It is an essential requisite of a substitution that the thing given be tied up in 
the hands of the first recipient during his natural life; in such a case the dispo- 
sition is null, even with regard to the donee, the instituted heir or the legatee. 
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Did the donation in this case have that effect? It transferred the property to the Beavis 
first donee, with full power to use it and dispose of it at pleasure, on condition TxRNom, 


that if she died without posterity and without having disposed of it, other per- 
sons named in the act Would, without any formality, become the owners of it. 

It is clear, that Eulalie Ducloslange was not charged to preserve the property 
during her natural life, and that it was not tied up in her hands; she, on the 
contrary, had full power to alienate it, and the condition attached to the donation 
was a mere fidei commissum, to be executed only in case she did not avail ber- 
self of the faculty given to her. That fidei commissum being in violation of a 
prohibitory law, is null, as we held in the former case; but that nullity does not 
carry with it the nullity of the donation to Eulalie Ducloslange. The entire 
disposition is null in cases of substitution only. Duplessis v. Kennedy, 6 L. R. 
247. The defendant having prayed for no change in the judgment. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be affirmed, with costs. 
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C. Rosetivs v. Wipow DELacHalsE. 


Under ordinary circumstances, the appearance of a member of the bar as the attorney of 
record to a suit in the place where the party resides, would be evidence of his having 
been employed by the party in the cause ; but this presumption may be repelled by evi- 
dence. 

However valuable the services of an attorney may have been to a party in a suit, in which 
he represented others having a similar interest; he cannot recover a fee from a party who 
has not employed him. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 

G. Schmidt, for plaintiff. Bullard and Frost, for defendant. The judg- 
ment of the court was pronounced by 

Eustis, C. J. The plaintiff sues the defendant to recover the sum of $2750, 
alleged to be due him for professional services rendered her in the suit of 

Arnauld et al. v. Mme. Delachaise in the Court of the Third District, and in 
this court on the appeal. 

The amount claimed by the plaintiff does not appear to be disputed, it being 
conceded that if the defendant is bound at all to pay the plaintiff his fee, it 
ought te be a liberal one. 

The defence is, that she never employed the plaintiff in her case, but that he 
was employed by others interested in having the title established which was in 
controversy in that suit, inasmuch as they held lots under it. 

The plaintiff recovered judgment for the amount sued for, and the defendant 
has taken this appeal. 

The suit of Arnauld et al. v. Mme. Delachaise, reported in 4th Ann. 109, 
was instituted for the purpose of defeating the title under which the defendent 
and a number of other proprietors held a parcel of land in the parish of Jeffer- 
son, which they had divided among themselves; the largest portion of which was 
held by the defendant. Judge Bullard was her counsel in the court of the first 

instance and tried the cause there. The cause was decided in favor of the 
plaintiffs, and on the motion for a new trial the plaintiff in this suit joined the 
61 
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counsel for Mme. Delachaise in the application. On the appeal, both gentlemen 


fibedtaes argued the cause in this court; and the judgment of the district court was 


reversed, and the case decided in favor of Mme.. Delachaise. 

It appears that the plaintiff applied for the appeal, and filed the transcript of 
the record and became security for costs, and presented to the court an elaborate 
printed argument. Mme. Delachaise employed additional counsel in this court, 
Mr. Le Gavdeur,who submitted a well prepared argument in support of the title 
under which she claimed. 

Tt does not appear that the plaintiff had any direct communication with the 
defendant in relation to the suit, and the fact of her having employed him as her 
counsel is left on the presumptions arising from evidence which is circumstan- 
tial. 

Under ordinary circumstances, the appearance of a member of the bar as the 
attorney of record in the place where the party resides would be evidence, as 
between the attorney and client, of his having been employed in a case in which 
the attorney had conducted the suit. But under the present circumstance this 
presumption is repelled by the fact of the defendant’s having had her own lawyers 
to manage her cause, and that the plaintiff’s professional services were secured 
by other parties in interest,-who appear to have made common cause in the 
defence of their common title at issue in her suit. 

On a careful examination of the testimony, we have come to the conclusion 
that the plaintiff was misled in supposing that he was employed by the defen- 
dant, and that the parties who engaged his services did so on their own account, 
and had no authority to bind the defendant. However valuable the services of 
the plaintiff may have been, which do not appear to be underrated by the defen- 
dant herself, yet as she did not employ him or authorize any one else to employ 
him in her suit, the present action cannot be sustained. 

It is therefore decreed, that the judgment of the district court be reversed, 
and that judgment be rendered for the defendant, with costs in both courts. 


PIPPI Oo 





P. A. Dupin v. Mutua Insurance Company. 


Where a house is destroyed by a riotous assemblage, and there is a clause in the policy 
excepting a loss of that character, the insurance company is not liable for the loss. It is, 
in such a case, immaterial that the rioters assembled originally for a lawful purpose, but 
afterwards were guilty of a riot. 

It is not necessary, in order to exempt an insurance company from liability for loss by a 
riot, that the guilt of the rioters should have been first established by a criminal prose- 


cution. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Eyma and Labarre, for plaintiff. Briggs, for defendant. The judgment 

of the court was pronounced by 
Surpeu, J. The action is upon a policy of insurance. The defence is, that 
the building insured was set fire to and destroyed by rioters, and that the case 
comes within the following clause in the policy: ‘Provided always, and it is 
hereby declared, that this corporation shall not be liable to make good any loss 
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or damage by fire which may happen or take place by means of any invasion, § Duriv™ 
insurrection, riot, or civil commotion, or of any military or usurped power, or wenn Insu- 
by an earthquake or hurricane.” We concur with the district judge in the PR nme 
opinion, that the defence was sustained by the evidence. It is true, that the 
persons who set fire to the house, had originally assembled without any such 
design, but for an innocent purpose. But it seems, says a writer of high 
authority, to be clear, that if, in an assembly of persons met together on any 
lawful occasion, a sudden proposal should be started of going together in a body 
to pull down a house or enclosure, or to do any other act of violence, to the 
disturbance of the public peace, and such motion be agreed to, and executed 
accordingly, the persons concerned cannot but be rioters ; because their asso- 
ciating themselves together for such a new purpose, is in no way extenuated by 
their having met at first upon another. Russell on Crimes, vol. 1, p. 268, citing 1 
Hawkins, P. C., c. 65, s. 3. 

It is said, that the precise number of persons engaged in setting fire to the 
house is not proved; and under the authorities it may be conceded, that to 
constitute a riot, there must be a tumultuous disturbance of the peace by three 
persons or more. See Russell, vol. 1, p. 266. We consider it, however, clear, 
from the evidence, that the number of persons so epgaged was more than three ; 
and that, for the purposes at least of the enquiry in a civil action, the fact of a 
riot was established. The riot seems to have been preceded by an affray; 
but, in our opinion, was not the less on that account, in legal contemplation, a 
riot, It is said, that if there was a riot, the defendants were obliged to establish 
the fact by the judgment of a competent court in a criminal proceeding, wherein 
the rioters were tried and convicted. The plaintiff has not cited, nor are we 
aware of any authority in support of this position. 

The judgment of the district court is therefore affirmed, with costs. 





Succession or N. N. DEsTREHAN. 


Where a sale from a natural tutor to a minor child in payment of the amount due to the 
minor is annulled, the minor is entitled to interest on the sum from the time it became 
due, unless it is shown by the adverse party that the fruits received from the property 
before the sale was annulled were equivalent to interest. 


PPEAL from the Third District Court of New Orleans. Kennedy, J. 
Benjamin and Bonford, for appellants. Grailhe, for executor and appellee. 
The judgment of court (Rost, J. recusing himself on account of relationship,) 
was pronounced by 
Suet, J. In August, 1845, Mrs. Louisa Harvey received from her 
father, on the eve of her marriage, as a dation en paiement for an amount due 
by him as her natural tutor, certain squares of ground in a contemplated 
town. In 1849, she obtained a decree against his succession, adjudging the 
nullity of the conveyance. The ground of this action of nullity was, that she 
was at the time a minor; that she was entitled to an account of tutorship; and 
that the settlement and contract made with her tutor before the rendition of 
that account were null and void. The property was consequently restored to 
the mass of the succession. 
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The sale having been annulled, Mrs. Harvey contends, that the debt due by 
her father never having been paid, bears interest from 9th August, 1845. The 
executor resists this pretension, and relies on the Jegal inferences which it is 
said are deducible from the 2531st article of the code. It declares that the 
buyer owes interest on the price of the sale until the payment of the capital, if 
the thing sold produces fruits or any other income. 

It is not proved that the Jands sold did produce fruits while in the possession 
of Mrs. Harvey. So far as any inference may be drawn from the facts dis- 
closed by the evidence, it would be in favor of Mrs. Harvey. For the property, 
of which that given in payment formed part, was intended by the deceased to 
be converted from a rural to ao urban destination. 

Considering the relations between the parties at the time of the sale, the 
causes for which it was dissolved, and the condition of Mrs. Harvey, we are of 
opinion, that upon the rescission of the contract, she was not to be considered as 
having received, in fruits, during her possession, an equivalent for the interest of 
the amount due by her father, in payment of which the sale was made; but 
that, on the contrary, the burthen was upon the execptor to show that she 
received an amount of fruits equivalent to such interest, or at least, that with 
ordinary care, such fruits might have been produced. ‘We say ‘at least,” 
without, however, intending to hold positively that it would have sufficed in the 
present case to prove such capacity to produce equivalent fruits. 

This view of her rights and of the burthen of proof is, we think, fairly dedu- 
cible from the articles of the code cited by the appellant, and the general policy 
of our laws touching minors and other incapable persons. See Civil Code, 2226. 
See also 1872, 2570. In commenting on the article 1312 of the Napoleon Code, 
which corresponds with article 2226 of ourown. Duranton observes: Ainsi 
c’est A Padversaire 4 prouver que ce qui 4 6té payé a tourné au profit de l’inca- 
pable; par exemple que la somme a servi 4 payer une dette légitime, a leur 
propre subsistence, a l’entretien et 4 Ja reparation de leurs biens, etc. Duran- 
ton, vol. 12, § 562. 

After a careful consideration of the claim of Mrs. McCutcheon for interest on 
the amount of her maternal inheritance down to the death of her father, we are 
of opinion that it is satisfactorily answered by the district judge, to whose 
reasoning we refer. Nor under the evidence do we feel authorized to disturb 
his decree respecting the amount paid to Mr. Grailhe. The executor’s account 
having allowed the interest from the 17th February, 1849, the interest now 
allowed is to be calculated from 9th August, 1845, up to that date. 

It is therefore ordered, adjydged and decreed, that the judgment of the district 
court be so amended as to allow to Mrs. Louisa Harvey, in addition to the 
interest credited to her, a further sum of thirteen hundred and eighty dollars, 
being interest at the rate of five per cent per annum on eight thousand dollars 
from the 9th August, 1845, to the 17th February, 1849. It is further ordered, 
that the judgment so amended be affirmed; the costs in both courts to be borne 
by the succession. 





Rosert Loveuery v. M. Crooks. 


Where the defendant, after being arrested for debt, has given bail and absconds from the 
State before the service of the petition and citation, the plaintiff may proceed with the 
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be made. 


PPEAL from the Second District Court of New Orleans. Lea, J. J. 


Dunlap, for plaintiff, contended: The only ground taken for defence in the 
district court and in this court, is the exception for want of citation, and to the 
capacity of the curator ad hoc to defend thesuit. Thecase of Zacharie v. Blan- 
din, 4 L. R. 83, is cited, as in point. The opinion of the district judge, placing 
cases of attachment and arrest on the same footing, is a sensible and just con- 
struction of the law. 

In Blandin’s case, it is true, citation was served (without petition) before he 
absconded. But it has been often decided, that citation is bad, unless accom- 
panied by petition. For the citation requires defendant to comply with the 
demand contained in accompanying petition. So that there is really no distinc- 
tion between this case and that of Blandin. But the court had such jurisdic- 
tion by the arrest, as to bring the case under the articles of the codes providing 
for curators ad hoc to persons against whom suits are instituted. A suit may 
be well said to be instituted when defendant is in court under a writ of arrest, 
which writ notifies him that the plaintiff demands of him a specified debt. It 
amounts to a judicial demand ; to citation itself. A writ of arrest specifies the 
debt claimed; citation does not. This appeal is evidently for the benefit of 
aoat the bail, with whom defendant had deposited funds to pay the pluintiff’s 
claim. 

Grandmont, on the same side. ° 


T. L. Bayne, for the defendant, contended: The party sought to be made 


defendant in this cause is arrested as a debtor. He gives bond as the law , 


directs, conditioned that if he should depart the State without leave, his security 
shall pay to the sheriff the amount for which definitive judgment shall be 
rendered in the cause. Upon furnishing this bond he is released. No service 
of petition or citation is made upon him. The plaintiff provoked the appoint- 
ment of a curator ad hoc, and has the petition and citation served upon him. 
The curator excepts to the jurisdiction, on the ground that the debtor is not 
legaliy before the court. 

There are but two modes of obtaining jurisdiction: by process in personam, 
and in rem. Ina personal action, the person is reached only by a service of 

etition and citation personally or at the domicil. In this case no such service 
as been made. 

In an action in rem, jurisdiction vests through the property seized. The 
debtor is reached through his property, and the power of the court is complete, 
Can the bond filed in this suit be assimilated to property. Isit such a represen- 
tative of the property of the debtor as to give the court jurisdiction in rem 7 
The bond, on its face, professes to represent nothing until judgment is obtained. 
Definitive judgment against the debtor is made a condition precedent. No 
objection arises on the part of the security until such judgment has been ren- 
dered. Of what value then is this bond as a basis of jurisdiction or of judgment? 
a bond which represents neither the person nor the property of the debtor, 
The court have decided, in the case of Shultz v. His Creditors, 8 L. R. 172, 
that a debtor arrested and released on bond, is neither in the custody of the 
court, or of his bail. Under such circumstances, a legal service of petition and 
citation cannot be made upon an appointee of the court, or upon the bail. Wall 
v. Wilson, 2 L. R. 170. 

Even if this bond can be in any manner assimilated to an attachment bond, 
the record shows no such service of petition and citation as would form a 
basis for judgment. Article 254 C. P. points out the formalities that stand in 
the place of citation ; and these form the basis upon which all subsequent proceed- 
ings rest. The omission of them is fatal. C.P.206. 3L.R.18. 12R.R.461, 

n some of the earlier cases, especially in the case of George v. Fitzgerald, 
12 L. R. 606, the court intimated that a curator might be appointed for a per- 
son of another State, who had neither agent, residence, nor property in Louisi- 
ana; and that service of petition and citation upon shch curator would bring the 
party into court. This alarming doctrine we understand the present court to 
have distinctly overruled; and after reviewing the whole question, the law on 
this point has been clearly enunciated in Dupuy v. Hunt, 2d Ann. 564. The 
court there restricts the power of appointing curators ad hoc to cases in which 
the absentee leaves his property without an administrator or agent, or in which 
it is attached at the suit of a creditor, or in which an absentee becomes a neces- 





suit by having a curator ad hoc appointed, upon whom service of petition and citationcan LoucHEery 
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trine is reiterated in Peterson v. McRae, 3d Ann. 101. Jacobs et als. v- 
Sartorius. And in the latter case the court repeats the principle that pervades 
all the decisions, that the service of the writ of arrest does not dispense with 
the necessity of service of petition and citation. 


The judgment of the court was pronounced by 

Preston, J. On the affidavit of the plaintiff, that the defendant was about — 
to depart permanefitly from the State, he was arrested and gave bond and secu- 
rity not to depart from the State of Louisiana, as required by law. A petition 
was filed, and a copy with citation issued according to law, but could not be 
served because the defendant had left the State. 

A curator ad hoc was appointed to him to defend the suit, upon whom the 
petition and citation was served. He excepted, that the defendant was not 
before the court by the service of the petition and citation, as required by law. 
The court overruled the exception; judgment was rendered against the defen- 
dant, and the curator ad hoc has appealed, and assigns the ground taken in the 
exception for error. 

The fourth section of an act approved the 25th of March, 1828, provides 
that, in cases where arrests are demandable upon the plaintiff filing the proper 
affidavit in the court, it shall be the duty of the clerk to issue forthwith the 
process required without any petition being then presented; but the usual 
petition shall be filed on the day succeeding that on which the said process shall 
have issued. And the sheriff shall immediately proceed fo execute the process. 

The plaintiff complied with this law, and the sheriff executed the process. 
The defendant was arrested and gave bond not to depart from the State, but did 
immediately depart. Could he defeat the remedial effect of the iaw by this 
breach of his bond? We think not. Under this law the suit was commenced, 
and he was made a party by his arrest. Having absented himself, it was 
proper, under articles 191 and 195 of the Code of Practice, to appoint a curator 
ad hoc to defend him in the suit, and to have the petition and citation served 
upon the curator, The case does not differ substantially from that of Zacharie 
against Blandin, 4 L. R. 155. For the defendant in that case having absented 
himself before service of the petition, it was held that the serviee of the petition 
and citation on a curator ad hoc was sufficient. 

it cannot be denied, that the late Supreme Court of the State decided, in the 
ease of Wall v. Wilson, 2 L. R. 171, and in the case of Slocomb et als. v. 
Bowie et als., 13 L. R. 10, that the defendant might defeat the suit by depart- 
ing from the State, in violation of his bond, before the service of the petition and 
eitation upon him. They considered the personal service of citation and peti- 
tion on the defendant indispensable to further proceedings, because citation is 
the basis of the suit, and a judgment is void which is not preceded by its service. 
This reasoning is unsatisfactory. The legislative authority which established the 


“principle invoked, bas, by the act of 1828, made the arrest of the debtor the 


commencement of the suit and basis of the proceedings; and the articles of the 
Code of Practice we have quoted, provide a reasonable mode of citation and 
service of the petition if the defendant absents himself. 

If it were otherwise, the legal exercise of the remedy given by the act of 
1828 would be the very means of defeating its efficacy, and the defendant would _ 
be enabled to defeat the very object of the-act by entering into an obligation not 
to do so.. We cannot so construe a remedial statute, which should be effectual 
when the plaintiff complies with its requisitions, or countenance the evasion of 
a law by violating a solemn obligation not to evade it. 

. The judgment of the district court is affirmed, with costs. 
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C. J. WEeInNGERTER v. Georce W. Waite. 
Deputy clerks of the district courts are not authorized to grant ordersipt arrest for debt. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Budd, for defendant, ex parte. The opinion of a majority of the court was 

pronounced by 

Rost, J. This isa rule taken upon a surety on a bail bond, to show cause 
why he should not be condemned to pay the amount of the judgment obtained 
against the defendant, on the ground that the execution under that judgment 
has been returned ‘‘ no property found,” and that the bail bond has been forfeited 
by the defendant. The rule was discharged by the district court, and the plain- 
tiff appealed. 

It appears that the order of arrest was granted by the deputy clerk. This is 
a judicial act which deputy clerks are not authorized to perform. J. B. Gerald, 
Minor, v. Theo. B. Gerald, Tutor, 5th Ann. 242. But besides this, the plain- 
tiff has failed to prove that the defendant left the State within three months from 
the date of the bond, and without that proof he has no claim against the surety. 
Philips v. Hawkins, 4 R. R. 219. 

The judgment is therefore affirmed, with costs. 

Slidell, J. dissenting as to the question of the validity of the order of arrest. 





Martin O. Hopxrys v. Horace R. Buck et al. 


The purchase of property by the father in the name of his children, is valid as to all who 
were not creditors at the time of the purchase. 


PPEAL from the Third District Court of New Orleans. Kennedy, J. 
Hornor, for plaintiff. Stockton and Steele, for defendants. The judgment 
of the court was pronounced by 

Preston, J. On the 1lth of November, 1848, Horace R. Buck brought 
suit in the Third District Court against Oliver C. Henry for $1065 56 with 
interest. The same day Henry confessed judgment. Three slaves, named 
Hester, Clarissa and William, were seized under an execution issued, and 
were about to be sold in three days after the rendition of the judgment. M. O. 
Hopkins, as guardian of two minor daughters of Henry, enjoined the sale, 

alleging that the slaves belonged to them 
The judgment against Henry was rendered on a judgment obtained by Buck 
against him in the State of Mississippi, in April, 1848. The suit in that State 
was commenced in September, 1846, on a note dated at Port Gibson the 17th 
of August, 1835, for $540, drawn by A. C. Henry and Martin O. Hopkins, in 
favor of and endorsed by John Grissam. Execution on the judgment was levied 
in May, 1848, on two of the slaves, William and Clara, in the possession of M. 
O. Hopkins, to whom they were soon restored, and nothing was made on the 


execution. 
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Besides this record, Buck offered in support of his seizure a bill of sale from 
William A. Buck to Oliver C. Henry of the three slaves, purporting to be 
dated the 17th of August, 1835, but it is proved by the apparent vendor that it 
was really executed in 1848. On this document we do not think the remark of 
the district judge too severe, that it ‘is a fraudulent fabrication of evidence, the 
unavoidable effect of which is, to involve the defendant’s whole case in sus- 
picion.” a 

Parties capable of offering a fictitious bill of sale, antedated thirteen years, in 
support of theirclaims, may well be suspected of having colluded as to a judg- 
ment in the State of Mississippi, rendered on a promissory note upon which 
suit was not brought until ten years after its maturity. Besides, the fact that 
the note at the commencement of the suit was barred by the statute of limita- 
tions, there are other suspicious circumstances. There was an endorser; it 
does not appear to have been protested. There was a joint drawer: the very 
Hopkins who has obtained this injunction; it was not prosecuted against him. 
Tt was a note for only $540. given as the balance of the price of three slaves, all 
living to this day. It is incredible almost, that it should have remained unpaid, 
or any part even of the interest, and that no steps should have been taken for 
its collection for ten years. 

But even if we suppose the note unpaid, it was extinct as to third persons by 
the statute of limitations. The children of Henry are third persons as to him, 
when their interests are adverse, and as to their separate property. As tothem, 
therefore, Buck ceased to be a creditor of thoir father Henry, six years after the 
maturity of his note, that is, in 1842. 

Now, by Buck’s own testimony it appears, that he sold the slaves and made 
a bill of sale, at the request of Henry, to his daughters, in 1835. There is 
much corroborating testimony. The vendor, Buck, and Henry both informed 
the witness Hopkins that the slaves were the property of Mary and Minerva 
Henry ; that the conveyance had been made to them by Buck, and that the 
vendor had received satisfaction in a negro and negotiable paper. The negroes 
have always been reputed, in the family of Henry and the neighborhood, as the 
slaves of those children. Henry and wife having separated, he gave up the 
slaves as part of the property of his family. They were not brought from the 
State of Mississippi by force, but to prevent Henry from decoying them off, as 
he attempted to do with regard to several negroes belonging to the children by 
the will of their grand-father. 

Dohan, once a deputy sheriff in Mississippi, believes two°of the slaves 
belonged to Henry’s children; because, having levied upon them, they were 
replevied by Hopkins, guardian of the children ; and moreover he heard Buck 
say that he had made a bill of sale of them to Henry’s children. 

The return of the sheriff on the execution in the State of Mississippi, is con- 
clusive as to the legality of Hopkin’s possession for the children in this State. 
He returns, that ‘The negro slaves levied on in this case was this day restored 
tothe possession of M. O. Hopkins, from whom they were taken, because 
bond of indemnity was not given as was required by a notice given on the 17th 
day of May, 1848. June 5th, 1848. R.M. Moore, Sheriff.” This document, 
offered in evidence by Buck, shows that the possession of Hopkins was not, as 
he alleges, obtained by crime and preserved by concealment. Indeed the testi- 
mony of Borland and other witnesses relied upon by the defendant, shows 
nothing against Hopkins but the exercise of that determination and firmness 
usually practiced by men on a claim of right. 
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As to the possession of Henry, while the slaves actually remained with Him, 
it is legally to be considered the possession of his two daughters, of whom he 
was the natural guardian; because by his own act and request the title was con- 
veyed to them ; and possession follows the title. 

In the case of Hyde et als. v. Hervy, the Supreme Court held that the pur- 
chase by a father, of property in the name of his children, should be valid as to 
all who were not his creditors at the time of the purchase. Our courts have 
always adhered to this principle. Holmes v. Patterson, 5 M. R. 693. 

Our code, our decisions, morality and good policy require us to discoun- 
tenance and disregard simulations and fictions in the transactions of men where 
we can do.so without injury to third persons. . 

The judgment of the district court is affirmed, with costs. 





Tue Strate v. J. B. CHANDLER. 


In a trial for murder, evidence that the deceased was a quafrelsome man, of violent temper 
and dangerous when excited, is inadmissible. 

The act of 25th of March, 1813, against carrying concealed weapons is not unconstitutional. 

In criminal cases; the judge, in his charge tothe jury, should omit any strong expression of 
his opinions as to the guilt or innecence of the accused. He may, however, divest the case 
of all irrelevant matter found in the pleadings or arguments, and sum up the evidence for 
the prosecution and defence. 

If there be an actual physical attack of such a nature as to afford reasonable ground to 
believe that the design is to destroy life or to commit a felony upon the person assailed, the 
killing of the assailant in such case will be justifiable homicide. 

Where a prisoner tried for murder has been convicted of manslaughter only, and upon appeal 
to the Supreme Court, the judgment was reversed and the case remanded, he can only be 
tried for manslaughter on the second trial. 


PPEAL from the First District Court of New Orleans, McHenry, J. 
Isaac Johnson, Attorney General, for the State. R. Hunt, for defendant. 
The judgment of the court was pronounced by 

Preston, J. The defendant was indicted for the murder of Patrick C. 
Daley, on the 7th of October, 1848; was tried and convicted of manslaughter 
and has appealed to this court. 

It appears, by his first bill of exceptions, that he offered to prove that the 
deceased Daley was a quarre!some man, of violent temper, and dangerous when 
excited. The court rejected the evidence, stating that it would not justify 
Chandler in killing Daley. The weight of authority is against the admissibility 
of such evideuce, and the exception has been abandoned in this court. See 1 
Whart. Crim. Law, 172. 1 Phillips Evid. 499. 1 Russell on Crimes, 700. 
State v. Tilley, 3 Iredell, 424. 

The counsel of the accused requested the court to charge the jury, “that to 
carry weapons, either concealed or openly, is not a crime in the State of Lou- 
isiana; that the Constitution which guarantees to the citizen the right to bear 
arms cannot be restricted by the action of the Legislature.” 

The act of the 25th of March, 1813, makes it a misdemeanor to be “ found 
with a concealed weapon, such as a dirk, dagger, knife, pistol, or any other 
deadly weapon concealed in his bosom, coat, or any other place about him, that 
does not appear in full open view.” This law became absolutely necessary to 
62 
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counteract a vicious state of society, growing out of the habit of carrying concealed 
weapons, and to prevent bloodshed and assassinations committed upon unsuspect- 
ing persons. It interfered with no man’s right to carry arms (to use its words) 
“in full open view,” which places men upon an equality. This is the right 
guaranteed by the Constitution of the United States, and which is calculated to 
incite men to a manly and noble defence of themselves, if nevessary, and of their 
country, without any tendency to secret advantages and unmanly assassinations. 

The counsel of the accused obtained a bill of exceptions to the charge of the 
court, in which they deny the right of the judge to pass in review the facts, and 
to speak of the conflicting testimony when corroborated or contradicted, and espe- 
ciajly to express to the jury his opinion that the prisoner is guilty. 

In the charge to the jury, as subsequently reduced to writing by the judge, 
he certainly expresses himself strongly on the facts in saying: ‘*1 have rarely 
known a case in which the crime of murder was more clearly brought home to 
the prisoner, and [ cannot think you can entertain any reasonable doubt of his 
guilt.” Such strong expressions as to the guilt of the accused, coming with the 
weight of authority from the judge. in whom the juries habitually repose great 
confidence, are calculated to bias the minds of the jurymen, and may impair the 
right of the accused, guaranteed by the Constitution, to a trial of the issues of 
fact by an impartial jury. It would certainly comport more with our views of 
criminal trials for the judge in his charge to the jury to limit himself to a full 
explanation of the law of the case; to divest it of all irrelevant matter to be 
found in the pleadings, evidence, or arguments of counsel in almost every case ; 
to clearly sum up the evidence for the prosecution and the defence, and to omit 
any strong expressions as to the guilt of the accused. We think we may recom- 
mend this course without infringing the undoubted right of the judge to express 
his opinion to the jury as to the weight of the evidence, and to comment thereon 
as much as he deems necessary for the course of justice. Whart. Crim. Law, 
638. As the jury rendered a verdict for manslaughter only, we do not deem it 
necessary to comment further upon this part of the case. 

The counsel of the accused requested the court to charge the jury, that 
‘‘when, from the nature of the attack, there is reasonable ground to believe 
there is a design to destroy his life, or commit any felony upon his person, the 
killing of the assailant will be justifiable homicide, although it should afterwards 
appear that no felony was intended.” The court refused to charge the jury as 
requested, and declared that the charge so requested was not law. 

This was the charge given to the jury by Chief Justice Parker in the cele- 
brated trial of Selfridge. It is strictly the law of self-defence, laid down by Rus- 
sell, McNally and other elementary writers, and decided in many cases. East in 
his Pleas of the Crown, lays down the prineiple in these words: ‘‘A man may 
repel force by force in defence of his person, habitation or property, against one 
who manifestly intends or endeavors by violence or surprise to commit a known 
felony, such as murder, rape, robbery, arson and the like, upon either. In these 
cases he is not obliged to retreat but may pursue his adversary until he has 
secured himself from all danger, and, if he kill him in so doing, it is called jus- 
tifiable self-defence.”” He qualifies the principle substantially, as Chief Justice 
Parker did, that there must be actual dangeratthe time from the violence and a 
reasonable belief that a felony is intended. 

If there be an actual physical attack of such a nature as to afford reasonable 
ground to believe that the design is to destroy life or to commit a felony upon the 
person assaulted, the killing of the assailant in such case will be justifiable homi- 
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this case, and as given by Chief Justice Parker in the case of Selfridge, is the enamaa: 


law of self-defence. 


There has not been so much doubt as to the correctness of the principle as to 
its applicability to the state of facts established in Selfridge’s case ; and therefore, 
the great effort of judges in trials for homicide should be clearly to point out to 
juries the state of facts to which the principle is applicable, and that state of facts 
to which it is inapplicable ; and in a case to which the principle is clearly inappii- 
cable to decline giving it in charge to the jury ut all, and for that reason alone. 

To express our views in relation to the present case: if Daley actually attacked 
Chandler, and was beating his head against a brick wall so as to put his life 
really in danger, and Chandler then killed his assailant from absolute necessity to 
preserve his own life, the charge asked for was not only the law of self-defence, 
but was applicable to the case, and should have been given to the jury by the 
court. 

But if Daley was unarmed and sick, and only in consequence of a quarrel 
with Chandler’s wife the preceding evening, the latter was so enraged that he 
rushed upon and gave him four stabs with a Bowie knife, until then concealed in 
his bosom— Daley being a perfectly passive victim—the charge asked was entirely 
inapplicable, and should have been refused by the judge on account of its irrele- 
vancy to the case. 

We have no means of knowing what was the true state of the facts proved in 
the case, so as to judge whether the charge asked was necessary and relevant to 
the case, or only an abstract legal opinion. If the testimony given in the defence 
afforded a reasonable ground for asking the charge, the court erred in not giving 
it. If the state of facts proved was such as to render the charge entirely inap- 
plicable to the case, the court should have refused it on that ground alone. 1 
Cranch, 309, 318. 

Even if the charge asked was an abstract principle of law, not applicable to the 
facts of the case, the court having erroneously stated to the jury that the pria- 
ciple was not law, they may have been misled by the error, and the better 
opinion is that the verdict should be avoided. Ettingv. The Bank of the United 
States, 11 Wheaton, 59. 

The judgment of the district court is reversed, and the case remanded for 
further proceedings, with directions to put the prisoner upon his trial for man- 
slaughter alone, he having been substantially acquitted of murder, and with direc- 
tions to the court in its charge to the jury to conform to the principles contained 
in our opinion. . 





J. Szymanski v. J. and R. Ureunart. 


Where the defect in an article sold is apparent upon inspection, it affords no ground for an 
action in warranty. C. C. 2497. 


The principle that no one ought to enrich himself at the expense of another, is not appli- 
cable to a case of the purchase of a defective article where the parties acted in good faith, 
the price was not half the value of a good article, and there was no warranty. 


PPEAL from the District Court of Plaquemines, Rousseau, J. 


Foulhouze, for plaintiff. Griffon, for defendant. The judgment of the 
court was pronounced by 
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Eustis, C. J. This action is brought by the plaintiff to recover from the 


_ defendants the sum of six hundred and twenty-five dollars : five hundred dollars 


being the price of a sugar-mill, purchased by the plaintiff from the defendants, 
and one hundred and twenty-five dollars being for the cost of transportation 
from the defendant’s plantation in the parish of Plaquemines, to that of the 
plaintiff in Terre Aux Beufs. He had judgment in the court below, and the 
defendants have appealed. 

‘The plaintiff charges, that the defendants represented the mill to be oath 
save a few repairs of little importance to be made before using it; that when 
the mill was transported to his plantation, it was found that the rollers were 
cracked in such a manner as to render them absolutely useless, and that they could 
in no way or manter be repaired ; that the cracks existed before the sale, and 
that the defendants knew of their existence, and that the rollers were absolutely 
useless. The district judge was of opinion, that it clearly appeared from the 
evidence, that both parties acted throughout the transaction with perfect good 
faith ; but, thinking that the fact was established that the mill was utterly worth- 
less, held the defendants to be bound to return the price, on the principle that 
no one ought to enrich himself by causing a loss to another. There were some 
pieces of the machinery broken, which were reported as such to the plaintiff; 
and inasmuch as no charge in relation to them is made in the petition, they 
are to be left entirely out of view in considering the case, which turns exclusively 
on the defects in the rollers, of which the plaintiff complains in his petition. 

The plaintiff sent his overseer to examine the rollers, and found them as he 
states, good, and so reported to the plaintiff. ‘The plaintiff directed him to ask 
the defendants whether they would warrant the rollers. The overseer wrote 
a letter to the defendants, in which he stated, that he had notified them some 
weeks since that the plaintiff had taken the rollers, but he forgot to mention 
that he took them on the condition, that they would guarantee to him that the 
rollers had not been burned, or rather that they were in good condition. It 
appears that the defendant’s sugar-house had been burned down, and that the 
mill was in it, and that the inquiry referred to the extent of the injury the 
mill had sustained by the fire, 

One of the defendants answered the letter to this effect: ‘‘ Having been 
absent, I have not been able to answer your letter sooner. You ask me if the 
rollers huve not been damaged by the fire, and if I will guarantee them. It would 
be well if you could send your engineer to examine them. As for me, I believe 
they are perfectly good, saving some small repairs, but I give them almost for 
nothing, in consequence of a misunderstanding with my brother. The price 
was $1000, but I promised them for $500, and I will keep my promise. Let 
me know if you take them, as I intend to dispose of them immediately.” On 
the receipt of this letter, the overseer told the plaintiff that Mr. Urquhart could 
not guarantee the rollers, but that he, Mr. Urquhart, considered them good, 
and the plaintiff might send an engineer to examine them. It appears that the 
plaintiff was satisfied with the opinion of Mr. Urquhart, as to the quality or 
condition of the rollers, and did not send an engineer to examine them, but 
closed the bargain, on the receipt of the letter. The price agreed upon was 
paid. On the visit of the plaintiff's overseer to the defendant’s plantation, for 
the purpose of examining the rollers, Mr. Urquhart stated to him that his sugar- 
mill had been burned down, and that the rollers had passed by the fire; he 
advised the overseer to send an engineer to examine the rollers, to be sure that 
they were good, stating that for himself he was no engineer, but thought the 
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rollers were good. This conversation was reported to the plaintiff. We find Szrmansxr 
nothing in the evidence which impugns the verity of Mr. Urquhart’s declarations, Unqumant. 


and the case must be decided independent of them. 

It is proved, that the defects in the rollers, of which the plaintiff complains, 
were apparent on simple inspection, and afford no ground for the present action. 
Code, 2497. Pothier Contrat de Vente, § 208. Millaudon v. Price, 3d 
Ann. 4. The price paid is an index to the conclusion that the plaintiff was 
buying old machinery. The rollers alone, if new, would have been worth 
twelve hundred dollars, and the whole was. bought for $500. The application 
of the principle, that no one ought to be enriched by causing a loss to another 
person, to cases of this kind, is quite inadmissible. The transaction being per- 
fectly fair, the plaintiff has no claim for relief against the supposed result of a 
bad bargain. We say supposed result, for the mill-rollers, in their present 
condition, have not been tried, and might last for years, according to the evidence 
before us. The mill, as purchased, would be worth, delivered at the foundry, 
from $250 to $300. On a careful consideration of the case we think the dis- 
trict court erred in giving judgment for the plaintiff. 

The judgment of the district court is therefore reversed, and judgment 
rendered for the defendants, with costs in both courts. 





se 


Mapame J. L. Rasassa v. Wipow CastTEIn et al. 


Property transferred by the husband to his wife to replace property of hers which he had 
sold, may be conveyed by an ordinary contract of sale. 


PPEAL from the Second District Court of New Orleans. Lea, J. 
Roselius, for plaintiff. Murphy, for defendants. The judgment of the 
court was pronounced by 

Rost, J. The defendant, who is a judgment creditor of the plaintiff’s hus- 
band, caused to be seized under execution, certain property apparently in his 
possession. 

The plaintiff enjoined this proceeding, on the ground that the property seized 
was her own, and had been transferred to her by her husband, for the purpose 
of replacing her dotal and paraphernal property and money alienated or disposed 
of by him during marriage, as authorized by art. 2421 C. C. 

The district court perpetuated the injunction, and the defendant appealed. 
The district judge was of opinion, that the plaintiff had established her claim to 
the athount of nearly $6000, and the evidence in the record justifies that conclu- 
sion. It is all for paraphernal property, except an item of $450 received by the 
husband for rents of paraphernal estate which belongs to the community; 
deducting this sum from the amount proved, the balance will exceed $5500. 

It is shown that Rabassa and his wife settled jointly ov each of her two 
daughters the sum of $1000 at the time of their marriage ; but it is not shown 
that these sums have been paid; if they have been, one-half of théir amount 
being deducted from the claim of the plaintiff, leaves her the creditor of her 
husband for upwards of $4500. 

It is urged, and it may be conceded that it is proved, that the property given 
im payment to the plaintiff was worth nearly double that amount ; but at the 
time of the transfer that property was subject to a mortgage in favor of the 
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heirs of Pigneguy, orignally given for a debt of $8000, exclusive of interest. 
A part of this debt had been paid, and for the unpaid part a judgment was 
obtained, under which a large portion of the property mortgaged was surrendered 
in execution to the sheriff by the husband and wife, and sold in satisfaction of 
the judgment. According to the testimony, the property remaining after the 
sale is not sufficient to pay the amount proved to be due to the plaintiff. We 
are unable to see any interest which the defendant can now have in attempting to 
set aside the transfer made to her. If it was shown that the property remaining 
in her possession was more than a fair equivalent for her claims, we might feel 
authorized to order a re-sale of it, on requiring from the defendant bond and 
security that it would bring a sum sufficient to pay her and defray all expenses 
attending the proceeding. But. under the evidence, such an order would be 
vain and fruitless. 

» It has been alleged, in behalf of the appellant, that Rabassa first sold the 
property in controversy to his son-in-law, and that in that-sale the plaintiff inter- 
vened and renounced her mortgage; that after the renunciation the judicial 
mortgage of the defendant attached on the property, and has now the prece- 
dence of the plaintiff’s claim. 

It would be so if the defendant claimed under the sale made by Rabassa. 
But, as she claims adversely to it, the argument proves too much; for if the sale 
was real, and the property passed in the hands of the purchaser free from the 
wife’s mortgage, Rabassa had no longer any right or interest in it. The judicial 
mortgage could not affect it, nor could it be seized under the defendant's exe- 
cution. 

The defendant proceeds on the assumption, that the sale by Rabassa was 
simulated; and the fact is conceded on all hands. The sale being unreal, the 
renunciation of the plaintiff, which it contained, could produce no legal effect. 

The giving in payment was in proper form; no law requires that the property 
should be sold at public auction, or that the sale should be made under the super- 
vision of the judge. Art 2421 clearly contemplates an ordinary contract of 
sale. 

The judgment is therefore affirmed, with costs. 





Estuer Kune v. James P. Freret. 


Where the vendee sues to annul a sale, on account of fraud, and to recover back the price, 
when sued by the vendor apon one of the notes given in payment of the price, he may 
set up in his defence the pendency of the first suit, which bars the second. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
A. N. Ogden, for plaintiff. L. Peirce, for defendant. The judgment of 

the court was pronounced by 
Preston, J. The plaintiff has brought suit in the Fourth District Court on 
promissory notes, given in 1844, for the price of land. In 1845, a suit was 
brought by the def€ndant, in the First District Court, to annul the sale, and to 
recover back the price on allegations of fraud. An answer was filed, the suit 
was transferred to the Fifth District Court, by the act of 1846, and is there still 
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The defendant pleads the pendency of this suit in his defence, which plea 
the court sustained, and non-suited the plaintiff, who has appealed. He urges 
that the declinatory exception of a suit pending for the same cause of action, 
is not made in this suit. The defendant describes the suit in the Fifth District 
Court, and says, ‘‘ the pendency of this suit he pleads to the present action.” 
He might have set out his exception more fully and formally, but it appears to 
us sufficient as made. 

The validity of the notes sued upon in this suit is seaiaa in the first suit. 
For, if the sale is annulled, the notes given as the consideration, are thereby 
cancelled as to the vendor. Indeed, the plaintiff in the first suit, prays in his 
petition, that the consideration of the sale be returned to him. The Fifth Dis- 
trict Court might decree the return of these notes, and the Fourth District 
Court that they should be paid. Our jurisprudence admits of no such conflict 
of jurisdiction. 

The defendant may decline the jurisdiction of the court, before which an 
action is brought against him, when his exception arises from the fact of another 
suit being pending between the same parties, for the same object, and growing 
out of the same cause of action, before another court of concurrent jurisdiction. 
The suit must be dismissed, and the plaintiff decreed to pay the costs. Article 
334 C. P. See also article 94, and the case of Bourgenon v. Destrehan, 5 
L. R. 116. 


The judgment of the district court is affirmed with costs. 


RN INI IhOeOhONDOlh—ONL —manmnwnnn" 


L. M. C. pe Gaaton v. Louise MatTHerne, Wife of Giron. 


Where the consideration of a note given by a married woman is not shown by the evidence 
to have been employed for her separate use, in something which the husband was not 
bound to furnish, she ought not to be held liable for the note. 

Conceding that the consideration of a negotiable note cannot be inquired into when it is in 
the hands of an innocent endorsee, yet when the objection arises from the incapacity of 
the party to enter into the obligation, as that she was a married woman, the endorsement 
does not give any additional effect to the obligation. 

The fact, that a note shows on its face that it was given by a married woman, is sufficient 


notice to any one to put him on inquiry as to whether it inured to her separate use, before 
he discounted it. 


PPEAL from the Fifth District Court of New Orleans. Buchanan. J. 
Duvigneau, for plaintiff. Dufour, for defendant. The judgment of the 
court was pronounced by 

Rost, J. This is a suit upon a note of $1000, secured by mortgage given 
by the defendant, who is a married woman. 

The defendant resists the claim, on the ground that the proceeds of the note 
were received by her husbund; that they did not inure to her benefit; and that 
the note is tainted with usury : $600 having only been received for it. 

There was judgment for the plaintiff for $600, and both, parties appealed. 

It is proved, that the defendant had borrowed, originally from Fournier, $300, 
which her husband received, and for which she had given her note for $290 
This note came into the possession of Pigneguy, and the defendant being unable 
to pay it at maturity, gave him the note and mortgage sued upon ; im con- 
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sideration of which her husband received her note in favor of Fournier, and the 


. sum of $300. 


Tt is not shown in what manner the plaintiff acquired the note in controversy. 
No attempt has been made to prove that any portion of the consideration of 
this note inured to the benefit of the defendant. The evidence, as far as it goes, 
negatives that fact. 

Under the authority of the cases of Brundegee v. Kerr and Wife, #N.8. 
64; Firemen’s Insurance Company v. Julia Cross, 4 R. R. 508; Pascal v. 
Sauvinet, 1st Ann. 428 ; there being no fact in evidence from which it is possi- 
ble to infer, that the money was employed for the separate use of the wife, in 
something which the husband was not obliged to furnish her with, it seems she 
ought not to be bound. 

The plaintiff insists, that though this note might not have been good in the 
hands of the original holder, yet in those of a subsequent holder for a valuable 
consideration the wife cannot resist the payment. ‘This question came before 
the Supreme Court in the case of Sprigg v. Bossier and Wife, 5 N.S. 56, and 
was decided in favor of the wife. Conceding that the consideration of a nego- 
tiable note transferred before maturity, cannot be gone into in an action by the 
endorsee, the court in that case correctly held, that when the objection to the 
contract arose from the incapacity of a party to enter into it, that which had not 
a binding effect when it was made cannot acquire it by endorsement. The note 
showed upon its face that the maker was a married woman; this was sufficient 
to put the plaintiff upon inquiry before he discounted it, and it was incumbent 
upon him to ascertain that the separate estate of the wife could be charged 
with it. 

It is therefore ordered, that the judgment in this case be reversed, and that 
there be judgment in favor of the defendant, with costs in both courts; and that 
the mortgage mentioned in the petition be cancelled and erased from the record. 





O. anpj A. WETMoRE v. Jonn Darrin et al. 


Where no authority is shown by an agent for making the oath and signing the bond for the 
issuing of an attachment, than that he was employed as an attorney at law in another 
State to bring suit to collect the debt, the attachment will be dismissed. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
C. W. Hornor, for plaintiff. Hunt and Gaither, for defendants. The judg- 
ment of the court was pronounced by 
Survext, J. This suit commenced by attachment. A rule was taken by the 
defendant to show cause why the attachment should not be set aside, on the 
ground that Hugh A. Corley had no authority to make the affidavit upon which 
the writ was issued, and that the attorney had no power to sign the bond. No further 
evidence having been offered at the trial, the case rests solely upon the affidavit 
which is in these words. “ Hugh A. Corley, being duly sworn, deposes and 
says, that he is a duly licensed attorney at law in the State of Florida, and as 
such duly em with his partner, Mr. James T’. Archer, to collect a debt 
due by John ] ,and James T. Daffin, who did reside in Florida, to 
the commercial O. & A. Wetmore, domiciled in the city of New York, 
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amounting to the sum of twelve hundred and ninety-one dollars and fifty cents, Worse 


and for which sum O. & A. Wetmore have duly obtained judgment in the District 
Court of the United States for the Northern District of Florida. Affiant swears 
that in the aforesaid sum the said John Dafin and James T. Daffin are jointly and 
severally to O. & A. Wetmore indebted, and that the said James T’. Dafin has 
left the State of Florida, where he had his domicil, and is now temporarily within 
the jurisdiction of this honorable court, but he has no domicil in this State.” 
The bond is signed “O. & A. Wetmore, by their attorney at law Hugh A. 
Corley.” 

It is said in argument, that an attorney at law has, by virtue of the meré 
employment to collect a debt, power to take out an attachment for his client, and 
to that end, to make the affidavit and execute for his client the bonds required by 
law, to wit, a bond to pay the defendant all such damages as he may recover in 
case it should be decided that the attachment was wrongfully obtained. It is 
unnecessary to say whether we would consider an attorney at law authorized to 
practice ip our courts, as clothed by mere virtue of his employment to collect a 
debt, with authority to bind his client to that extent. For, in the present case, 
Corley was not licenced to practice in our courts, and upon the face of the aGi- 
davit it does not appear that the client engaged or contemplated his services out 
of Florida where he was a lisenced practitioner. A party might well employ an 
attorney at law to act for him in the courts of a State where he was a licensed 
practitioner without expecting or desiring that he should represent or bind him in 
another State, with whose laws or jurisprudence he could not be presumed to 
be familiar. 

The judgment of the district court, which dissolved the attachment, is there- 
fore affirmed, with costs. 





C. B. Lecarpentier v. F. J. Lecarrenrier. 


In all jadicial partitions, the fact that the property cannot be divided in kind, must be 
made to appear by a report of experts. But a sale made under a consent decree has not 
the effect of a judicial partition, aud does not affect the rights of mortgage creditors. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 


Le Gardeur, for plaintiff, contended: Marguerite Lecarpentier, Charles 
B. Lecarpentier, and Francois J. Lecarpentier, were co-proprietors of a lot of 
ground, with the buildings thereon, situate in this city. M. and C. B. Lecar- 
pentier being unwilling to remain any longer in division, but finding that the shme 
of F. J. Lecarpentier was subject to the legal a against him, as tutor 
of his minor son, applied to the Fourth District Court, for a judicial partition by 
licitation. F. J. Lecarpentier was aware that ‘er naturd rei” the property 
could not possibly be divided in kind, and knowing that under the provisions of 
article 1215, of the Louisiana Code, he could not compel his co-proprietors to 
hold the property in common with him, gave his assent, not “ ez voluntate,”” but 
“ex necessitate,” to the prayer in the petition. A judgment was thereupon 
rendered by the court, under which the property was sold at public sale, and 
after the legal advertisements, to the defendant iu the rule, Mrs. Samory, for ten 
thousand dollars. Some difficulty then arose in the legal mort- 
gage which F.. J. Lecarpentier’s share was subject to; order to facilitate 
the passing of the act, it was agreed that the whole pri ; 
hands of the notary, to be delivered by him to the v 
order and consent of the vendee. This order was soon 
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Lecamrestiz® gueriie and C. B. Lecarpentier, who received their full share in the price, but 
an SR sueerd to Frangots J. Lecarpentier, on account of the general mortgage against 


We thereupon caused a notarial receipt to be prepared, in which F. J. Le- 
carpentier, in his own name, and as tutor of his minor son, gives a full and com- 
plete acquittance of the portion of the price still remaining in the hands of the 
notary, and called upon Mrs. Samory to accept this receipt, and give us the 
Written order agreed upon in the act of sale. 

This, however, she refused to do, and thus compelled us to bring her into 
court, by a rule to show cause. That rule came on for trial, and was dismissed 
by the court, upon the ground that the general mortgage against FP’. J. Lecar- 
pentier still existed on his share in the property, notwithstanding the judicial 
sale thereof, and would continue to exist until superseded by a special mortgage 
furnished according to the requirements of the Jaw. From this decision the 
present appeal is taken; and we contend that the rule should have been made 
absolute, upon the following grounds, to wit: 1. That, under the judicial sale 
made for the purpose of effecting a partition amongst the co-proprietors, the 
property has passed to the purchaser, free and disencumbered, upon her satis- 
fying the claims of those creditors who had a mortgage upon it. Union Bank * 
v. "Marin, 3d Ann. 34. 2. That the creditor in this case being a minor, his tutor 
had the right to receive that portion of the price to which his mortgage attaches, 
and that payment to him, as tutor, is good and valid, and would fully and com- 
pletely exonerate the vendee from all liability in the premises. C. C. 2136. 

a C.. Maurian, for the defendant, contended: 1. We deny that under the judi- 
cial sale relied on, although made for the purpose of effecting a partition, the 
appellee acquired the property free and disencumbered ; and we say, Ist. The 
partition was ordered by a judgment rendered by consent. Now, this honor- 
able court, in the case of the Union Bank of Louisiana v. Marin, 3d Ann. 
35, have clearly laid down, that “consent decrees decide nothing, they merely 
authenticate private agreements,” and thus, the position we took in our answer 
to the rule, that the judgment did add nothing to the rights which the parties 
would have had without it, to make an amicable partition, and that, therefore, 
it did not raise the mortgage more than an amicable partition could have done. 
2d. The view which your honors took of the statute of 1843, in the case just 

sath cited, and which is copied in appellant’s brief, has been, we think, justly attri- 
buted by the judge @ quo to either a misprint, ora misreading of that statute; 
and the part of that decision upon which the appellant’s counsel most particu- 
larly relies, to wit, that in which it is said: ++ But they were sold at public sale 
and by an express provision of law, the mortgage attaches to the proceeds— 
acts of 1843, p. 44—was evidently founded in error; for the statute referred to 
contains no express provision of the kind. This is even admitted by the counsel 
of the appellant, who endeavors to make out by implication that which he conld 
not establish by express provision. Hence, he has, with his usual ability, com- 
mented upon the proviso of the second section of the act of 1843 in question; 
but -we apprehend, that by an attentive reading of his remarks, taken together 
with that proviso itself, your honors will see that he has made out our own case, 
probably much better than we could pretend to do it ourselves. Nay, we might, 
, safely admit the law to be, that the mortgage attaches to the proceeds, 
and still it would not follow that such proceeds should remain in the hands of 
the mortgagor. 3d. We certainly admit fully the principle, that no one can be 
forced to remain in indivision, and that that principle is one of public right and 
policy ; but our friend and adversary will also admit, we trust, that the laws 
made for the protection of minors, are of no inferior grade ; and, in direct oppo- 
sition to his assertion, that mortgage is not of the essence of tutorship, we say 
that it is, wherever the tutor has ryt pee property ; and that, although a 
natural tutor, who, it is true, is not bound to give security, and who should not 
possess one cent’s worth of property, could have a right to receive — 
accruing or belonging to his ward, it does by no means follow, that when suc 
a tutor has property, a mortgage does not attach to it, and that it is in his power — 
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to get rid of it without securing by other means the rights of his ward. 

2. We shall little on the second point made by the appellant, we 
think it does the question new before your honors. It may be con- 
ceded, that a especially a natural tutor, has generally the right to 


to his ward, (although in the decision of the case of 
R. 522, and some others, we might find, that the 


Foley v. Dufour, 

















NEW ORLEANS, MAY, 18650. 


acquittance of a tutor does not always operate as a discharge,) but we only con- 
tend that he has no right to destroy the mortgage which exists in favor of his 
ward, on his own property, unless he replaces it by some other equivalent 
security. 

The appellee in this case does not seek to avoid payment. Indeed, the 
funds have actually been paid by her, and remain deposited in the hands of the 
notary. Her only object is, to obtain a title, and to be sheltered against 
future claims on the part of the minor. Now, the whole question reduces itself 
to this: Mr. ee ow being the tutor of his son, and possessing no other 
property than that which has been sold to the appellee, his son having rights 
in the succession of his mother, and in that of his grand-father, the amount of 
which rights is not even ascertained to this day, (as is admitted on record,) would 
Mrs. Samory, the appellee, be protected against any future claim of the minor, 
on the property by her purchased, were she to pay the purchase money to the 
tutor, and would that property be for ever clear of the minor’s mortgage? If yea, 
the judgment of the court below may be reversed ; if no, we respectfully con- 
tend that it ought to be affirmed. e will not close these remarks without 
calling the serious attention of your honors upon the consequences which the 
decision of this case may have on the security of property in this State. 


The judgment of the court was pronounced by 

Rost, J. We are of opinion, that the sale in this case having been made 
under a consent decree, the partition has not the character of a judicial partition. 
In all judicial-partitions, the fact that the property cannot be conveniently divided 
in kind must be made to appear by a report of experts. Placencia’s heirs v. 
Placencia et als. 8 LR. 576. 

In this case no experts were appointed, and no evidence of that fact was 
adduced. It does not necessarily follow, from the fact that the property con- 
sisted of a house and lot, that it could not be divided ,in kind. The buildings 
may have been of little value, and the location such as to render a sub-division 
advantageous to the parties. Had the licitation been in all respects lawful, the 
property would not have passed in the hands of the purchaser free from the 
legal mortgage, which affected the share of one of the joint owners. The 
act of 1843 relied on by the plaintiffs, is not applicable to licitations under which 
the property is adjudicated to a party having previously no interest in it. Such 
an adjudication is not, in legal intendment, a partition. It is asale, and does not 
affect the rights of mortgage creditors. Any intimation of this court to the 
contrary, must have originated in a mis-reading of the act of 1843. 

The difficulty which prevents F. J. Lecarpentier, the plaintiff in the rule, 
from receiving his share of the proceeds of the sale of the common property, 
may be obviated in three ways. Ist. By giving the defendant satisfactory 
security to indemnify her against the mortgage ; 2d. By causing his share to be 
invested in real estate, under the supervision of the court, and the advice of a 
family meeting, and giving a special mortgage on the property thus purchased 
under the provisions of the act of 1831 ; or, finally, by agreeing with the defendant, 
that she will retain the amount until the majority of the minors, on paying a 
stipulated rate of interest. Leaving the plaintiff the choice of means, we will 
simply affirm the judgment, dismissing the rule. 

The judgment is affirmed. 









Nicoto Ciacor v. THomas W. 


A curator ad hoc has no right to consent to submit the case in ‘was appointed to the 
court for decision in vacation. 4 
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PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Pitot, for appellant. Marks and Elliott, for appellee. The judgment of 
the court was pronounced by 

Roar, J. The property of Thomas W. Lane was attached by various credi- 
tors, and purchased by Haydon, also an attaching creditor, on twelve months’ 
credit, subject to a mortgage of six thousand dollars made by Lane and held by 
Clacer. After the sale under the attachment, Clacor instituted an action of 
mortgage on the note of Lane for six thousand dollars, and bad a curator ad hoc 
appointe@ito represent Lane, a non-resident. The curator ad hoc answered in 
the suit, and a short time after filed an answer, and submitted the case in vacation 
tw the court, when a judgment was rendered on the note and execution issued, and 
by virtue of the sheriff's sale made under it, Eugene T'roisgros (also an attaching 
creditor) became the purchaser. T¥oisgros sued out a monition to perfect said 
sale, and both Haydon and Lane filed oppositions to its homologation for these 
reasons: Ist. A curator ad hoc cannot be appointed to represent a party who is 
neither in court by his property or personal service of citation. 2d. A curator 
ad hoc cannot waive any of the rights of the party he represents. 

The district court considering that the curator had not the right to submit the 
cause to the decision of the court in vacation, sustained the opposition, set aside 
the monition, and annulled the sheriff’s sale. T'roisgros appealed. 

The judgment is clearly correct, and in accordance with the uniform decisions 
of this court. Stockton v. Hasluck, 10 M. R. 474. Krukler v. Bank of the 
United States, 12 R. R. 464. Edmonson v. Mississippi and Alabama Rail- 
road, 13 L. R. 282. 

Judgment affirmed. 





A. Lepoux & Co. v. Ann Rucker et al. 


Married women who enter into joint and several obligations with their husbands to the 
Canal Bank are bound by such obligations, under the 23d section of the charter of that 
bank. 

Married women are not, as a general rule, bound by contracts entered into jointly and seve- 

-rally with their husbands, unless it be shown that such contracts enured to their bencfit. 

Where several persons have signed an obligation in solido, they are, inter se, debtors each 
one for his share. Upon the payment of the whole debt by one of them, that one is entitled 
to be subrogated to the rights of the creditor against the others; and so far as the creditor 
has impaired this right of subrogation he is barred from recovering. 


PPEAL from the District Court of West Feliciana, Penn, J. Elmore and 
King, and T. J. Cooley, for plaintiffs. Muse and Merrick, Benjamin and 
Micou, and Patterson, for defendants. The judgment of the court was pro- 
nounced by 
Surpext, J. On the 7th of May, 1839, the plaintiff and her husband, with 
James Leake and his wife. executed a mortgage in favor of the Canal and Bank- 
ing Company on a tract of land belonging to James Leake, and on a number of 
slaves belonging plaintiff, Mrs. Rucker, to secure the payment of a joint 
and several bond by all those parties to the bank for $6000, being the 
amount of a loan made to them by the corporation. 
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On the 6th of June, 1839, the same parties executed a mortgage in favor of 
the defendants, A. Ledour & Co., tosecure the payment of a joint and several 
note for $10,000, previously given by them to that firm. 

There can be no doubt that the plaintiff's slaves were liable to seizure and sale 
in satisfaction of the first mortgage, the contract being one which she was autho- 
rized by the terms of the bank charter to enter into. The 23d section of the 
charter is as follows: “'That in all hypothecary contracts or obligations entered 
into by any individual with or in favor of the said company, according to the 
true intent and meaning of this act, it shall be lawful for the wife of su@h indivi- 
dual to bind herself jointly and in solido with him; and in such case, the pro- 
perty and rights of the said wife, either dotal or of any other description, shall be 
affected by said contracts or obligations: Provided, that the said wife be of the 
age of majority at the time of entering into such contracts or obligations.” Acts 
of 1831, p. 54, see. 23. 

The plaintiff's husband was bound for the whole sum loaned, and she was 
authorized to bind herself to the same extent. See Bank of Louisiana v. Far- 
rar, 1st Ann. 53. 

It must be assumed, for the purposes of the present investigation, that the 
mortgage granted to A. Ledour & Co. could not have been enforced on the 
plaintiff's slaves ; the sum which it was given to secure not having been shown to 
have turned to her benefit. 

The bank took out an order of seizure and sale upon their mortgage, in virtue 
of which they seized and were about to sell the land of Leake, when on the 
7th February, 1844, A. Ledour & Co. paid the debt due to the bank, and took a 
subrogation to all the bank’s rights under their mortgage. Thus, the plaintiffs 
became the holders of both of the mortgages, which are the oldest upon the pro- 
perty which they affect. Both of them could be enforced upon the land, but 
only one of them, viz: the bank mortgage, could be executed upon the plaintiff ’s 
slaves. 

On the 9th of March, 1844, A. Ledoux §& Co. obtained an order of seizure 
and sale upon the mortgage in favor of the bank, in virtue of which they catsed 
the slaves of Mrs. Rucker to be seized; and on the 11th of April following 
obtained a similar order upon the mortgage in their own favor for $10,000: under 
which the land alone was seized and sold for $11,466, which was imputed by the 
sheriff’s return to the extinction of their mortgage, leaving a small surplus. 

Mrs. Rucker instituted the present suit to enjoin the gale of her slaves, alleging 
that the object of A. Ledour § Co. in purchasing the bank mortgage was to 
arrest the sale of the land which the bank was about to make, and the application 
of its price to the extinction of the bank debt. In her pleadings filed subsequent 
to the sale under the seizure of A. Ledour & Co., she claims, that the proceeds 
of the land be first applied to the payment of the bank mortgage, and that her 
slaves be entirely liberated from the operation of both mortgages. 

She further charges, that an agreement was made between Ledour & Co., 
her husband, and one Cotton, by which it was stipulated that the sale under the 
mortgage of Ledour § Co. was to be made merely for the purpose of enabling 
Ledoux & Co. to make a good title to Cotfon, who was to have become the pur- 
chaser for $16,500; and upon the payment of $5000 of the price, the slaves of 


the plaintiff were to have been liberated from both a That Ledoux & 
Co. have ‘prevented the contract from being carried into t, although Cotton 
was ready and able to perfect it, and actually paid a part price ; and that 
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Ledoux §- Co. having themselves purchased and retained the land, they are now 


bound to release the mortgages as far as they affect her slaves. 

Ledour & Co. filed an answer, and converted the proceeding into a suit in the 
via ordinaria. The court below perpetuated the injunction, and decreed that 
the proceeds of the sale of the land should be first applied to the extinction of 
the bank mortgage, and that the plaintiff should be released from all liability upon 
the note for $10,000. From this judgment Ledoux & Co. have appealed. 

The alleged contract between Rucker, Ledour § Co. and Colton, which, it is 
contendéi, operated the plaintiffs’ release from liability, is shown to have been 
an imperfect project of an agreement proposed to be entered into originally by 
the counsel of the parties, but never authorized or assented to by the defen- 
dants. It appears that it was modified on the day of the adjudication of the 
land, at which time the defendants and Cotton appeared alone to have been par- 
ties to it; that it remained unsigned; and that Cotton never performed any part 
of its stipulations, or took any steps to obtain title to the land. The payments, 
alleged to have been made by Cotton on account of the price, were the proceeds 
of a part of the crop growing on the land at the date of the adjudication, which, 
as we~have heretofore held, belonged to the defendants. See Ledour et al. v. 
Anderson, 2d Aun. 558; Ledour et al. v. Cooper, Ib. 586. 

The effect of the transfer by the Canal Bank to Ledoux & Co. was to unite the 
two debts in the hands of the same creditor; but the debts themselves remained 
distinct, and the rights of the creditor under them were different. The acqui- 
sition by Ledour & Co. of the first mortgage did not increase or diminish their 
rights as second mortgagees. The inscription of the first mortgage affected 
Ledoux & Co. with notice of its existence, and of alLlegal consequences resulting 
from its provisions and terms. 

The Canal Bank was at liberty to select of which debtor in solido it would 
demand payment, and upon which property it would enforce its mortgage. But 
if it had selected to enforce payment from Mrs. Rucker, she, upon such pay- 
ment, would be subrogated and entitled to exercise those rights which appertain 
to her position as a debtor in solido with others. By the cession of actions she 
would be considered in some degree as purchasing the right of the creditor. 
Creditor non in solutum accepit, sed quodam modo? Nomen creditoris ven- 
didit. 

The law creates a legal subrogation between debtors in solido, because 
although each is bound to the creditor for the whole, yet the debt is presumed 
to be common, and it would be inequitable to throw upon one the whole burthen 
without recourse. This subrogation carries with it a resort to the securities 
given by each. They are the accessories to the debt, and the debtor more readily 
binds himself for the whole debt when the law assures him that if forced to pay 
the whole he will have his full recourse against his co-debtors for their share. 
Pothier Oblig. No. 521. 6 Toullier, 735. 7 Toullier, 147. Civil Code, 2099, 
2157, 2158. Howev. Fraser, 2 R. R. 424. Of this subrogation the creditor 
eannot deprive the debtor. Pothier Oblig. No. 275. 

If Mrs. Rucker had paid either voluntarily or by compulsion, she would have - 
been subrogated to the mortgage of the bank to the extent of Leake’s portion of 
the debt; and the rank of her mortgage would have been the first. Although 
bound to the bank for the whole debt, she was on the face of the contract the 
quasi-surety of Leake, inter se, for his share of the burden, and looked to his 
mortgage pro tanto to protect her against loss. This right is the legal result of 
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the contract with the Canal Bank as notarially executed and recorded. It was 
reciprocal. Leake had the same recourse against her for her portion. 

There has been an attempt to show that in point of fact Leake and Mrs. 
Rucker, although debtors in solido to the bank, were inter se not co-debtors in 
solido, but that Leake was the principal debtor and Mrs. Rucker his surety. 
But if this were so, it is not shown that Ledour § Co. had knowledge of this 
relation; and as second mortgagees, they are only to be bound by the relations 
between Leake and Mrs. Rucker as it existed on the face of the recorded con- 
tract with the Canal Bank, namely, the relation of co-debtors in solido. 

The position, therefore, of the parties is this: Ledour § Co. cannot devote 
the entire proceeds of Leake’s lands to a second mortgage, so as to destroy Mrs. 
Rucker’s right of subrogation. But on the other hand, Ledoux & Co. as second 

‘mortgagees of Leake, have a right to enforce against Mrs. Rucker the liability of 
the property which she mortgaged to the bank for her obligation in solido; pro- 
vided they give her the benefit of her right of subrogation for Leake’s share. 
Ledoux & Co. being second mortgagees, cannot say that Mrs. Rucker’s property 
shall bear the whole burden of the Canal Bank debt, nor can Mrs. Rucker say 
that Leake’s property shall bear the whole of the burden. 

The next question is, what is the extent of Mrs. Rucker’s right of subroga- 
tion? Ledoux § Co. contend, that if Mrs. Rucker has any right of subrogation, 
it is only to the extent of one-fourth, because, say they, Leake and his wife, and 
Rucker and his wife, having bound themselves in solido, are to be regarded as 
four debtors, and Mrs. Rucker would, therefore, have her action against Leake 
only for his proportion, or one-fourth. 

We concur in this view; and the consequence is, that Ledour & Co., who are 
to be considered as holding in their hands the price of the adjudication of Leake’s 
land, are bound to apply that amount to the payment of one-fourth of the Canal 
Bank debt; and for the remaining three-fourths are entitled to proceed against 
the property mortgaged by Mrs. Rucker. 

It is proper to add that the insolvency of the other co-debtors in solido is not 
proved; so that the case is not brought under the operation of that article of the 
code which provides that if one of the creditors in solido be insolvent, the loss 
occasioned by his insolvency must be equally shared among all the other solvent 
co-debtors and him who has made the payment. C.C. 2100. 

The evidence does not establish an acquiescence by Mrs. Rucker in the impu- 
tation of payment made by the sheriff’s return. 

It is therefore decreed, that the judgment of the district court be reversed ; 
and it is further decreed, that the slaves (together with their increase, if any 
there be, since the date of the act of mortgage) described in the act of mortgage 
executed on the 7th day of May, 1839, by James Leake and Mary Leake, and 
James Rucker and Anne C. Rucker, in favor of the New Orleans Canal and 
Banking Company, whereof a copy is on file in this cause, be seized and sold to 
pay to the said A. Ledour & Co. the sum of $4590, with interest thereon until 
paid, from the 16th day of April, 1843, at the rate of eight per cent per annum, 
and costs ‘ef these consolidated suits in both courts. And it is further decreed, 
that a certain note, whereof a copy is of record in this cause, executed onthe 6th 

\ day of May, 1839, by James Leake, Mary Leake, James Rucker and Anne C. 
Rucker, in favor of A. Ledour & Co. for $10,000, with interest, be declared of 
no force and effect, so far only as the same purports to bind the said Anne C. 
Rucker. 
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James McLavcutiin v. Municrpauitry No. Two. 


Where a municipality of the city of New Orleans commences proceedings under the act 
of 1832, for the opening of streets, &c., and the commissioners warn a proprietor of a lot 
against continuing improvements which he had begun, and he is thereby delayed and 
damaged by the loss of rents he would have received had he been permitted to finish his 
buildings, the municipality is responsible to him for the damage sustained, in case the pro- 
ceedings for opening the street be discontinued. 


PPEAL from the Fourth District Court of New Orleans. Strawbridge, J. 
M. M. Cohen, for plaintiff, ex parte. The judgment of the court was pro- 
nounced by 

Preston, J. Onthe 29th of April, 1847, the Municipality No. Two of 
New Orleans commenced proceedings, under the act of 1832, for the opening 
of Claiborne Street. These proceedings appear to have been abandoned, and 
on the 4th of March, 1848, the municipality re-commenced proceedings for the 
opening of the street: commisssioners of assessment were appointed, and made 
a report of their assessment of benefits and damages to be caused by the opening 
of the street. Oppositions were filed to the proceedings and to the assessment 
by several adjacent proprietors, and the case was fixed for trial on the 10th of 
November, 1648, when the municipality discontinued and abandoned the pro- 
ceedings a second time. 

The plaintiff alleges, that when the proceedings were first commenced he 
was erecting a dwelling house on the site of the intended street on his private 
property ; that he was warned by the commissioners of assessment not to con- 
tinue the building, as he would not be allowed damages for any additional 
improvements; that he did so, from apprehension of that result, and did not 
complete his building, which if finished would have rented for $30 a month, 
amounting to $546 during the time the building was suspended. He alleges, 
that the defendants have caused him that amount of damage by their proceedings, 
which they delayed and never carried into effect. He proved the facts, and that 
amount of damage to the satisfaction of the district court, who rendered 
judgment accordingly; and we think the evidence preponderates in favor of 
the amount allowed by the judgment. 

The power to take pfivate property for public use is the most arbitrary power 
known to our constitution; so much so that some have doubted the propriety of 
having incorporated it in our Constitution and Jaws at all. However this may be, 
our Constitution has guarded the exercise of the power, by declaring that 
‘vested rights shall not be divested unless for purposes of public utility, and for 
adequate compensation previously made.” 

The mode of exercising this power as to streets, is pointed out by the act of 
1832; and the Legislature, considering incidental damages which might arise 
from delay when the exercise of the power became indispensable, directed 
that it should be a summary proceeding. 

These suits against private rights should therefore be commenced only in case 
of indispensable necessity, and when the corporations are in a situation to afford 
immediate and ample indemnity. They should be prosecuted in strict confor- 
mity to law and to a speedy termination. The fact of great delay and abandon- 
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ment of the suit is primd facie evidence that they were unnecessary; and until] McLaveatix 
fully justified by proof, must subject the corporation to indemnify those who are Munsupanit? 


injured by them. 

The municipal history of this and other cities shows, that these suits are 4 
great burden to the corporations, encourage jobs and speculations, beside often 
causing great injury to individuals; and we are not disposed to reverse a judg- 
ment which may tend to discourage them, unless it be manifestly erroneous. 

We cannot conceive any reasonable excuse for the municipality to commence 
such a proceeding twice, and finally abandon it, after keeping the suffering pro- 
prietor in suspense for more than eighteen months, and have no hesitation in 
pronouncing, that it is legal and equitable that they should pay the actual 
damages suffered. 

The case is entirely different from that of Mallard & Armstead v. The 
City of Lafayette, in which neither loss nor injury was proved, and in which 
the claim wore the aspect of a speculation. 

The judgment of the district court is therefore affirmed, with costs. 
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JosEPH LALANDE v. Breaux and MATHERNE. 


A charge of two and one-half per cent for accepting a draft is consonant to usage and is 
legal. 

A factor cannot charge a commission of two and one-half per cent for advancing, and eight 
per cent interest on the money advanced. The charge for the commission is usurious. 
An agreement tu pay eight pet cent interest on a draft from date if not paid at maturity, 

is legal and binding on the party promising. 

Usury forfeits the whole interest. 

An agreement to extend a draft for a certain time upon usurious interest, does not forfeit 
the rightof recovering the lawful interest which the draft originally drew. 

Where a planter obtains supplies from a factor, upon a contract to’send the factor his crops 
for sale, and then violates his contract by sending his crops to another person, the factor 
is entitled to his commissions upon the value of the crop. 

A written approval of an account upon which interest is charged at eight per cent, estops 
the party from disputing that item; but such an assent does not amount to an agreement 
to pay interest at the same rate thereafter. 

Novation is not to be presumed. 


PPEAL from the District Court of Iberville. Burke,J. T. G. Morgan, 
for plaintiff. Z. Labauve, for defendants. The judgment of the court 
was pronounced by 

Suet, J. The plaintiff was the factor of Breaur and Matherne, who 
were associated in a partnership as sugar planters. The latter is now deceased. 
The action is for the recovery, from Breaur and the Succession of Matherne, 
of the sum of $5507 30, the balance of account, with interest at eight per cent 
from the 17th February, 1849, at which date the plaintiff strikes his balance. 
A right of mortgage for this amount is also claimed upon certain lands and 
slaves. 

A variety of questions have been presented on the part of the defendants; 
which will be separately considered. The facts pertinent to eachi question will 
be stated in connection with the legal conclusion. ’ 
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It is proper first to dissect the account and ascertain what items objected to 
are improperly charged. . 

The plaintiff annexed to his petition an account, (marked A.,) commencing in 
1847; aud made up on the 29th March, 1848. It is composed on the dehit side 
of various disbursements for plantation supplies, payments made for account of 
the partnership, and charges of commissions, interest, &c.; and on the credit 
side, of items stated as nett proceeds of sugar and molasses shipped by the 
partnership, and allowances of interest from the date of realization. The 
charges and allowances of interest are at eight per cent. At the foot of this 
account, after striking a balance of $339 88 as due the plaintiff, is a memoran- 
dum of various outstanding acceptances given by him for account of the part- 
nership, and of their note in renewal for $4000, due 3d February, 1849. In 
the body of the account is the following item: “To amount of interest on 
renewal of draft of $4000, $520.” The origin of this item is as follows: On 
the 4th February, 1847, Breaur and Clermendot, (the latter of whom was 
soon afterwards succeeded in the partnership by Matherne,) being owners of 
a plantation and slaves, applied to Lalande, a commission merchant, to transact 
their business as such; to make them advances and disbursements for plantation 
purposes, during the year ensuing, to an amount estimated at $1000, and to 
accept for their accommodation, a draft of Breauz, to the order of, and endorsed 
by Clermendot, dated 4th February, 1847, and payable at one year. To secure 
these amounts Breaur and Clermendot mortgaged the plantation and slaves. 
When the draft was about to fall due the drawers were not prepared to pay the 
draft, and the drawers gave him im renewal their note of $4000 already men- 
tioned. Whether the plaintiff took up the acceptance with his own funds, or 
by getting the renewal note discounted, does not expressly appear. The dis- 
puted item of $520 is acknowledged by plaintiff’s counsel to be composed of a 
charge of eight per cent interest, (being interest from the date of the note to its 
maturity,) two and one half for accepting the draft, and two and one half per cent 
for advancing its amount at maturity. 

We do not consider the charge of commission for accepting illegal. We 
understand the agreement of the parties at the time the draft was given, to have 
been, that Lalande should give them the benefit of his name as acceptor, to 
facilitate them in the negotiation of the draft, and that they should pay it at 
maturity. A merchant thus lending his name lends something which, in the 
contemplation of the parties, is valuable and beneficial to the person obtaining it, 
and involves a risk to the party giving it. By accepting, he makes himself pri- 
marily liable to the holder, and incurs the risk of being obliged to advance the 
money ifthe drawer does not put him in funds. For thus loaning his credit and 
incurring the risk of inconvenience at the maturity of the bill, the charge is not 
unreasonable, and is proved to be consonant to usage. There is a lawful con- 
sideration passing between the parties, and nothing which involves usury. The 
charge in this particular case must be considered as assented to by the drawers 
of the bill, as they signed at the foot of the account A, an acknowledgment of 
its correctness. See Taylor et al. v. Wooton, 19 L. R. 518. 10 L. R. 299. 

But, in our opinion, the charge of two and a half per cent commission for 
advancing, together with eight per cént interest from the date of the advance, 
stands upon a very different footing. Names do not alter the substance of things. 
To agree with a party that you will make an advance of money to him, (or to his 
creditor, holding his draft accepted by you for his accommodation, in considera- 
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to pay,) and that he shall restore first the money, with eight per cent interest 
from the date of the advance, and besides, a commission of two and a half per 
cent for advancing, is virtually and substantially to agree to lend him money at 
an interest of ten and one-half per cent. But, this the law forbids ; having fixed 
eight per cent as the highest rate which can be lawfully stipulated. It mast 
be observed, that this charge of two and one-half per cent for advancing cannot 
be referred to the trouble or labor of the plaintiff, in conducting the planter’s 
business. {t is not so charged im the account; and it appears on the face of 
the account, that the factor’s trouble in receiving and selling the crops was 
compensated by a commission of two and one-half per cent. 

We are not informed by the evidence, whether an agreement for eight per 
cent interest, and two and a half per cent commission for advancing, was made 
at the time ef making this advance or not. But this is not material. The 
acceptance and approval by the debtors of the account, was an assent to the 
charge, and to its payment, by the imputation therein made, of the proceeds of 
the sales of the crops. The illegality of such a charge, was expressly ruled in 
Barrett v. Chaler, 2d Ann. 876. See also Taylor v. Wooton, 19 L. R. 518. 

But, it is said, that by the imputation of payment, and the acceptance of 
the account A., Breaux and Matherne were: estopped from subsequently con- 
testing it; and counsel rely on the case of Millaudon v. Sylvester, 8 L. R. 267. 
Poydras v. Turgeau, 14 L. R. 37, &c. 

Whatever may have been, under our former laws and jurisprudence, the right 
or absence of right to relief from usurious charges by opening accOdunts, there 
can be no doubt upon the point, since the statute of 1844, which declares, that 
article 2895 of the Civil Code be so amended that the amount of conventional 
interest shall in no case exceed eight per cent, under pain of forfeiture of the 
entire interest so contracted; and that if any person thereafter shall pay on any 
contract entered into after the passage of that act, a higher rate of interest than 
the above, as discount or otherwise, the same may be sued for and recovered, 
within twelve months from the time of such payment. See also Richards v. 
Fresler, 2d Ann. 265. Haynes v. Cobb, 2d Ann. 364. 

With regard to the interest on the $4000, after the expiration of the exten- 
sion of one year granted upon that debt, we are of opinion that it may be 
allowed. The original agreement, as shown by the act of mortgage was, that 
this sum should bear interest at eight per cent after the maturity of the draft, 
if the drawers did not pay the draft at maturity. ‘This was a valid agreement, 
and there is nothing to show that there was any agreement at that time, or before 
the maturity of the draft, to pay in addition two and a half per cent for advancing. 
Then, the only usury was in the charge of eight per cent per annum, and 
two and a half per cent commissions for the extension of one year. Of the 
whole of this usurious interest we deprive the plaintiff. But, this usurious 
extension for a certain specified time, did not destroy the plaintiff’s right to eight 
per cent interest upon the $4000, after the expiration of that time, under the 
original valid agreement, which was not novated. This is not like the case of 
a party invoking the aid of the law to give him interest ex mora, when he has 
violated the law by originally stipulating usurious interest after maturity. 

The plaintiff also annexed to his petition an account (marked B.),which is 
brought down to the 17th February, 1849, and exhibits a balance of $5507 30, 
being the amount claimed in this suit, together with eight per cent interest from 
that date. This account is not shown to have been assented to by the debtors. 
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Latawpve The only charge for commission for accepting which appears to us objectionable, 
Benes is made in these words: ‘1849. February 3d, note due this day, $4000. 
Commission for accepting, $100.” This is claimed, in argument, as commission 
for endorsing the renewal note. But we have already stated, that it is not 
proved that the money to take up the $4000 draft was raised by means of the 
renewal note ; and the inference that it was not, may be fairly claimed by the 
defendants, from the fact that in the account A. they were charged two and a 
half per cent on $4000 for advancing. 

The defendants object to a charge of $53 42, as a commission on a certain 
shipment of sugar, which the defendants, in violation of their contract, made to 
another factor. We find the planters in their correspondence, asking the factor 
to send them plantation supplies, and telling them the state of their crops, and 
their intention to forward it. If the defendants had fulfilled their duty to their 
factor, he would have received the shipment, and earned the commission on it. 
This was one of the considerations for which he agreed to become their factor, 
and incur liability for them; and it would be manifestly unjust to deprive the 
factor of his commissions becayse of the wilful violation of duty by the principal. 
A man should not be permitted to take advantage of his own wrong. See 
Russell on Factors, 164. Thompson v. Packwood, 2d Ann. 624. 

The remaining objection is to the charge of eight per cent interest. This is 
made on the balance of account A. and on the new items of account B. as they 
accrued. Interest was also credited to the planters, on proceeds of sales as 
realized. The charge of interest at eight per cent, on the items lawfully charged 
in account A., canno tnow be disputed. The defendants are estopped by their 
written approval of that account. But, their assent to the charge in that account, 
does not amount to proof of an agreement to pay thereafter interest at the rate 
of eight per cent, either on the balance of account A., or upon new items of 
indebtedness. The law is positive, that conventional interest must be stipu- 
lated by a written agreement. See Succession of Durnford, 10 R.R. 495. 
Barrett v. Chaler, 2d Ann, 875. Mylne v. Thompson, 4th Ann. 210. Harrod 
v. Lafarge, 12 M. R. 21. 7 L. R. 105. 

The proposition that the debt was novated, and the mortgage given to se- 
cure the plaintiff, is clearly untenable. Novation is not presumed. The inten- 
tion to novate must be clear. What stronger eyidence could the plaintiff give 
of his inténtion not to abandon so important a security than his holding on to 
the draft? If the parties had considered the matter otherwise, the draft, which 
was paraphed to identify it with the act of mortgage, would have been given 
up to enable the debtors to raise the mortgage. Left in the hands of the plaintiff, 
it was his voucher that he had himself paid it at maturity. The pre-existent 
obligation must-be extinguished, says the code; otherwise there is no novation; 
if it be only modified ‘in some parts, and any stipulation of the original obliga- 
tion be suffered to remain, it is no novation. C.C. 2183. The case is com- 
pletely covered by what is said by Pothier, Obligations, § 559: «Si depuis 
la dette contractée, il a 6t6 passé quelque acte entre le créancier et le débiteur, 
par lequel on aurait accordé un terme pour le paiément, ou par lequel on serait 
convenu d’un nouveau lieu pour le paiement, on par lequel on aurait accordé au 
débiteur la faculté de payer a une autre personne qu’un créancier, ou de payer 
une chose a la place de celle qui est die, ou méme par lequel le débeiteur se 
serait oblig6é de payer une plus grande somme, on d’en payer une moindre a 
laquelle le créancier aurait bien voulu se restreindre; dans tous ces cas, et 
autres semblables, suivant notre principe que la hovation ne se présume pas, il 

















NEW ORLEANS, JUNE, 1850. 


faut décider qu’il n’y a pas de novation, et que les parties ont seulement voulu heeee 


modifier, dimineur ou augmenter la dette plutét que l’éteindre pour y en sub- 
stituer une nouvelle, si elles ne s’en sont pas expliquées.”’ 

We think the district judge was justified by the evidence in concluding, that 
it was the understanding of the parties, that the plaintiff upon paying the Left- 
wich claims was to be subrogated to the rights of mortgage, by which these 
claims were secured. Moreover, the plaintiff was a second mortgagee of a portion 
of the mortgaged property. 

It is therefore decreed, that the judgment of the district court be reversed. 
And it is further decreed, that the said plaintiff recover from the said Jacques 
P. Breaux, and from the succession of Joseph Matherne, in solido, the sum of 
$4000, and interest thereon at the rate of eight per centum per annum, from 
the 3d day of February, 1849, until paid, and costs of this suit in the court 
below ; and that for the sums and interest aforesaid, the said Lalande be re- 
cognized as having a conventional mortgage upon all and singular the property 
described in the act of mortgage, before Hermann, notary, dated 4th February, 
1847, whereof a copy is on file in this cause. 

And it is further decreed, that the said plaintiff recover of Jaques P. 
Breaux, and from the succession of Joseph Matherne, in solido, the sum of 
$919 32, with interest on the sum of $905 49, part thereof at the rate of eight 
per centum per annum, from the 17th day of February, 1849, until paid, and 
with subrogation to all and singular the rights of mortgage, conventional and 
judicial, heretofore held by Mrs. Mary Ann Leftwich administratrix, Joel 
Leftwich and Margaret N. Lindsay, wife of Eugene A. Sherbourne, arising 
out of an act of mortgage before Lowis Petit, recorder and ex-officio notary for 
the parish of Iberville, dated 4th June, 1847, whereof a copy is of record in this 
cause, and arising out of inscriptions of the judgments in favor of said Mrs. 
Leftwich, Joel Leftwich and Sherbourne, in the record of this cause more 
particularly mentioned and described. 

And, it is further decreed, that the said plaintiff pay the costs of this appeal, 





H. Pepesciavux v. Joun DIeEnnts. 


A title derived from a judgment of court is not required to be registered under the act of 
20th March, 1827, creating the office of register of conveyances for New Orleans. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
The judge of the district court decided as follows: “ This isa petitory 
action. The plaintiff claims, by virtue of several mesne conveyances, under one 
Sarah Jacobs, whose title is a judgment of the late District Court of the First 
Judicial District of the State of Louisiana, rendered on the 26th June, 1834, in 
the suit of Sarah Jacobs v. John Marks, her husband. 

‘The defendant claims, by several mesne conveyances, under one Anna Davis, 
whose title is a sheriff’s sale made on the 22d June, 1844, in execution of a judg- 
ment of the late Parish Court of New Orleans, in the suit of Anna Davis v. 
John Marks, her husband. 

‘‘It appears from the evidence that the property belonged, previous to 1834, 
to one John Marks, who’ was separated of bed and board from his first wife, 
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Pepasctaux Sarah Jacobs, by a decree of the district court. That court referred the parties 
aS. to a notary for a partition; and by a judgment homologating the partition, the 





locus in quo was adjudged to Mrs. Sarah Jacobs, as above stated, in 1834. 

** But John Marks having subsequently contracted a second marriage with one 
Anna Davis, this second wife sued him for separation of property, and in exe- 
eution of her judgment seized this property in 1844 as being still the property 
of her husband, although it had been decreed to Marks’ first wife, ten years 
before, and was then actually in possession of Léon Hart, the vendor of the 
present plaintiff, by a conveyance duly registered in 1836, or eight years previous 
to the sheriff's sale in question. « 

“The only ground on which the plaintiff’s claim is resisted is, that the title of 
Sarah Jacobs was never registered in the office of the register of conveyances. 

*¢In my opinion that title, being by a judgment of court, does not come within 
the term “acts of transfer’’ contained in the first section of the statute creating 
the office of register of conveyances, approved March 20th, 1827; and conse- 
quently, that the penalty of nullity, as to third persons in case of non-registry, 
contained in the section fifth of the same statute does not apply to this cuse. 

‘+ It is therefore adjudged and decreed, that plaintiff is the legitimate and sole 
owner of the property described in the petition, being lots 33, 34 and 35 in suburb 
Pontchartrain, according to a plan of suid suberb made by Janesse, surveyor, 
dated June 5th, 1809; and that defendant pay costs. 

“It is further decreed, that the defendant have judgment against Eulalie 
Galles, as his warrantor, for the restitution of the price by him paid to his said 
warrantor, being*three hundred and sixty dollars cash, and two promissory notes, 
one for the sum of three hundred and twenty-five dollars, and the other for the 
sum of thirty-five dollars, dated the 14th May, 1849, and payable one year after 
date, and also for the costs of this suit. 

And it is further decreed, that Eulalie Galles recover of her warrantor, _ 
Anna Davis, widow of John D. Marks, one hundred and fifty dollars, with costs 
of suit.” 

Maurian, ex parte, for plaintiff. 

The judgment of the court was pronounced by 

Rost, J. For the reasons given by the district judge, it is ordered that the 
judgment in this case be affirmed, with costs. 


a nnn men 


A. Lepovx & Co. v. Joun Buacxk et al. 


To sever lands from the public domain, their specific boundaries must be so designated by 
survey, or otherwise, as to enable the court to ascertain them. 

Lands in Louisiana not severed from the public domain under the Spanish Government,-may 
be held by an adverse title, derived from the United States. 


PPBAL from the District Court of Point Coupée, Farrar, J. H. A. Bul- 
lard and T. J. Cooley and Provosti, for plaintiff. Black propria persona, 
The judgment of the court was pronounced by + 
Rost, J. This isa petitory action. The plaintiffs assert title to a tract of 
land under an order of survey granted to Ursin Bouligny in 1796, which they 


allege has been confirmed and located by the governmenvof the United States. 
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The defendants claim under a patent in favor of General Lafayette, dated in 
1810, for lot No. 3, containing one thousand superficial acres of land pursuant to 
an act of Congress granting the general a large tract of land to be selected and 
located under warrants from the secretary of war. 

After issue joined, John Hagan, the vendor of the defendants, was, by an 
amended petition, made a party defendant. He answered, denying generally the 
plaintiffs’ right to recover any portion of the land, setting up the title derived 
from Lafayette to such portion of it as he was in possession of, and alleging that 
the plaintiffs had unlawfully taken possession of another part of the Lafayette 
warrant No. 3, which was his property. and for which he prayed judgment in 
reconvention. 

Both parties have entered the back concessions, which they also claim in this 
suit as appendages to the front tracts. The question of title was alone submitted 
to the district court, all others being reserved. There was judgment in favor of 
the defendants generally, and of John Hagan in reeonvention, on the question of 
title to the front tracts, and a judgment of non-suit as to the double concessions. 
The plaintiffs have appealed, and the defendants simply ask the affirmance of 
the judgment. 

Conceding, for the sake of argument, that the claim of the plaintiffs was filed 
in the land office in the manner required by law before the issuing of the patent 
to General Lafayette; that it has been confirmed by the act of Congress of the 
llth May, 1820; and that the confirmation should be made to refer back to the 
date of the original title, unless that title or a survey made under it by the Spa- 
nish surveyor, in compliance with the order of the governor, will enable the court 
to ascertain the specific boundaries of the land granted, the location of the war- 
rant under which the patent issued to General Lafayette cannot be disturbed. 
We have uniformly adhered to the rule laid down by our predecessors in the 
cases of Lefebvre v. Comeau, 11 L. R. 323. Slark v. Orillon, 11 L. R. 587. 
Lott et al. v. Prudhomme et al. 3 R. R. 293. Metoyer v. Larenaudiére, 6 R. 
R. 139. 

In the case of Lott, the court say, referring to the other two, ‘* We then held 
that when the boundaries of a confirmed claim are vague and uncertain, and are 
to be fixed by the operations of the surveying department, or such confirmation 
is only the recognition of a pre-existing right or claim, and before the survey 
and location the government sells a part of the land not necessarily embraced 
within the tract confirmed, the title of the purchaser will prevail.” Let us test 
the title of the plaintiffs by that rule, and ascertain whether the land now claimed 
is necessarily embraced within the tract confirmed to them, supposing that such 
a confirmation has taken place. 

There was no survey under the Spanish government, and no possession by the 
grantee. The boundaries are to be ascertained exclusively by the calls of the 
requéte, and of the order of the governor upon it. Both describe the land asa 
tract of forty arpents front by forty deep, in the district of Pointe Coupée, en el 
paraje called the Lagoon of the Raccourci. It is not stated whether the land is 
to front upon the lagoon or upon the Mississippi river; and as one location would 
answer the calls as well as the other, the description is perhaps on that ground 
alone defective. Lafayette v. Blanc, 3d Ann. 59. 

But supposing that the front was intended to be upon the river, where is it to 
begin, how is it to run, and where is itto end? Whether the words of descrip- 
tion used mean at the place called the lagoon or in the vicinity of the lagoon, the 
starting point of the survey is alike uncertain and the designation of it by the 
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surveyor who located the grant, purely arbitrary, so far at least as it affects the 
rights of the defendants. 

It is said that Dominique and Ursin Bouligny had each a grant of the same 
extent and in the same neighborhood ; that the grant of Ursin was above and 
adjoining that of his brother, and that as the grant of Dominique has been con- 
firmed and located, and no objection is made to the location, his upper line must 
be taken as the lower line of Ursin. 

The title of Dominique is not in the record, nor is there any evidence to show 
that it had a definite location. The title of the plaintiffs does not purport to be 
bounded by it; and that boundary could not now be assumed to the prejudice of 
the defendants. 

It is farther urged, that the claim of the plaintiffs having been duly filed in the 
land office before the Ist of July, 1808, at whatever time before the report was 
made, the proof was given in support of it, the land coveted by the claim accor- 
ding to Morgan’s survey, was reserved from any disposition by the United 
States. The survey referred to by counsel was made at the request of Domi- 
nique Bouligny, and bears date the 8th February, 1808. It was filed in the land 
office in support of the joint application of Dominique and Ursin, to be confirmed 
to eighty arpents front of land by forty arpents in depth, under the order of sur- 
vey issued in their favor, and was intended to embrace both grants. 

We do not understand the plaintiffs as claiming now under that survey. After 
having alleged that they possessed as owners under it, in possessory actions insti- 
tuted by them against some of the defendants and others, and after having recov- 
ered judgments restoring them to possession under that survey, they repudiated 
it, and-in 1843 caused another to be made by the surveying department which 
entirely changes the course and position of the lines; so that while Morgan’s 
survey only conflicted with the defendants’ title to the extent of eighteen or 
twenty superficial acres, the conflict under the last survey amounts to several 
hundred acres. The land department has not passed upon that conflict; con- 
sidering it an open question, it is clear to us, and the point seems to be conceded, 
that the survey of 1843 cannot affect the rights of the defendants. After the 
plaintiffs and their vendors had claimed, during thirty-five years, the lines of 
Morgan’s survey, and after they had recovered judgments against the defendants 
under that location, it would be too much to say that the agents of General 
Lafayette, when they located warrant No. 3 in 1808, might, with common 
attention and common intelligence, have ascertained and avoided the location 
which the plaintiffs themselves disclaimed till 1843. The manner in which the 
surveys have been changed by the surveying department, sufficiently shows that 
they were from the beginning arbitrary ; and we consider it too clear for argument, 
that the land included in the last survey was not necessarily embraced within the 
tract confirmed to Ursin Bougliny. 

As already stated, the extent of the conflict between Morgan’s survey and the 
defendants location is only from eighteen to twenty superficial acres; but even 
to that the plaintiffs have no claim. Under an act of Congress passed on the 
28th February, 1806, when the board of commissioners desired surveys to be 
made, they ordered them to be executed at the expense of the claimant, and 
parties could in all cases avail themselves of its provisions, and have their claims 
surveyed. But the act expressly provided, that those surveys, as well as every 
other survey by whatever authority heretofore executed, (those of legal and com- 
plete titles only excepted,) should be held and considered as private surveys only. 
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This survey was merely an attempt on the part of the Boulignys to locate 
their grants. It is not evidence of location against the defendants, and can have 
no influence on the title of either party. Mackay et al. v. Dillon, 4 Howard, 
421. . 

This case is not unlike that of the United States v. Lawton et al., 5 Howard, 
26. The grant in that case was for six miles square of land at the place called 
Dunn’s Lake upon the river St. Johns. There is no lake on the river St. Johns 
known as Dunn’s Lake; but there is a considerable lake of that name running 
parallel with and on an average about five miles distant ftom it. The Supreme 
Court thought themselves authorized to conclude, from the object for which the 
grant was asked, that it was intended to front upon the river, and to be located 
between the river and the lake. But as the St. Johns, by its meanders, lies 
opposite Dunn's Lake for a distance of thirty miles, the land could be located on 
any portion of that base line which would give the front required. In that case 
as fn this, the difficulty consisted in finding a point at which to commence the 
survey. From the face of the grant this could not be done, and there was nothing 
else to refer to. On the ground of uncertainty in the location, the Supreme 
Court of the United States reversed the decision of the Superior Court of 
Florida, which recognized the validity of the grant. 

Grants made without a specific location like that of Ursin Bouligny were in 
the nature of floating requétes which may be confirmed and located under the 
authority of Congress, provided the location does not interfere with others pre- 
viously made in due form of law. We are satisfied that under the grant to 
Ursin Bouligny the land claimed was not severed from the public domain, and 
that it was subject to the location made for General Lafayette. 

It is therefore ordered, that the judgment in this case be affirmed, with costs. 


o_o 


Same CaseE—On a RE-HEARING. 


HE judgment of the court, on a re-hearing, was pronounced by 
Rost, J. The plaintiffs have asked for a re-hearing upon the following 
points: Ist. That Morgan's survey gave them a location of which they can avail 
themselves, notwithstanding the survey subsequently made and approved by the 
surveyor general. 2d. That there was a sufficient descriptive call in the original 
title of Bouligny. 
Under the act of Congress of the 28th February, 1806, Morgan’s survey was 
a private survey only, unless it was approved by the surveyor general after con- 
firmation. That act provided, that after confirmation the lands should be resur- 
veyed, if judged unecessary, prior to the issuing of patents, under the authority of 
the person exercising the functions of surveyor general, and at the expense of 
the parties. If, after confirmation, in the case no other survey had been deemed 
necessary, and the survey made iu 1804 had been approved by the surveyor 
general, it would probably have been evidence of location from its date. But in 
1843 another survey was deemed necessary. It was made under the authority 
of the surveyor general and approved by him. It seems to us clear, under 
the act of Congress, that the first survey is no longer to be considered as a por- 
tion of the plaintiffs’ title. Land Laws, p. 528, edit. 1828. 
2d. There was not in the primitive title of Bouligny a sufficient descriptive 
call. The call would have been answered by a location on the river at any point 
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= in the neighborhood of the lake, and equally well by locations on either side of 
Brack. 
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the lake. The location of Dominique Bouligny is purely arbitrary, and cannot 
avail the plaintiffs. 
The re-hearing is refused. 





Price and Frost v. H. A. Tucker. 


A demand for the performance of a contract, by a clerk who is a competent witness for the 
plaintiff, in the presence of another competent witness, is a sufficient putting in default 
to entitle the party making the demand to the recovery of damages. 

The time for completing commercial contracts is not limited to banking hours. <A party has 
the whole business day to deliver or to pay. 

Where the parties have stipulated a fixed penalty for the non-performance of a contract, 


the penalty may be recovered. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J 
T. R. Wolfe, for plaintiff. E. A. Bradford, for defendant. The judg- 
ment of the court was pronounced by 

Rost, J. The defendant, through his broker, Mussina, entered into the 
following contract with the plaintiffs: ‘+ I have this day purchased from Messrs. 
Price & Frost, for Hiram A. Tucker, Esq., 1500 barrels full branded mess 
pork, at $10 per barrel, to be delivered in New Orleans, at Bozant's or Holmes’ 
inspection, from the 15th April to the Ist of May next, at the option of the 
seller, giving the purchaser five days notice, within the time named, each party 
to deposit in the Canal Bank, one dollar per barrel, for the faithful performance 
of his coutract, the forfeiture of which annuls the same. 

(Signed,) J. Mussina, Broker. 

New Orleans. March 27th, 1849.” 

“In lieu of the within named deposit, it is agreed to receive as deposit 170 
barrels mess pork, placed in the hands of Schultz, Hadden, & Leach. 

(Signed,) H. A. Tucker.” 

The plaintiffs allege, that Tucker is in default, and has failed to comply with 
his contract ; that he is absent from the State, and that the firm of Millbank 
& Co. were, at the time the contract was entered into, and still are, his agents. 
This action is brought against the latter in their capacity of agents, to recover 
the penalty stipulated. The answer admits the contract and the agency of 
Millbank & Co., and avers, that on the 30th April, 1849, he was ready and 
willing to comply with his agreement, and that the plaintiffs were duly notified 
thereof, but that they failed and refused to carry out said agreement, and to 
deliver 1500 barrels of pork as therein stipulated. He claims the penalty as 
due to him. There was judgment in favor of the plaintiffs for the pork depo- 
sited with Schultz, Hadden & Leach, and the defendants appealed. 

The case turns upon a question of default. The defendant contends, that 
there is no evidence in the record to show that he was put legally in default, 
and that the demand was not made in presence of two witnesses. Patterson, 
the clerk of the plaintiffs, deposes that he made the demand and tendered the 
warehouse orders for the purk to the defendant, in presence of Mussina, who 
also swears to the fact. At a subsequent call of the same witness, Mr. Pres- 
bury was present. At this, or another call, the witness Martin was also present. 
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This evidence establishes the demand in presence of two witnesses. Gode- 
Sroy v. Alderson, 4 L. R. 230. Wilbro v. MecGillicuddy, 3 L. R. 385. 
Hyde v. Grigsby, 11 L. R. 240. Baily v. Stetson, 1st Ann. 332. 

But, besides this, on these demands, Mr. Millbank promised, without objec- 
tion, that the money should be paid within banking hours. He made this pro- 
mise upon the certificate of his own broker, that the bill and orders of the 
plaintiffs were correct. It is said, he could recall it when he was subsequently 
apprized that two of the orders, each for 100 barrels of pork, had been refused 
acceptance. However this may be, the orders were made good during business 
hours of that day, and the plaintiffs’ agent had no pretext to withhold payment. 
It is shown, that after this Mr. Millbank offered one of the plaintiffs his check 
for the amount, but that he refused to take the check, unless he kept the 
orders in his own possession until the check was paid. It was then arranged 
that Mr. Presbury, who happened to be in Millbank’s office at the time, should 
hold both the orders and check, till they could enquire at the bank if the check 
was good. Mr. Frost and Mr. Presbury then went to the City Bank, on 
which the check was drawn, but found the bank closed. Mr. Presbury then 
proposed to hold possession of the cheek and orders, and to give his own check 
to the plaintiffs, which the latter were ready to accept. When Mr. Millbank. 
however, returned to the office and was informed of what had passed, he refused 
his assent to such an arrangement, giving as a reason that the orders were not 
good, and he could not get the pork within the time of the conclusion of the 
contract, at three o’clock. That he, therefore, considered the contract forfeited, 
and would claim the forfeiture in the hands of Schultz, Hadden & Leach. The 
time for completing commercial contracts, is not limited to bank hours; nor is 
there any thing in the form of the contract in this case making an exception to 
the general rule, that a party has the whole business day to deliver or to pay. 
The plaintiffs were anxious to be paid before three o'clock, because they required 
the amount due them to make their bank account good. Their demand of pay- 
ment as made did not change the original contract. 

It is urged, that the judgment should have been for the specific deposit 
originally made in the Canal Bank, and not for the pork, which was simply 
deposited to secure the penalty. The first agreement was, to make in the Canal 
Bank a deposit of $1500, forfeiture of which would annul the contract. To 
this deposit, the parties subsequently agreed to substitute a deposit of 170 bar- 
rels of mess pork. The first deposit no longer had any existence, and the for- 
feiture could only attach to the second. 

The judgment is therefore affirmed, with costs. 
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Wituiam Connery v. W. G. KeEnDALL. 


A party receiving a bill of exchange after maturity is subject to any equities existing, 
between the original parties. 

A bill of exchange when once paid by the acceptors cannot be again re-issued after maturity 
so as to bind the drawer. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 
Penniston and Grymes, for plaintiff. B.D. Howard, for defendant. The 
judgment of the court was pronounced by 


Price 


Tucker. 
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Cues Preston, J. The defendant drew a bill of exchange in favor of J. B. Wal- 

Mommln. lace, on Messrs. Galbraith and Greenfield, which was accepted by them. At 
its maturity they failed to pay the bill. It was protested, and notice thereof 
given to the defendant, the drawer. After its dishonor the bill was transferred 
to the plaintiff by the endorser, who sues the drawer. The plaintiff, of course, 
is liable to any equities between the endorser and the defendant. 

The defendant alleges, that at maturity the bill was partially paid, and as to 
the balance was renewed by a promissory note drawn by the endorser of the 
bill and endorsed by the acceptors, which was paid by the acceptors. 

Greenfield, one of the acceptors, having been released by the defendant, was 
offered by him as a witness, and proved, without objection to his testimony, that 
twenty per cent of the bill having been paid at maturity by Wallace, the City 
Bank, in which it had been discounted, discounted the note of Wallace with 
the endorsement of Galbraith and Greenfield for the balance, and gave up the 
bill. He further stated, that it was agreed between him and Wallace, that his 
firm were to take up this note; that Wallace furnished $1420 of the means to 
take it up, and told witness that if he would take it up at maturity, with this 
aid, he would release all the parties to the bill of exchange; and he proves that 
the note was taken up and paid by him. 

This testimony is correborated by the fact that Wallace did pay 20 per cent 
on the amount of the bill; that a note signed by him and endorsed by Galbraith 
and Greenfield was discounted in the City Bank, and checked for by them in 
payment of the note given for the balance of the original draft, and that this 
note was, in point of fact, paid and taken up by Galbraith and Greenjield ; or 
these facts, having been sworn to by Greenfield, would have been immediately 
disproved by the officers and directors of the bank. He is corroborated also by 
Galbraith, who, having been released by the defendant, states that his firm had 
been shipping produce under the direction of Wallace, and that the latter had 
advanced largely upon it; that their accounts were not liquidated, and that they 
paid Wallace a thousand dolla®s after they failed, that is about the time the 
transactions occurred which are the subject matter of this suit. 

We regret that the testimony in a case involving so large an amount, is not 
more definite and satisfactory; but on the whole, think it preponderates in 
favor of the defendant, and that we are are not authorized to reverse the judg- 
ment of the district court, which is affirmed, with costs. 
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. Tue CommerciaL Bank v. Joun B. Foster. 


The Commercial Bank suspended specie payments in the year 1843, and resumed in 1844. 
A party who had caused notes of the bank to be protested on the suspension of the bank, 
ean recover the interest imposed by the charter as a penalty for suspension only 
during the time of the suspension. 

A statute must be construed with reference to its object; and if this be inconsistent with 
the precise words of the statute, the latter must yield to the controlling influence of the 
will of the Legislature resulting from the whole. 


PPEAL from the Third District Court of New Orleans. Kennedy, J. 
Rawle, for plaintiff. Benjamin and Micou, for defendant. The judgment 
of the court was pronounced by 
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on a reconventional demand made by the defendant, by which the bank was 
decreed to pay the sum of $3100, being the amount of certain protested bank 
notes of said bank held by the defendant, together with ten per cent per annum 
interest from the dates of the protests of said gotes until paid, with costs of 
protest and suit. 3 

The dates of the several protests are in April,"1843, at which time the bank 
had suspended specie payments. The bank resumed specie payments on the 
14th August, 1844; advertisements were made in the papers of the fact, and it 
was known to the defendant at the time it took place. 

The argument of counsel has been directed to the error of the judge of the 
district court in allowing interest at ten per cent on the notes until paid. The 
judge thought himself bound to allow this interest, under the 20th.section of the 
charter of the bank, which provided, that the bank shall not suspend or refuse 
payment in current currency of the United States, of any of its notes; and if 
it should suspend or refuse, the holder of the note shall be entitled to receive 
interest, from the time of the suspension until the note shall be paid, at the rate 
of ten per cent per annum. 

The object of this statute was to maintain the standard value of bank notes, 
which at the time constituted the currency, by imposing a penalty on the bank 
whose notes should be depreciated by a refusal or delay in their payment on 
demand. When a bank which had suspended resumed its payments, and its 
bank notes were paid on demand at its counter, it is obvious, payment of them 
would cease to be demanded and the notes would resume their functions of cir- 
culation as a part of the currency. ‘The object of the statute was then answered, 
and the penalty imposed could only be exacted for the time the bank was in 
default. Inasmuch as the moment the value the notes as circulation was attained 
the bank would have no power to take them up, it seems plain that the bank 
could no longer, in the eye of the law, be considered as being in default. 

We think the construction given to the section Of the charter quoted by the 
learned judge, was too technical, and consequently erroneous. A statute must 
be construed with reference to its object, to the legislation and system of which it 
forms a part, in order to ascertain its true meaning and intent; and if its pur- 
pose and well ascertained object are inconsistent with the precise words of a 
part, the latter must yield to the paramount and controlling influence of the will 
of the Legislature resulting from the whole. 6 Bacon’s Abridgment, rerbo 
Statute, No.5. The People v. The Utica Insurance Company, 15 Johnson, 
380. 

In the present case it does not appear that the bank, after its resumption of 
specie payments in August, 1844, ever had an opportunity of paying any of 
these notes; they were not deposited after the demand of payment, so that 
they could be paid with the interest due, and were probably made use of in 
circulation as money. Only in 1849 was a demand made for payment, which 
was coupled with a demand for the interest at ten per cent unti} paid, and it is 
at the instance of the bank itself that this matter is brought to a decision bya 
suit of jactitation. A stronger instance of the unjust and disastrous operation of 
the construction of the section of the charter given by the district court could 
not be given. 

As we do not think that any of the provisions of the aets of the Legislature rela- 
ting to the liquidation of the banks, affect the right to recover interest between 
the present parties, although the bank which is plaintiff went into liquidation 
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under these acts, yet as it resumed specie payments in August, 1844, it was no 
longer liable to pay interest on notes which it was at all times ready to pay. 
The charge of costs of protest, allowed by the district judge, is inadmissible, 
being in direct conflict with the act of 11th March, 1842. Statutes of 1842 p. 
230. This act provides, that the costs of protest of this kind shall not be 
recovered. The judgment of the district court allowing interest subsequent to 
the 14th August, 1844, and costs of protest, will have to be changed. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be reversed. It is further ordered, that the defendant, John B. Foster, 
recover from the plaintiff, the Commercial Bank of New Orleans, the sum of 
$3100, with interest at the rate of ten per cent per annum on $500, part of 
said sum, from the 15th of April, 1843, to the 14th of August, 1844; and on 
the balance, $2600, from the 17th of April, 1843, to the 14th of August, 1844, 
at the same rate, with costs of the court below; the costs of this appeal to be 
paid by the defendant and appellee. 
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Tue Strate v. THE JupGe or tHe Seconp District Court. 


Where an administrator has heen dismissed, under the act of 13th March, 1837, he cannot 
take a suspensive appeal from the order of dismissal, although he may from such part of 
the judgment as condemns him in pecuniary damages. C. P. 1059. 

Where a general rule of practice has been established by the Code of Practice, it applies 
to cases which may arise under statutes enacted subsequent to that code, unless the statute 


repeals the rule prescribed. 

Where an appeal has been granted, in determining whether it be suspensive or not it is 
the duty of the court so toconstrue it (if susceptible of such a construction,) as not to involve 
an attempt by the judge in granting it to violate the law. 


N an application of Miffs Judson, for a mandamus, in the succession of 
() Felix Connolly. Halsey, for relator. The judgment of the court was 
pronounced by 

Suen, J. Mills Judson was administrator of this succession. Upon a 
rule taken by creditors, under the act of March 13th, 1837, he was condemned 
to pay interest on monies not deposited in bank, and was dismissed from office. 
Soon after, to wit, on the 6th May, 1850, an order was entered in the following 
words : 

««On motion of Hoffman §& Halsey, of counsel for Mills Judson, administra- 
tor of said succession, on saggesting to the court that he is advised and believes 
that there is error in the judgment rendered herein, on the rule taken by John 
M. Bach and John Mitchell, as creditors of said succession, on the 20th day of 
April last, dismissing said Judson from the office of administrator, and condemn- 
ing him to pay interest at the rate and for the time in said judgment specified, 
and that said Judson is desirous of appealing from said judgment, and of staying 
the execution thereof. 

‘It is ordered, that an appeal be allowed accordingly. returnable in the Supreme 
Court on the 4th Monday of July next, on said Judson filing his bond with 

» as security in the sum of five thousand dollars, condi- 
tioned as the law directs.” 

On the 8th May. 1850, Judson filed an appeal bond, in the usual form, with 
a surety in the sum designated by the order. Subsequently, Judson presented 
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8 petition to the district judge, praying for the sale of the property of the 
succession, in orcer to pay debts, which he refused. Judson now asks a 
mandamus. 

The article 1059 of the Code of Practice declares, that when an appeal is 
made from a judgment appointing or removing a tutor or curator of a minor, 
interdicted, or absent person, or of a vacant succession or absent heirs, or other 
administrators of a succession, such appeal shall not suspend the execution of 
the judgment, but it shall have effect provisionally, until the appeal be decided. 
See also the French text, ‘‘ ou ordonnant la destitution ou le déplacement d’un 
de ces administrateurs.” It is not pretended by the applicant’s counsel, that 
there has been an express or implied repeal of this law. 

The removal of an administrator, when based on misconduct, might well 
justify the jealousy of the law, and an apprehension that the estate would 
be unsafe in his hands during the delay of an appeal. But it is said, that the 
statute under which Judson was removed, was subsequent to the Code of Prac- 
tice, and that his case should not be considered as comprehended by it. The 
terms of the article are unqualified, and we can see no reason why a removal 
for the particular breach of duty in question should not be covered by it, because 
the duty was imposed by a subsequent enactment. Judson, though clearly enti- 
tled to a suspensive appeal from the money part of the decree, was not, under 
the article, entitled to such an appeal from the order of removal. But, it is 
said, the court granted a suspensive appeal as to both, and that the whole judg- 
ment thus became temporarily inoperative. Is this the fact? The suggestion 
of counsel states a desire ‘‘ of appealing from said judgment, and of staying the 
execution thereof ;” but the order is that an appeal be allowed, without stating 
in express terms that it shall suspend the execution of the entire judgment. 
It is our duty, therefore, under the circumstances, so to construe it (if suscep- 
tible of such a construction, which we think it is,) as not to involve an attempt 
by the judge to violate the law. In deciding the application upon this ground, 
we are not to be understood as recognizing the pesition that a suspensive order 
of appeal, illegally granted, would be binding upon the district judge, especially 
in a case of this sort, where an administrator who has disobeyed the command 
of the law with regard to the funds in his hands, desires the court to grant 
an order, the effect of which would be to put new monies into his hands. See 
also Byrne v. Riddell, 4th Ann. 3. 

Mandamus refused. 





Dyke and Hurusurt v. Avucustus W. WALKER. 


Where a party has made a seizure of the property of another, who was protested in con- 
sequence of his property being thus tied up, the party making the seizure is responsible 
for damages, and in assessing the damages, the iujary arising from the loss of credit, &c., 
in consequence of the protest, are not “too remote” to be considered. 

Lawyers’ fees incurred in recovering property which had been improperly seized in a suit 
against another person, may be recovered back in a suit for damages for the illegal 
seizure. 


PPEAL from the Second District Court, of New Orleans, Canon, J. 
A. N. Ogden, for plaintiff, contended: This action is founded on article 
2294 of the Civil Code, which declares: ‘* Every act whatever of man, that causes 
damage to avother, obliges him by whose fault it happened to repair it.” The 
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damages allowed by the jury are extremely moderate, and not by any means 
commensurate with the exteut of the injury inflicted by the wanton and reckless 
conduct of defendant, in seizing their property without any other reason than a 
mere suspicion that this particular flatboat of hay, among the hundreds afloat in 
the river Mississippi, might be the one on which his agent had informed him, by 
letter, he had made a small advance. The testimony of G. W. Cohen and of 
Thomas Gaff, fully support the verdict of the jury. 


Elmore and King, for the defendant, contended: This is an appeal from a 
jadgment on a verdict for damages against the defendant, for having seized in 
another suit, as is alleged by the plaintiffs, their property ** without any sufficient 
or justifiable cause.” The evidence shows that Walker had received intelligence 
that Wasson had purchased for him, at Memphis, a flatboat of hay. That about 
the time the boat should have arrived at New Orleans, a flatboat of hay did 
arrive at Lafayette from Memphis. That this was the only vessel of the descrip- 
tion which Wasson informed Walker he had purchased, which arrived about 
that time from Memphis. Tht upon the arrival of said flatboat, the receiving 
clerk of the defendant, James Wallace, went on board and enquired who were 
the owners of the boat. He was told by those on board “to find out.” He 
called several times, and the persons on board refused to give him any satisfactory 
information. He told them Mr. Walker thought the vesse! belonged to him, and 
there might be some trouble about it. But still they would not call on Mr. 
Walker as requested, or make uny explanations. Wallace believed the vessel 
was the one Wasson had purchased for Mr. Walker, and so informed Mr. 
Walker. The vessel which Wasson had given the intelligence of having pur- 
chased never arrived. It was upon the information of Wallace that Mr. 
Walker seized the boat. Under this state of facts, Mr. Wulker commenced 
suit in the parish of Jefferson against Owen Legg and Mirk, the apparent 
owners of the boat and cargo. 

On the 15th of March, 1847, the boat and cargo was seized. It is proved that 
at the time of the seizure the hay was worth about $20 perton. After that 
suit was brought, the present plaintiffs intervened, and claimed the boat and 
cargo. By consent of the intervenors, the boatand hay were sold on the 9th of 
April, 1847, before they had been under seizure a month, and the hay brought, 
at the sale, fifty per cent more than it was worth at the time of the seizure. The 
intervenors gained the suit and received the proceeds of the said sale. Not con- 
tent with having received fifty per cent more than they had actually contracted to 
sell their hay for, they brought the present suit for damages. 

The jury, by a process of reasoning known only to juries, construed a posi- 
tive gain of fifty per cent into a damage to the plaintiffs of six hundred and six- 
teen dollars and some cents, for which sum they gave their verdict. 

It was contended in behalf of the plaintiffs before the jury, and is so alleged 
in the petition, that in consequence of the seizure, the plaintiffs were protested 
for $2700, and thereby their credit was destroyed, and they greatly damaged. 
We deny, in the first place, that the evidence sustained the allegation. The boat 
and hay when sold by the sheriff, brought but eleven hundred and fifty-six dol- 
lars and fourteen cents. The hay sold then for fifty per cent more than the 
plaintiffs had agreed to sell it for at the time of the seizure. How the plaintiffs 
could have paid $2700 with their boat and hay, even if the seizure had never 
been made, is a mystery to us. 

It is true there were thirty tons of the hay sold to Burgess at twenty dollars 
per ton, for which he very improperly and illegally refused to pay. But the hay 
sold by the sheriff brought more than the whole cargo would at twenty dollars 
per ton. 

A witness, who styles himself a merchant, miller and distiller, tells us that 
one of.the plaintiffs, Hurlburt, drew a bill, which some bank refused to discount 
because Dyke and Hurlburt had been protested in New Orleans; but he says 
nothing about the effect of the protest upon the credit of the firm of Dyke and 
Hurlburt. He further tells us the only resources of that firm were their credit, 
and their only business ‘‘the adventure” on the river, which consisted so far as 
we know, of one flutboat of hay. Another witness speaks of one of the plain- 
tiffs being sued for a small debt, and that his property was sold to pay the judg- 
ment. Their own witnesses show that their loss of credit was owing to their 
want of means, and not to the seizure made by the defendant. It is difficult to 
imagine how the parties could have been injured in a pecuniary sense by the 
seizure, when they gained fifty per cent profit by it. 
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Secondly. We deny that the plaintiffs can recover any thing on account of 
damages so remote and uncertain. The authorities upon this point are too 
numerous and conclusive to require further argument. Civil Code, 1928, secs. 
1 and 2, 2294 and 2304. Pothier on Obl. p. 1, chap. 2, art. 3. Sedgwick on 
Damages, p. 64, et seg. Delery v. Mornet,11 M. R. 10. Gaulden v. Me- 
Phaul, 4th Ann. 80. 

The sume rule, as to proximate and remote damages, holds in cases of quasi- 
contracts and quasi-offences. Hopkins v. Van Winckle, 2d Ann. 143; also 4th 
Ann. 80. Lahaye, Code Napoleon, 1151. Notes from Bigot, Préamenu and Del- 
vincourt. 

The evidence shows the defendant had probable cause for the seizure of the 
boat and her cargo. That he was not actuated by malice. That the seizure 
resulted in a benefit of fifty per cent to the plaintiffs. Under these circum- 
stances, we cannot conceive how it is possible for them to recover damages of the 
defendant. There was an attempt made to prove damages on account of the 
fees paid to lawyers by the plaintiffs in their intervention suit. The proof was 
objected to; but even if admitted is not sufficient to establish any claim for dam- 
ages on this account. 


The judgment of the court was pronounced by 

Preston, J. In the spring of 1847, in a suit against Legg and Mirk, the 
defendant caused to be seized a flatboat load of hay belonging to the plaintiffs, 
alleging that it belonged to him. The plaintiffs were in possession of the pro- 
perty seized, and intervened in the suit to claim it. After trial it was decreed to 
belong to them; and having been seld by the sheriff, by consent of parties, during 
the pendency of the suit, in June, the proceeds were delivered to them by the 
sheriff. 

The defendant caused the property to be seized on the supposition that it was 

a flatboat of hay, the purchase of which he had ordered at Memphis by one 
Wasson. He by no means shows that he made proper investigations to ascer- 
tain that the property was his before he seized it. It turned out on trial to be 
the property of the plaintiffs, with whom the defendant and his agents had no 
relations, and indeed he shows scarcely any pretext for seizing the property. 

The plaintiffs had raised the means of purchasing the hay at Aurora, in Indi- 
ana, by having discounted a bill on New Orleans. Their only means of payment 
was the proceeds of the cargo of hay, or the credit it gave them. The property 
being in litigation, they could not use these means of meeting their bill. It w 
prot_sted, and their credit and business broken up. The property of one of 
them was sold under execution for a small debt. They incurred expenses in 
New Orleans on account of the seizure of their property. 

These consequences were not too remote to be considered by a jury in assess- 
ing their damages, for which this suit is brought. The damages were assessed, 
by the verdict of a jury, at six hundred and sixteen dollars and forty-six cents, 
and we are unable to say that the damages are excessive. 

It is true, that the hay rose in value during the pendency of the suit. This 
no doubt was considered by the jury, but it was connected with the fact, that 
the plaintiffs had sold the whole cargo at the market price; had delivered a part, 
and that the purchaser refused to pay for that part in consequence of the non- 
delivery of the whole, and probably claimed the rise in the market price of hay 
as belonging to him, on the whole cargo. 

The testimony of Wallace, offered by the defendant and rejected by the court, 
was evidently hearsay testimony, and was properly rejected, and ought not to 
have altered the verdict if it had been admitted. 

The testimony of Leeds and Weaver given in the suit between Walker and 
Legg and Mirk, offered by the plaintiffs and received by the court, is not before 
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us, and we cannot say that it prejudiced the defendant’s case, or indeed decide 
any thing in relation to it. 

The allegation in the plaintiffs’ petition, that they had been subjected to law- 
yers’ fees, in consequence of the seizure of their property by the defendant, 
authorized the court to receive the testimony of Mr. Bradford, which was 
objected to by the defendant. 

We are of opinion, that the judgment of the district court should be affirmed, 
with costs in both courts. 





Same CasE—On a RE-HEARING. 


HE judgment of the court, on a re-hearivg, was pronounced by 
Preston, J. The counsel of the defendant has presented a strong argu- 
ment in support of his petition for are-hearing. He quotes the rules of law as 
to damages resulting from the active or passive breaches of contract as those 
applicable to the case. In that case, the parties consider, in making the con- 
tract. the damages that may result from its breach. 

The damages in this case do not arise eg contractu. On the contrary, the 
defendant caused the cargo of hay belonging to the plaintiffs to be seized as his 
property, without any person identifying the boat as his, and without knowing 
certainly that his agent had bought a cargo for him at all. He kept it from the 
plaintiffs for several months. He did not give it up until a trial was had. The 
jury no doubt concluded, as has been strenuously maintained in this court, that 
there was no pretext for seizing or retaining it in the sheriff’s custody; and if 
so, his acts amount to a quasi-offence. The rules of law as to damages growing 
out of quasi-offences are applicable to this case, and not those as to damages 
growing out of breaches of contracts. But even in this case, a jury should 
require certain evidence as the basis of their verdict. 

We certainly consider the damages assessed by the jury as high, and would 
not have assessed them so high on the written testimony, especially because 
there is not that specific proof of the amount, which should have been furnished. 
But the court find themselves precisely in the situation of the late Supreme 
Court, in the case of Looney v. High, in which the court said: * In a case like 
the present, it is extremely difficult to assess the sufferer’s damages with any 
degree of correctness or precision, and those given by the jury appear to us very 
high ; but we have felt great reluctance to expose the parties to the trouble and 
expense of further litigation by remanding the case for a new trial. In acting 
on it we have found ourselves without any certain criterion, and, therefore, have 
been compelled to coincide with the jury.” 13 L. R. 271. 

In the case of Henry v. Dufilho, the court intimated that if a party bring an 
ordinary suit without color of title, it might afford cause for damages. Surely, 
therefore, if he seize property as his own, without making proper investigations 
by which he would have ascertained the contrary, he is liable for damages; and 
these may be increased if he persists in continuing the suit and seizure beyond 
the time necessary to ascertain certainly that he was wrong in seizing it. 

Re-hearing refused. 
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Hotmes and Swanwick v. STEAMER BExxe Arr and Owners. 


The surety on an appeal bond is liable for whatever jadgment may be rendered against the 
principal, although the judgment of the court of the first instance may be reversed in part 
in the Supreme Court; and such surety may be proceeded against by motion under the 
act of 20th of March, 1839, amending the Code of Practice. 


The plaintiffin proceeding against a surety on an appeal bond, is not obliged to have the 
execution against the principal made returnable at the longest period prescribed by law, 
It may be returnable in the shortest legal delay. 

Su.eties on an appeal bond are entitled to the benefit of a division, when they have specially 
asked for it in their answer, unless the plea be met by proof of the insolvency of the co- 
sureties. 


PPEAL -from the Fifth District Court of New Orleans, Buchanan, J. 
Rozier, for plaintiffs. Frost and Upton, for defendants. The judgment of 
the court was pronounced by 

Sxiipett, J. When this cause was previously before us, we reverse the 
judgment of the district court, dissolved the attachment, and gave judgment 
against the owners personally. The main question now presented is the lia- 
bility of the sureties in the appeal bond. They contend, that they are not 
liable, because the judgment from which the appeal was taken was not 
affirmed. The condition of the appeal bond follows the terms of the 579th 
article of the Code of Practice. ‘ Now, the condition of the above obligation 
is such, that the above bound Barclay, and others, shall prosecute their appeal, 
and shall satisfy whatever judgment may be rendered against them, or that 
the same shall be satisfied by the proceeds of the sale of their estate, real or 
personal, if they be cast in the appeal; otherwise, that the said sureties shall 
be liable in their place.”” The question is the same as was presented in Diamond 
v. Petit, and which then received a careful consideration. Our opinion upon 
the point remains unchanged. See 3d Ann. 39. 

It is said, however, that, even if the sureties are liable, the plaintiffs are not 
entitled to proceed against them, by notice under the act of 1839. The objec- 
tion is based upon the strict letter of the statute. It is entitled an act to amend 
the Code of Practice. Three sections are framed for the purpose of expediting 
the remedy of the successful litigant against judicial sureties. Sec. 2, 3, 20. 
The 20th section provides, that in all cases of appeal to the Supreme Court, or 
other tribunals in this State, if the judgment appealed from be affirmed, the 
plaintiff may, on the return of the execution, that no property has been found, 
obtain a decree against the surety on the appeal bond, for the amount of the 
judgment on motion, after the days notice, which notice shall be tried summarily, 
and without the intervention of a jury,” &c. This section is amendatury of 
the 596th article of the Code of Practice, and should be construed in connexion 
with it. That article declares, that, ‘if on the execution of the judgment of 
the appellate court, there is not sufficient property of the appellant to satisfy judg- 
ment,” &c. The object of the statute being to expedite the remedy against sure- 
ties, it would be unreasonable to infer, that there was an intention to discriminate 
between the case of an affirmance of the judgment of the Jower court and a 
new judgment by the appellate court; the surety being liable in both cases. 
This would be adhering to the mere letter of the law, without regarding its 
substance. The fair meaning of the law-giver is, to quicken the appellee's relief 
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nos against the surety, by taking away the means of delay, which, under the article 
nae 596, as construed by the Supreme Court, the surety enjoyed. It had been 
Bevre Aik. held in Chularon v. McFarlane, 9 LR. 230, that the surety is not bound to 


pay until all this property, both real and personal, is first exhausted ; while the 
act of 1839, said the court, in Saulet v. T'repagnier, makes the surety liable 
on the return of the execution, that no property has been found, without allow- 
ing him to show that his principal has property in another parish, &c. 7 R.R. 
328. 

The writ of fi. fa,, which was returned ‘‘no property found,” was dated 
April 14, 1849, and was returnable on the 3d Monday of the ensuing May, viz. : 
2let. This was an interval of more than thirty days. It was a legal interval 
under the statute, and although it might have been legally made returnable in 
seventy days, the plaintiff in execution, was under no obligation to adopt the 
extreme terms. See Statute April 7, 1826, sec. 16. 

In the answer of the defendants to the rule, they plead the exception of 
division under article 3018 of the Civil Code. The doctrine on this subject was 
considered in McCausland v. Lyons, 4th Ann. 273. The plea has not been met 
by any evidence of insolvency. The sureties are therefore entitled to the 
division. 

It is therefore decreed, that the judgment be so amended, as to make the said 
Walton, Sanford, Hartwell, Kidder, and Carman, liable each only for his virile 
share, to wit, one-fifth instead of the liability in solido, adjudged by the court 
below ; that the costs, however, of the rule upon the said sureties, be paid by 
them in solido, and that the costs of this appeal be paid by the plaintiffs. 


Same CasE—On a RE-HEARING. 


HE judgment of the court, on a re-hearing, was pronounced by 

Eustis, C. J. Having entertained some doubts as to the correctness of the 
decision in this case, on examining the petition of counsel for a re-hearing, we 
granted it, and the case has been elaborately argued on both sides. A careful 
consideration of the authorities and arguments submitted, has justified us in our 
original conclusions, and we are satisfied of the correctness of the judgment 
rendered. 

The judgment, therefore, of this court remains undisturbed. 





James HusBeEtt et al. v. Mary Hussetu. 


The code expressly provides that the expenses of a minor shall never exceed his revenues, 
without the aathority of the court upon the advice of a family meeting. 


PPEAL from the Second District Court of New Orleans. Lea, J. H.H. 
Strawbridge, for plaintiff. C. W. Hornor, for defendant. The judgment 

of the court was pronounced by 
Preston, J. The plaintiffs sue their mother and tutrix by nature, duly 
qualified, for an account of their paternal inberitance. Their father, Julius 
Hubbell, died the 19th of July, 1837, leaving the defendant, his widow, and 
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five children. It appears by the account she renders, that he left personal Husset 


property and money belonging to the community existing between them to the Huseaxe. 
amount of $4600. < 

At the death of her husband she prudently investéd it in a house for the com- 
mon dwelling of herself and children, which she still owns; and the plaintiffs 
pray a legal mortgage upon the property. 

The defendant insists, that she has expended more for the support and educa- 
tion of the plaintiffs than their share in the succession of their father, being one 
tenth part to each, and renders this probable by testimony, though the plaintiff 
James shows that he contributed to support the family by his industry, and Mrs. 
Vinett no doubt did her share of the work of a family in very moderate circum- 
stances. Be this as it may, our code expressly provides, that the expenses of a 
minor shall never exceed his revenues, without the authority of the court upon the 
advice of a family meeting ; which was not obtained in this case. Barbarin v. 
Barbarin, 3d Ann. 264. The judge no doubt would have ordered the sale of the 
furniture left by the father, if the defendant had asked it; but we have no doubt 
it is for her advantage to retain it, on payment tg the plaintiffs, each, of twenty 
dollars: the tenth of her own appraisement of its value. 

The law charges and costs of rendering the account by the defendant were 
properly remitted. Interest at five per cent should commence to run on the 
amount of the judgment from the 17th January, 1850. 

The judge gives satisfactory reasons for having refused a new trial as well as 
a continuance of the case, on account of the absence of the counsel originally 
employed by the defendant in the suit. She has been fully defended both in the 
district court and in this court. 

The judgment of the district court is affirmed, with costs. 








SamveEt G. Frierson v. Patrick Irwin. 


The court will discountenance tbe practice of bringing slaves to this State for the purpose of 
defeating the rights of property existing in them uader the laws of the State from which 
they are removed. 

Where a title to slaves hag been acquired by prescription in another State, that title will 
not be disturbed by the subsequent removal of the slaves to this State, and the prescrip- 
tion will be determined by the laws of the State from whence they were removed. 

He who pleads minority must establish the fact affirmatively. 






PPEAL from the Second District Court of New Orleans. Lea, J. Elmore 


and King, for plaintiff, contended: This is an appeal by the defendant 
from a judgment against him for a slave named Sam, and for the value of the 
services of the slave from the time of judicial demand. 

The following authorities show that such an action can be maintained. C. P. 
148,151. Also art.7. 12 L.R.415. 16 L.R, 414. 8 N.S. 621. 6N. 
S. 674. C. C. 495, 3416. Roumage v Blatrier,11 R. R. 107. Reynolds v. 
Swain, 13 L. R. 198. Campbell v. Armstrong, 1 N.S. 574. 

The evidence in the case is briefly this. In the year 1841, the plaintiff gave 
the Hon. A. P. Bagby $600 tor the slave Sam, then described as being about 
sixteen years old. 4 L.R.119. 1 Starkie on Evidence, 326. Sam was born 
the property of Bagby. The precise time at which he purchased Daphne the 
mother of Sam, is not shown; but Hamilton, one of the defendant's witnesses, 
says, Daphne passed into the possession of Bagby after the death of Mrs. 
ancey, and that she died in the year 1821. From that time Daphne always 
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remained in the possession of Bagby until he sold her, and afterwards in the 
ion of his vendee. 

After the plaintiff had possessed Sam for several years under his purchase 
from Bagby, in August, 1843, he was stolen by one P. H. Delane, who sent 
him to New Orleans in charge of an agent, and had him sold at auction by 
Beard & Richardson, to the defendant, for the sum of $295. The plaintiff 
having learned that his slave was in New Orleans, came here and instituted the 
present suit for his recovery. 

Under the foregoing evidence, the judgment of the lower court was in his 
favor. The defendant sets up his title as derived from Delane, and contends 
that Delane was the owner of the slave. To support this defence he introduced 
a mass of evidence, which was all received, subject to all legal exceptions. 

The basis of the defendant’s title is a pretended marriage contract between 
Mrs. Delane, the mother of P. H. Delane, and Mr. Yancey, said to have been 
made in South Carolina in the year 1816. The proof of this contract rests 
solely upon a copy certified by a deputy secretary of State for the State of South 
Carolina. When asked if the said marriage contract was legally recorded, he 
answered, he could not tell, as the date of its recordation did not appear on his 
books. 

To give any effect to the certified eopy of the marriage contract, it is neces- 
sary for the defendant to show affirmatively, that the original was legally recorded. 
The testimony of the officer attésting the certificate, destroys the certificate; for 
he himself says, he cannot say the original was legally recorded. If the original 
was not legally recorded, a certified copy is not evidence. Certified copies ure 
only evidence when given of legal records by the proper officer. 1 Greenleaf 
on Evidence, sec. 485. Organ Tantum v. Benj. Young, 1 Porter’s Ala. Rep. 
298. Mitchell v. Mitchell, 3 Stewart & Porter’s Ala. Rep. 81. 

But there is a second objection to the admissibility of the certified eopy of the 
marriage contract. It’is not shown that the secretary of State’s office is the 
proper repository of records of this description. Unless that be shown affirma- 
tively, his certificate cannot make a copy evidence. 1 Greenleaf on Evidence, 
sec. 485. 1 Porter’s Ala. Rep. 258. 3S.and P. Ala. Rep. 81. To keep records 
of this description, or to certify copies of them, form no part of the duties of 
a secretary of State, as that officer is recognized by the law of nations. His 
attestations and functions are confined to public matters of State, and can give no 
authenticity when applied to the private transactions of Mdividuals. 

The certificate is not given by the secretary of state, but by a deputy. It is 
not shown that the secretary of State has a right to act by deputy. 4th. It is proved 
that the secretary of state was absent, and yet his name is signed by the gover- 
nor to a certificate of the capacity of the deputy. It is not shown that the 
a had any authority thus to sign the name of the secretary of State. 

or these reasons, the certified copy of the marriage contract should be rejected 
as evidence. But if this deed was properly recorded in South Carolina, there 
is no evidence that it ever was recorded in Alabama, or that Bagby had any 
notice of it whutever. He therefore should be regarded as an innocent pur- 
chaser. 

If these considerations be not sufficient to reject altogether the certified copy 
of the marriage contract, we will proceed to show, that even with its assistance 
the defendant cannot make out his case. We will show, that by the law of Ala- 
bama, Bagby’s title was good by prescription. 

Slaves in Alabama are regarded as personal property. and are conveyed like 
any other personal property. They may be conveyed by delivery merely, without 
any instrument of writing. Foster v. Goree, 5 Ala. Rep. 424. Todd v. Hardie, 
5 Ala. R. 698. Salle v. Light’s Executor. 4 Ala. Rep.700. Also 5 Ala. Rep. 199. 
1 Stewart & Porter’s Ala. Rep. 59. 2 Porter, Ala. Rep. 449. 9 Porter, 649. 

The common law prevails in Alabama. Under that system the only actions 
which can possibly be brought against a party for the recovery of personal 
property, are trespass, trover and detinue. These actions are, by the statute of 
Alabama, all barred by six years. Clay’s Dig. 326, § 78. 

The evidence shows that Daphne, the mother of Sam, passed to Bagby after 
the death of Mrs. Yancey in 1821. This must have been about twenty years 
before the sale of Sam to the present plaintiff, and about twenty-two years 
before the time that Delane stéle Sam and run him off to New Orleans. In 
order to avail ourselves of prescription, it is urged upon the other side, that we 
show ‘‘Bagby was a bond fide purchaser, or that his vendee held under a good 
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title.” We contend we have done so. We have shown over twenty-five years Frrenson 


possession in Bagby aud his vendee. In the State of Alabama, possessiva of 
slaves and of all other personal property is evidence of ownership. Possession, 
then, is the evidence of title, and is just as good as a notarialuct or deed under seal. 
If it be alleged that Bagby did not possess as owner, but in some other capacity, 
it is for the opposite side to show how he did possess; otherwise possession alone 
is sufficient evidence of ownership. It is not true, as a principle of law, in Ala- 
bama, that to enable a party to plead prescription, he must show a just title. 
Clay’s Dig. 255. 

But it is said, prescription does not run against minors, and that Delane was 

aminor. At the time he stole the slave in controversy he had been a major six 

ears. é 

a It is urged in argument, that he had brought suits against Bagby, for some of 
the property he claimed to have inherited from his mother. There is no legal evi- 
dence of any suit whatever, and no evidence at all of any suit having ever 
been brought for Sam, who had been in the possession of the plaintiff since 
1841. * We are not informed what were the nature of the suits brought against 
Bagby. but they certainly were not suits brought against him for property 
which he hud long since alienated. Whatever the suits were, they were all 
decided against Delane. If the plea of prescription cannot avail the plaintiff 
against the pretensions of the defendant, founded upon Delane’s title, we have 
still another objection which we think fatal. 

By the marriage contract between Mrs. Delane and Yancey, it was stipulated 
that the property of Mrs. Delane should be for the joint use and benefit of 
both the parties during their lives, and for the use and benefit of the survivor 
during his or her life; and upon the death of the survivor, the property was to 
be divided equally amongst all the children of Mrs Delane, as well those by her 
former marriage as the issue of the contemplated one. It was further stipu- 
lated, that neither should have the liberty of selling the property without the con- 
sent of the other. In consequence of their having reserved the right to sell the 
property, no immediate rights were vested in the children. It was, under the 
law of Louisiana, a mere donation de eo quod superrerit, and was void both as to 
donor, douee and instituted heir. C.C. 1507. The legal consequence was, that 
the marriage contract was a nullity, and Mrs. Delane remained the absolute 
owner of the property at the time of her murriage; upon the happening of 
which event, by the common law which prevails in South Carolina, the husband 
became the absolute owner. He consequently had the right to dispose of it by 
a good title. The same results follow from the common law and the statutes of 
Alabama. Estates in remainder are good at common law. But to constitute a 
valid remainder, the requisites of the Louisiana law in regard to usufructuaries 
and legal owners are to be observed. The legal title must be somewhere. 2 
Blackstone’s Com. chap. 11, p. 164 et seq., old paging. 

The reservation made in the marriage contract, of the right to sell the property, 
was inconsistent with the three requisites of a valid remainder, as laid down by 
Blackstone. If after marriage they possessed the right to sell, they possessed 
the right to give a good title. Ifthey could do these things, they were absolute 
owners, and so were made by the very terms of the marriage contract. By it 
the whole property was conveyed to them, and there could not possibly exist a 
remainder. But even if they did not chose to sell, they might have done so; 
and an estate at will is not sufficient to support a remainder. By the terms of 
the marriage contract, no estate vested eo instanti in the children ; it therefore 
did not create a valid remainder. The limitation made by Mrs. Delane, that the 
property after the death of the survivor was to go to the heirs of her body, 
created what at common law is styled a fee tail. She and her husband pos- 
sessed an estate in fee tail; so did he after her death. 2 Black. Com., b. 2, c. 
7,p-110. Now, in such cases, the statute of Alabama abolishing the entailing of 
estates, declares that the person so holding the estate shall be declared the abso- 
lute owner. Clay’s Dig. 157, § 37. An exception is made in the statute with 
regard to lands, but none as to slaves. If the estate created by the marriage 
contract was absolute in Mrs. Yancey, it became Yancey’s by virtue of the 
marriage. The attempt of Mrs. Yancey to tie up her property, and at the 
same time to have it untied, operated its own defeat; as often happens when 
persons grasp at too much: they lose all. e 

But independent of the statute of Alabama, slaves, which are personal property 
there, cannot be entailed. 2 Black. Com., c. 7, p. 113, old paging. 


o 
Irwin. 
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lt evidently was intended by the marriage contract, to vest a remainder in the 
children. If the conveyance be valid in form, to give it effect against third per- 
sons in Alabama, it must have been recorded. This is clearly shown by the 
following extract from the statutes of that State: “And in like manner, where 
any loan of goods and chattles shall be pretended to have been made to any per- 
son with whom, or those claiming under him, ion shall have natin 1h jl 
the space of three years, without demand made and pursued by due course of 
law on the part of the pretended lender ; or where any reservation or Jimitation 
shall be pretended to have been made of a use or property, by way of condition, 
reversion, remainder, or otherwise, in goods and chattels, the possession whereof 
shall have remained in another, as aforesaid, the same shall be taken as to the 
creditors and purchasers, of the persons aforesaid so remaining in possession, to 
be fraudulent within this act; and that the absolute property is with the posses- 
sion, unless such loan, reservation or limitation of use or property, were 
declared by will or by deed, in writing, proved and recorded, as aforesaid.” 
Clay’s Dig. 255. 

here is no evidence that the marriage contract, which created these remain- 
ders to the children, was ever recorded in Alabama. Clay's Dig. 255, § 2, 4, 5. 
On the other hand the evidence shows that Yancey, from whom Bagby pur- 
chased Daphne, the mother of the slave in controversy, was in possession of 
her at the of the purchase. Bagby’s title as purchaser was protected by 
the above statute. 

If it be denied that he was a purchaser, we have shown that he was, by the 

umption arising from the mere fact of possession. How otherwise could 

e have obtained Daphne from money ? He must have acquired her either by 

gift or purchase. Noone is presumed to give. It therefore follows, that Yancey 
sold the slave to Bagby, and did not pass her to him by way of donation. 

We have thus endeavored to show, that the defendant cannot defeat our claim 
by means of the pretended marriage contract. If in this we have been unsuc- 
cessful, let us examine that contract, and ascertain the rights of Delane, as 
determined by it. After the death of the survivor, the property was to be 
divided equally between the children. Hamilton testifies there were three chil- 
dren, Delane and his two sisters. Whether the sisters were born of the first or 
second marriage does not appear. -If they were born of the second marriage, 
they were the heirs of Yancey, their father. and were bound to warrant his 
acts. Bagby and his vendors would have recourse upon them as warrantors, 
in case of eviction from the property. Under such circumstances they cOuld 
not recover. As the defendant has set up Delane’s title, it was his duty to have 
shown affirmatively everything necessary to establish that title. He therefore 
should have shown that the sisters not only had the right to sue for and recover 
the property, but also that they had in some legal manner transferred their rights 
to Delane. Neither of which requisites have been complied with. 

Delane’s interest in the property was but one undivided third. He could not 
convey a greater interest than he himself possessed. Consequently, the defen- 
dant, if given the full benefit of the marriage contract, as contended for by him, 
has a title for only one third undivided interest in the slave. This is the utmost 
he can be allowed, and the plaintiff must recover the other two thirds. * 

The defendant claims, in his answer, the return of the price given by him for 
the slave, in case he be evicted. 

C. €. art. 3473, under which the pretension was set up. does not apply to 
immovables. Although slaves are personal property in Alabama, they are 
regarded as real property here, and the rights of the defendant under his pur- 
chase must be tested by our law. Consequently, he is not entitled to recover 
from the plaintiff the price given by him. C. C. 2427, 2134, 2135. Besides, 
the circumstances attending the sale were such as should have put the defen- 
dant on his guard. He did not give one half of the value of the slave. He is 
not therefore a bond fide purchaser. 

M. Grivot and C. Roselius, for defendant, contended: This is a petitory 
action, brought by plaintiff, to recover from defendant a slave named Sam, whom 
he alleges he purchased from A. P. Bagby, in April, 1841, and was run off 
from him about two and a half years after. Defendant denies title in plaintiff 
or Bagby, his vendor; alleges title in one Patrick H. Delane, from whom he 

hased on the 3d November, 1843, by act before G. R. Stringer, notary. 
That Delane inherited Sam from his mother, Ann W. Delane. He calls De- 
lane, and Beard and Richardson in warranty. The plaintiff must take out his, 
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title, or the defendant is discharged. What title does plaintiff show in himself, 
or his vendor, A. P. Bagby? He produces a receipt for $600, for the price 
of a slave named Sam, and shows by the testimony of G. B. Frierson, W. W. 
Frierson, and others, possession for a namber of years. He has not, by any 
evidence whatever, attempted to show how, and in what manner, and from 
whom Bagby became possessed of Sam or his mother Daphne. The defen- 
dant, on thé other hand, proves that in 1816, Mrs. Ann Wood Delane, the mo- 
ther of his vendor, P. H. Delane, was the owner of Daphne, the mother of 
Sam, recognized in a deed or contract of marriage entered into between her 
and one John Yancey, in Richland district, South Carolina, and duly recorded in 
the office of the Secretary of State of that commonwealth; wherein it is 
acknowledged that this slave is her property; that Yancey cannot sell the same 
without her consent; nor is it subject to his debts or liabilities ; that, in case of 
the death of either party, the survivor shall have the possession or usufruct, 
during his or her natural life only. 

We show a good and valid title: Mrs. Delane, owner of Daphne, in 1816, 
had not parted with title or possession to said slave, up to the time of her death. 
In 1837, P. H. Delane became of age, in 1841-’42, he laid his claim to the 
slaves, which his mother had possessed, and which, during his minority, Bagby 
had taken into his charge. In 1843, August or September, he took Sam into 
his custody. He was charged and accused by the plaintiff, Frierson, with steal- 
ing this slave. He was arrested and brought before several magistrates, but 
was always acquitted. Not content with these persecutions, Frierson, the 
plaintiff, who has been highly favored by nature, in being at the time auditor of — 
public accounts, induced a presentment before the grand jury of Tuscaloosa 
county; an indictment was framed, and a true bill found against Delane for 
larceny of this slave Sam. Delane was put upon his trial; great efforts were 
made to convict him. Frierson, the auditor of public accounts, Wm. Garrett, 
the treasurer, were the witnesses. All the wealth and power of the State was 
brought in support of the accusation; even the high-sounding titles of senator, 
governor, ambassador to Russia, Bagby, were not omitted, to crush the poor 
Delane. But truth prevailed; and Delane was declared innocent—not 
guilty ! 

We now state to this court, that there is no plea of limitation or prescription 
set up in the pleadings. This plea, if made, must be pleaded specially; in no 

of the record is it to be found; therefore this court cannot take it into con- 
sideration. But admitting that it is made, is it sustained by the facts and the 
law as they are presented? The statute law of limitations, and particularly 
that of Alabama, relied on by plaintiff, is a law applicable only to the remedies ; 
it vests no ownership on the property ; it deprives one from the recovery of the 
possession, after a lapse of six years, but if that possession is regained by the 
owner, his title is not divested. The case of Brock v. Jenkins, is a case diffe- 
rent from this. The defendant produced his title from various persons and 
possessions under those titles derived from the plaintiffs mother. The sta- 
tute of South Carolina vested owrership, with such titles in the posses- 
sor, for the possession was bond fide. So with us, one holding ry 4 in 
good faith, with a title translative of property, can maintain prescription. But 
a defective title, or no title, will not maintain the plea of prescription, unless it 
be that of thirty years. Statute laws of limitations being only applicable to the 
remedies, are to be construed solely by the ler fori. They never were intended 
to vest a title to property as good against all the world; such a plea might have 
been sustained in Alabama, but out of it, as against a title, never. If this statute 
of limitations is invoked by piaintiff, he must show clearly, that he comes within 
the provisions of the statute. 


The judgment of the court was pronounced by 

Eustis, C. J. This is an action brought by the plaintiff to recover from the 
defendant, Patrick Irwin, a slave named Sam, and for the value of the services 
of the slave from the time of judicial demand. There was judgment in the 
court below for the plaintiff, and the defendant has appealed. The case has 
already been before this court, and was reported in 4th Ann. 277, and was 
remanded for the admission of certain testimony, and was tried before a jury, 
who found a verdict for the plaintiff. A new trial was granted for a cause, 
independent of the merits of the case, between the plaintiff and defendant. 
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— The cause was again submitted to the court, which rendered a judgment from 


which this appeal was taken. It appears, that in 1843, P. H. Delane took the 
slave from the possession of the plaintiff, without the consent of the latter, and 
ran him off from Alabama, where the plaintiff resided, to this city, where he 
was sold at auction, and purchased by the defendant, Irwin. Delane was 
charged by the plaintiff with stealing this slave; the grand jury of Tuscaloosa 
county found a bill against him for the larceny of this slave. On the trial, 


. Delane was acquitted. We have always discountenanced the practice, upon 


which we have been frequently called to act, of bringing slaves to this State for 
the ‘purpose of defeating the rights of property in them, existing under the 
laws of the State from which they are taken ; and in the present case, we shall 
consider the rights of the plaintiff, and of the defendant, who stands in the 
shoes of Delane to the slave in question, under the laws of Alabama, as we have 
been enabled to understand them. The slave was born in the possession of 
the plaintiff's vendor. A. P. Bagby, of Alabama, who came into possession of 
the mother, some time in 1821. The possession of the plaintiff's vendor and 
his own, exceed the term of twenty years, including that of the mother and 
the son. We understand, that by the laws of Alabama, slaves are personal 
property, and that they may be transferred like any other personal property, 
by delivery, and that the actions at law, by which a slave can be recovered by 
his owners, are barred by the term of six years. The defendant sets up the 
minority of Delane during the time of the adverse possession of the slave. 
This fact, if established, would, undoubtedly, suspend the operations of the statute 
of limitations of Alabama. It is incumbent on the defendant to establish this 
fact affirmatively. This has not been done, and it does not appear that the mi- 
nority of Delane extended to any portion of the six years preceding the date of 
the inveiglement, and wrongful taking possession of the slave by him in 1843. 
We understand that the possession of the slave for a sufficient time to 
actions for his recovery, as constituting a title, under the jurisprudence of Ala- 
bama. In the State of Kentucky, in which we have decisions, under a statute 
of limitations’ similar to that of Alabama, we find it is held, where a party has 
been a possessor of slaves for five years, he becomes thereby vested in virtue 
of the statute of limitations. with such a right as to enable him to recover 
them of their former proprietor, who may since have obtained possession. 
Stanley v. Hart, 5th Littel Reports, 281. Thompson v. Caldwell, 3d Lit. Rep., 
136. Cooke v. Wilson, Littel, Selected cases, 436. 

From the best judgment. therefore, we can form of a jurisprudence which is 
not our own, and with which we do not profess to be familiar, the slave, under 
the laws of Alabama, would be the property of the plaintiff. We must not be 
understood as recognizing, in any manner the title of Delane to the slave at 
any time, as we have seen he was born in the possession of Bagby. The plain- 
tiff claims title in the slave, by virtue of his heirship to his deceased mother, 
(who was the owner of the slave Daphne, the mother of the slave in dispute, ) 
under a certain marriage contract made in the State of South Carolina, in 1816, 
between her and John Yancey, her husband. This marriage contract was not 
recorded in the State of Alabama, to which the parties afterwards removed, nor 
does it appear to have been properly recorded, under the laws of South Carolina, 
or that the title in the slaves, which, we observe, are movable property by the 
laws of South Carolina and Alabama, can be maintained against a third person 
in possession, under the circumstances of this case, It isa principle of the 
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civil law, that there are no presumptions in favor of a spoliator, and we find no FF 1ensox 


ground on which the judgment of the district court can be reversed. It is 
therefore affirmed, with costs. 





, 
Same CasE—On an APPLICATION For RE-HEARING. 


The object of pleading is notice to the opposite party; and when the defendant is apprized 
by the proceedings and evidence, that the plaintiff relies upon prescription to establish 
his right to a slave, which he alleges had been feloniously taken from him, the defendant 
cannot object that the plea of prescription has not been specially pleaded. 


HE judgment of the court, on a re-hearing, (Eustis, C. J. being absent,) 

was pronounced by 

Supext, J. The defendant has applied for a re-hearing, contending that 
the court erred in sustaining the plaintiff's title on the ground of prescription. 
Courts, it is said, cannot supply the plea of prescription, and the plaintiff has not 
pleaded it. It is true, that the plaintiff has not specially set up prescription in 
his petition. But if it be conceded, under the general rules of pleading, that 
in alleging his ownership of the slave, it was necessary for him to plead specially 
an acquisition of title by prescription, in order to avail himself of it, it is neces- 
sary to inquire, whether, under the circumstances of this case, the defendant 
can be now permitted to raise the objection. 

e object of pleading is notice to the opposite party, so that he shall not be 
= by surprise on the trial of the cause. Hence, it was rightly held, in 
Ory v. Winter, that, if it appears from the circumstances attending the progress 
of the cause in the court below, that, in point of fact, the plaintiff was not 
surprised, but had ample information of the grounds on which the defendant 
claimed a deduction from the plaintiff's demand, the defendant ought not to lose 
his claim, or be turned round to litigate it in another action. It is most conclu- 
sively shown, said the court, by the fact of taking depositions to support the 
defence, long before the trial, at the taking of which the plaintiff, by his eounsel 
attended, that he was fully apprized of the grounds on which the defendants 
relied. See also Ralsha v. Barclay, 6 M. R. 650. 

Now, what are the circumstances of the present case? Jn his petition, the 
plaintiff alleged ownership, by purchase from Bagby and delivery, and that 
thereafter the slave was feloniously taken from his possession. At the first 
trial of the cause, the plaintiff offered in evidenee portions of the Alabama 
statute of limitations, applicable to the subject matter of slaves, which are 
there considered personal property. To their admission in evidence the defen- 
dant objected; not on the ground that prescription was not pleaded, but 
simply upon the ground that parts of a statute could not be offered. The 
objection was overruled by the distriet judge. When the cause came before 
us on the former appeal, it was not urged that the subject of prescription was 
not before us, because not pleaded. On the contrary, we find the learned 
counsel for the defendant then using the following language: “The law of 
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panngoan. Alabama, introduced in evidence by plaintiff, was merely for the purpose of 





sustaining the prescription of Delane’s rights. In order that this plea could 
avail him, he must prove that he is a bond fide purchaser, or that his vendors 
held under as good title, which has not been done.” The cause was tried again 
in 1849. In 1847, before the first trial, a commission was taken out by the 
plaintiff, for the examination of witnesses in Alabama. The interrogatories of 
the plaintiff were directed to the subject of possession. The cross-interroga- 
tories propounded by the defendant were directed to the requisites of prescrip- 
tion in that State. Under them the possession of the plaintiff's vendor was 
shown on the one hand, and, on the other hand,-the limitation of actions for 
the recovery of slaves. The testimony thus taken was received in the court 
below without exception, on the ground that prescription was net pleaded. 
Under these circumstances, we are of opinion, that the grounds presented for 
re-hearing, is untenable. Some other matters are noticed in the application, 
which are irrelevant to the point upon which the case turned. 
The re-hearing is therefore refused. 


Lovisa A. Lee et al. v. Repecca Fercuson et al. 


The rule that one partner cannot, without an express authorization, alienate the real property 
of the firm, does not apply where the partner who has signed the act of alienation, or his 
heirs, seek to recover it back. 

The receiving, by a partner, of a part or the whole of the proceeds of property alienated 
without authority by another co-partner, is a ratification of the sale. 

The acceptance of a release of a debt is by law presumed. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
E. Simon, for plaintiffs. A. Hennen, for defendants. The judgment of 
the court was pronounced by 

Rost, J. This isa petitory action. There was judgment in favor of the 
plaintiffs for the land, and against them for the price paid by the defendants. 
They appealed. ‘ 

In July, 1821, an act of sale was passed before Carlisle Pollock, notary pub- 
lic, in which Thomas Spencer and Charles Lee, commercial partners, trading 
under the firm of Spencer § Lee, are represented as having sold the land in con- 
troversy to John Brown & Co., for the consideration of $2000 paid in cash at the 
time of the sale. This act wassigned by Lee, and by John Brown, for the firm 
of John Brown § Co., but was not signed by Spencer. ; 

On the same day, and upon the same sheet of paper, another act was passed 
before the same notary, by John Brown & Co., releasing the firm of Spencer & 
Lee from certain endorsements on notes therein specified, renouncing all recourse 
against them for the same, and consenting to holdthe makers only accountable to 
them. The consideration of this release was $2000, the price paid by John 
Brown § Co. for the land. This deed does not contain the acceptance of Spen- 
cer & Lee. 

In 1830, John Brown surrendered his property to his creditors, and did not 
include the land acquired from Spencer §& Lee in his schedule. 




















NEW ORLEANS, JUNE, 1850. 


In 1831, Thomas Spencer made also a cessio bonorum. His supposed half 
interest in the land was sold at public auction by the syndic of his creditors, and 
adjudicated to Charles Lee. 

The present suit is instituted by the heirs of Charles Lee against the heirs of 
John Brown, who claim the land in right of their deceased father. The ground 
upon which the action is based is, that the sale to Brown, not having been signed 
by Spencer, was incomplete, and, as such, not binding upon Lee or his heirs: one 
partner being without-authority as such to alienate, to the prejudice of the other, 
real property owned by the firm. The plaintiffs rely in support of these grounds 
on the cases of Villeré et al. v. Brognier, 3 M. R. 388 and 527; Cassonv. Fulton, 
5 M. R. 676. 3M. R. 627. 1 N.S. 290. 3 L. R. 497. 3 R. R. 256. 

Without expressing any opinion on the doctrine, that until all the parties con- 
templated to join in the execution of a contract affix their names to it, it cannot 
be enforced against any of them, it is sufficient to say, that we do not consider it 
applicable to the present case. 

The rule that one partner cannot, without an express authorization, alienate to 
the prejudice of the other real property owned by the firm, was settled in cases 
where the party who had not signed the deed sought to recover the property 
alienated. In this case the claim is made by the heirs of the party who sold the 
land; who received fer the firm the entire consideration of the sale, and, as if to 
close all inquiry as to the reality of the contract, renounced the plea de non 
numerataé pecunid. We consider that he was estopped by his recitals and 
ackowledgments in the deed, and that if his heirs were permitted to gainsay them, 
they would be enabled to commit a fraud. 

Lee, having received the whole price, was bound, so far as it lay in his power, 
to perfect the title of Brown ; and when he acquired the title of Spencer at the 
syndic’s sale, that title inured to the benefit of his vendee. Stokes v. Shackle- 
ford, 12 L. R. 170. 1 Greenleaf, Evidence, § 22, 23, 24. 

The counsel for the plaintiffs contends that the real contract entered into 
between Spencer & Lee and John Brown & Co. was not a sale of land, but con- 
sisted in Spencer & Lee’s giving to Brown & Co. the tract of land in controversy, 
for the purpose of obtaining from them a release or discharge from their endorse- 
ments on the notes described in the act of release. If it be so, this case is not 
to be distinguished from that of Thomas v. Scott, 3 R. R. 256, in which it was 
correctly held, that the act of receiving the whole or a part of the proceeds of 
property by a partner, when it had been alienated by the other without autho- 
rity, amounts to a ratification of the sale, and will preclude the partner thus 
situated from disturbing the purchaser. 

It is urged that the release was not accepted; that it was given in favor of 
Spencer & Lee, and that as Spencer had not signed the act of sale, he was not 
discharged ; that the transaction was incomplete in both ways and the act of 
release could not be more binding than the act of sale, both forming but one 
transaction between the same parties, for the same object and vitiated by the 
same defect, to wit, the want of consent and codperation of Thomas Spencer. 

The facts alleged do not show that Spencer §& Lee did not have the benefit of 
the release, and, at this distance of time, we will presume that they had. If 
they paid the endorsements the plaintiffs should have shown it affirmatively. 
The release of a debt need not be accepted expressly by the debtor. The law 
presumes the acceptance, and it cannot be revoked by the creditor. L. C. 2197. 

For the reasons assigned, it is ordered, that the judgment in this case be 
reversed, and that there be judgment in favor of the defendants, with costs in 
both courts. 
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Same CaseE—On a RE-HEARING. 


HE judgment of the court, on a re-hearing, was pronounced by 
Suiuwwe., J. Upon further reflection, the court being of the opinion that 
the ends of justice will probably be promoted by remanding this cause for a new 
trial and further evidence. 
It is therefore decreed, that the former decree rendered by this court in this 
eanse be set aside, and that this cause be remanded for further proceedings 
aecording to law ; the appellees paying the costs of this appeal. 





H. B. Kewty v. James P. Gritty. 


Under the Constitution and laws of the State, the appointment of a notary is for four years, 
and the person appointed has the right to hold the office for that term. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
G. Schmidt, for plaintiff. Micou, for defendant. Eustis, C. J. being 
absent the judges of the court delivered their opinions seriatim. 

Preston, J. H. B. Kelly, Esq. allleges that he has been appointed a notary 
public of the city of New Orleans in the place of James P. Gilly, whose term 
of office has expired, and prays a writ of mandamus to compel the latter to deliver 
to him the records of his office. Gilly alleges that his term of office has not 
expired. 

He shows a commission from the governor to fill the vacancy which occurred 
during the recess of the Senate by the resignation of S. W. Waters, dated the 
Ath of December, 1846. He was nominated by the governor and, with the advice 
and consent of the Senate, appointed at the ensuing session of the General 
Assembly, as appears by a commission issued to him, dated the 3d of May, 1847. 
This is the usual and legal mode of filling vacancies in office, and completing the 
appointments adopted by our executive and Senate. We consider, therefore, 
that the appointment of Gilly took place on the 4th December, 1846, that the 
oath taken by him at that time was his oath of office, and that his nomination to 
the Senate and confirmation, was the constitutional mode of completing the 
appointment. 

The governor was authorized, by the act of 1813, to appoint as many notaries 
as he deemed necessary. The office was held during good behavior, there being 
no term limited by the law. The Constitution limited the duration of the office 
to four years. Every person appointed a notary is, therefore, entitled to hold the 
office for four years from the date of his appointment. 

The law does not require the governor to fill vacancies as to the office of notary 
public, but to appoint the notaries that may be necessary. It has been usual, 
when a notary dies or resigns, for the governor to appoint another notary, and 
give him charge of the vacant office in the commission, and of course of the 
records. This is not required by the law; but results from the duty of the 
























NEW ORLEANS, JUNE, 1850. 


governor, as the supreme executive, to take care of and preserve the public 
property and records where the laws have not otherwise provided. The records 
belong, not so much by law as by usage, to the newly appointed notary, and he 
does not fill the unexpired term of his predecessor, but is appointed a notary 
under the act of 1813, and, by the Constitution, is entitled to hold the office for 
four years from the date of his appointment. 

Tam of opinion that James P. Gilly was duly appointed and qualified a notary 
in December, 1846, and entitled to hold the office for four years from the date of 
his appointment, and that his term of office, consequently, has not expired. 

The judgment of the district court is therefore reversed, and the petition in 
this case dismissed with costs. wy 

Rost, J. Iagree with my brethren inthe judgment rendered, but I am of 
opinion that the defendant could take the oath at any time, under the commission 
issued in his favor on the 3d of May, 1847, and that as he has done so he is 
entitled to hold office under it for four years. It appears by the published jour- 
nal of the secret sessions of the Senate, that the plaintiff was nominated ‘and 
confirmed in place of the defendant, whose commission was to expire on the 3d 
of May, 1851. We could not act upon that fact and disregard the commission 
which says that the office is vacant; but I am satisfied, aliunde, that there will 
be no vacancy before that time. 

It is therefore decreed, that the judgment of the court below be reversed, and 
that the petition of the relator be dismissed ; the costs in both courts to be paid 
by the relator. 

Survey, J. I concur in the opinion expressed by Judge Preston, that the 
appointment of May, 1847, was understood by the executive and the appointee 
as a confirmation of the appointment of December, 1846, although the words 
‘*as successor of Waters,” or *‘ in place of Waters, resigned,” are not contained 
in the appointment first mentioned. I, therefore, consider Gilly as holding under 
an appointment dating from the 4th day of December, 1846. 

For the purposes of the present case, I consider the omission of Gilly to take 
a new oath upon receiving the second commission immaterial. 

By the act of 1813, the office of notary was to be held during good behavior. 
By the operation of the 96th article of the Constitution, and in the absence of 
any legislation fixing a shorter term, the term of the office of notary is one of 
four years, and he is not in my opinion removable by the executive. 

The governor has by law the power of appointing notaries, and no precise time 
being assigned for the commencement and termination of the office, the time 
from which the constitutional term of four years commences to run is, in my 
opinion, the date of the commission. 

In Bry v. Woodruff, the office involved was that of president of the board of 
public works. The appointment was required by the statute to be made bien- 
nially. So in the case of judges, under our present Constitution, definite periods 
are established for the beginning and end of each term of office; and any exer- 
cise of the appointing power between those periods would be for the unexpired 
terms. Thus, the judge who succeeded Judge King on this bench, received a 
commission for the unexpired term of Judge King, and ‘then a commission for 
eight years, dating from the expiration of Judge King’s term. See also act of 
February 11, 1825. But where no precise time for the beginning and termination 
of an office is fixed, the officer, I think, takes the office not for the unexpired 
term of his predecessor, but for the constitutional or legal term of the office, 
dating from his appointment. 
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The executive did not appoint Gilly for the unexpired term of Waters who 
resigned. ‘The expression ‘in place of Waters who has resigned,” I conceive to 
be a designation of Gilly as the person who was to take the official records of 
Waters. I refer, upon this matter, to the remarks of Judge Preston. 

I therefore conclude that the term of Gilly has not expired. The commisson 
of Kelly issued upon a mistake as to Gilly’s tenure, and is, in my opinion, for 
the present, at least, inoperative against Gilly. 

I am of opinion that the judgment should be reversed, and the proceeding dis- 
missed at the costs of the relator. 


RNS eee" 


Lewis Rurrner v. T. BELLSNYDER et al. 
In a collision between a steamboat and a flatboat, the presumptions are against the steamer. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
R. Mott, for plaintiff. IL. Hunton, for defendants. The judgment of the 
court (Eustis, C. J. being absent) was pronounced by 

Suipevt, J. Thisisa claim of damages for the loss of a flatboat and its cargo, 
alleged to have been sunk by the steamer James Dick, in the Ohio river, ina 
collision attributable solely to the fault of the officers and crew of the steamer. 
There was a verdict and judgment for plaintiff, and the owners of the steamer 
have appealed. 

This case, like all other suits of this sort which have come under our observa- 
tion, presents a conflict of evidence. In such cases, as we said in Myers v. 
Perry, the verdict of a jury is entitled to great consideration, and should not be 
disturbed unless for manifest error. 

We have carefully considered the evidence, and are of opinion that the verdict 
ought not to be disturbed. It must be conceded in the outset of such an inves- 
tigation, that the probabilities on the score of fault are against a steamer which, 
while descending a river, with its means of locomotion at command, comes in con- 
tact with a craft lying moored atthe shore. Some unexpected accident or violence 
might in such a case, it is true, deprive the steamer’s crew of the power of con- 
trolling her direction. But was there any thing of this sort in the present case ? 
The steamer, it seems, had occasion to take in a passenger at a town near which 
the flatboat was moored ; and it appears that there was, at the time, a strong but 
not violent, wind blowing towards the town; and there was also a current setting 
in that direction. These causes, if unopposed by skilful use of the power which 
the steamer possessed, would necessarily carry her towards the shore, and bring 
her into collision with boats lying there. But this, on the other hand, might 
have been avoided by backing and a judicious management of the helm. It 
was not one of those cases of sudden and overpowering force against which 
reasonable prudence and exertion are unavailing; and we feel bound to conclude, 
that under all the circumstances, there was a want, on the steamer’s part, of 
due vigilance and skill. 

There was an effort to show that the flatboat was moored at an improper 
place and in an improper manner. The evidence on this point is conflicting ; 
but after carefully reviewing it, and giving a reasonable weight to the verdict of 
the jury, we are unable to say that the plaintiff can be considered as having 
contributed by his own fault to the disaster. 

The judgment of the district court is therefore affirmed, with costs. ~ 
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Denis Cronan v. Munictpatity No. One. 
i 


Where the Municipality No. One contracts with a paver, that he shall be paid a portion of 
the price, by the proprietors of the property fronting on the pavement, and those proprie- 
tors refuse or neglect to make the payment, the Manicipality is bound for the amount 
stipulated to be paid by the contract. 


PPEAL from the Second District Court of New Orleans, Lea, J. The 
judgment of the district court was as follows : 

‘This is a suit brought for the paving done according to contract with Muni- 
cipality No. One. There is no dispute about the work itself, or the amount due 
for it, it having been accepted by the surveyor of the municipality, as having 
been executed according to contract. According to the terms of the contract, 
the paving done by plaintiff was to be paid for as follows: ‘The portion to be 
paid by Municipality No. One, in notes of said Municipality, at five years, 
bearing five per cent interest per annum; and for the remaining portion the said 
Cronan shall receive the hereinafter described notes from the property holders 
in front of said paving. The said property holders shall be allowed twelve 
months for the payment of their one-third proportion on the cost price of said 
paving, and shall furnish their notes therefor, with good and sufficient security.’ 
The municipality stipulates for the right to retain one-tenth part of the whole 
sum, to be paid on the completion of the said work, as a guarantee for its sound- 
ness and solidity during one year from the time of its delivery; said tenth part 
to be paid at the expiration of the year aforesaid. The amicable demand and 
refusal of payment is admitted by both defendants. The ordinances of the 
municipality authorizing the contract, and establishing the modes of payment, as 
set forth in the petition, are in evidence. The plaintiffs now claim the one-third 
proportion of the price of the paving done on the Canal Carondelet. The muni- 
cipality alleges that it has settled with plaintiff all claims due under the con- 
tract. That the Orleans Navigation Company is owner of the property fronting 
on the street paved, and is the only party liable under the contract, and accord- 
ing to law; and prays that said Navigation Company be called in warranty. 
The Navigation Company denies that said Company is owner of any property 
on the street paved, which, under existing laws, can be taxed for paving. It 
appears to me, that, under the pleadings and evidence, but two questions’ are 
presented to the court for its decision. Ist. Is the Navigation Company the 
owner of property on the street paved? If it is not, is the municipality liable 
for the amount? On the first point, no evidence has been offered ; the owner- 
ship of the property by the Company is expressly put at issue, and it has not 
been proved. No judgment, therefore, can be rendered against the Company. 
But, secondly, is the municipality liable? Can they shelter themselves under 
the stipulation in the contract, that plaintiff should receive in paymentthe notes 
of property holders in front of said paving? I think not. Plaintiff contracted 
directly with the municipality not with the property holders. The stipulation 
contained in the contract merely designated a mode in which the municipality 
should be allowed to liquidate a part of its obligations to plaintiff, it did not 
extinguish those obligations, and that mode of payment not having been complied 
with, the municipality (which I consider as the debtor) is bound for the debt. 

here is an incidental question of interest which requires notice. The plaintiff 
68 
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Croxas claims interest on the principal sum claimed from the 19th day of April, 1848. 
Municieatrry By the terms of the contract, the proprietors were to have been allowed twelve 


months to pay their taxable proportion of the paving; and in no part of the con- 
tract is it stated that the notes to be given should bear interest from date. I 
conceive that interest should run from the maturity, not the date, of the obli- 
gation. 

“It is ordered, adjudged and decreed, that there be judgment in favor of 
the plaintiff, Denis Cronan, and against the Municipality No. One for the sum 
of five thousand five hundred and fifty-nine dollars, with interest thereon at 
the rate of five per centum per annum, from the 19th April, 1849, till paid, 
and costs of suit; and as respects the Orleans Navigation Company, that judg- 
ment of non-suit be entered against the plaintiff and the Municipality No. One. 

W. D. Hennen, for plaintiff. R. Preauz, for defendant. The judgment of 
the court (Eustis, C. J. being absent.) was pronounced by 

Rost, J. For the reasons given by the district judge, it is ordered, that the 
judgment in this case be affirmed, with costs. 
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Joun L. Harris v. Tae Bank or MoBILe. 


A debt may be seized on execution by notice served upon the debtor ; .and in the same man- 
ner a thing not susceptible of corporeal tradition may be seized by seizure in the hands of 
the keeper thereof, if the instrument evidencing the debt or right be not negotiable. 

By the charter of the Mechanics and Traders’ Bank, all transfers of stock are to be made 
upon the books of the bank. The certificates of stock are not, therefore, negotiable; anda 
seizure on execution of stock, by notice to the officers of the bank is valid, and defeats a 
subsequent transfer of the stock. 


PPEAL from the Fifth District Court of New Orleans, Buchanun, J. 
Roselius, for plaintiff. W.C. Micou, fordefendant. The judgment of the 
court (Eustis, C. J. being absent,) was pronounced by 

Preston, J. The plaintiff has enjoined the defendants and sheriff from selling 
five hundred shares of the capital stock of the Mechanics and Traders’ Bank of 
New Orleans, and five shares of the New Orleans Insurance Company, by 
virtue of an execution issued against E. B. Harris on a judgment for a large 
amount obtained by the Bank of Mobile against him. 

The plaintiff alleges that he bought the stock from E. B. Harris on the 21st 
of May, 1849, and produces a bill of sale and receipt for the price from E. B. 
Harris to that effect, and denies that the defendants ever seized the stock. The 
defendants allege that they made a valid seizure of the stock on the 3d of 
January, 1849. 

The stocks were pledged by E. B. Harris to the Louisiana State Bank to 
secure the payment of a loan of twenty thousand dollarsto E. B. Harris. The 
plaintiff contends, that as a part of the price of the stocks he paid this Joan, took 
a subrogation to the rights of the Louisiana State Bank, and is entitled, under 
the prayer for general relief, to have refunded to him the amount he paid in 
discharge of the pledge, even if the seizure by the defendants was valid. 

The argument of the defendant’s counsel, with the facts established by evi- 
dence, has satisfied us that the Bank of Mobile, on the 3d of January, 1849, 
made a valid seizure of the stocks in controversy. “ ' 
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The shares in the corporations were the property to be seized, being an undi- 
vided interest in their funds and assets. The officers of the corporations were 
the keepers and possessors of this undivided property for each and all the stock- 
holders. The certificates of stock were the evidence of the ownership of that 
property in the hands of the holders, as the subscription and transfer books were 
the evidence of the ownership in the possession of the corporations ; and the 
shares of the defendant, E. B. Harris, incorporeal rights in the funds and assets 
of the corporations in the possession of their officers. Civil Code, 466. 

The 647th article of the Code of Praétice authorized the seizure of these 
rights. They might have been seized by taking possession of the certificates, as 
we infer from article 2457 of the code, which declares that the tradition of 
incorporeal rights takes place by the delivery of the titles. But they might also 
be seized in the same manner as the share ina private partnership, under article 
2794 of the code, by seizing the interest of the partner in the assets and noti- 
fying the firm. We think, therefore, that it was a valid seizure of the plaintiff’s 
stocks for the sheriff to declare to the cashier or keeper of the funds and assets 
of the corporations, that by virtue of the execution in his hands, he seized the 
undivided interest of the defendant in the funds and assets of the corporations, 
or, what was the same thing; his shares of stock. This the sheriff did, and left 
a copy of the notice in the hands of the cashier of the bank, and secretary of the 
insurance company, and requested them to enter the seizures on the transfer 
books of the corporations. < 

The counsel of the plaintiff contends, that this was not a valid seizure of the 
stocks, because the sheriff did not take into his possession the certificates of the 
stocks then pledged to the Louisiana State Bank for a loan, and in possession of 
that corporation. In support of his argument, he cites the case of Gobet v. The 
New Orleans and Nashville Railroad Company. In that case, the court 
decided no more than that the sheriff could not seize the proceeds of the sale of 
slaves before they were sold. The proceeds could not be seized, because they 
did not exist. He cites, also, the cases of Simpson v. Allain, Fluker v. Bul- 
lard, and Taylor v. Stone. In the first, it was decided that a twelve months’ 
bond, and in the two last, that promissory notes could not be validly seized for 
the purpose of sale under execution, unless the sheriff obtained actual posses- 
sion of the property, or that tangible property could not be seized and sold with- 
out taking it into possession, and delivering it to the vendee. These decisions 
do not conflict with the principle, that an incorporeal right may be seized by 
notifying the person or corporation in possession of the subject of the right. 
The inability to seize the corporeal evidence of the right does not prevent the 
creditor from seizing the right itself, by notifying the keeper of the subject mat- 
ter of the right. 

If the evidence of the right be negotiable, and is acquired without notice by an 
endorsee, even after the seizure of the right, the seizure is ineffectual as to him : 
a principle adopted in favor of commerce. But if the evidence of the right be 
not negotiable, the seizure of the debt or right, of which it is the evidence, by 
notification to the debtor or keeper of the subject of the right, is valid against the 
subsequent assignee of the debt or right. 

The certificates of the stocks in controversy were not negotiable, and could not 
be sold or transferred to the prejudice of the previous seizure of the stocks them- 
selves. We conclude, therefore, that their seizure by the sheriff, on the 3d of 
January, 1849, under the execution of the Bank of Mobile, was a valid seizure. 
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This case presents two other important questions, which have been fully 
argued by counsel. The defendants allege “that the sale of the stocks was not 
real but simulated, for the mere purpose of evading the seizure made by the 
defendants’ execution; that John L. Harris, the brother of R. B. Harris, 
combined with him to withdraw the property, by pretended sales, without any 
consideration.”” They further deny that the plaintiff obtained either a legal or 
conventional subrogation to the rights of the Louisiana State Bank upon the 
stocks. 

The district judge did not decide upon either of these subjects in consequence 
of coming to the conclusion that the defendants’ seizure was void; and we have 
not the advantage of his opinion upon the questions to which they give rise. 
Nevertheless, we have kept the case under advisement an unusual length of 
time, and reviewed the evidence with great care, in the hopes of coming to @ 
satisfactory result ourselves, but have been unable to do so. 

Indeed, it appears that a suit was commenced by the defendants in another 
court, to annul the sale from £. B. Harris to John L. Harris, on the charge of 
simulation, and that it was pending when the present case was tried. If the 
plea of another suit pending for the same cause of action had been made, the 
present suit could not have been tried, as to the simulation, until the first suit was 
disposed of. We should be much pleased if we could have the opinion of a 
jury on the question of simulation before the final disposition of this controversy. 
It might be easily obtained by submitting the first case to a trial by jury. But 
whatever course the parties may choose to pursue, we feel that justice requires 
us to remand the cause for another trial, in order to obtain the opinion of the 
courts of original jurisdiction on the remaining questions, and perhaps for fuller 
and more satisfactory evidence than the record now presents. 

It is therefore decreed, that the judgment of the district court be reversed, 
and that the case be remanded for further proceedings according to law; the 
plaintiff and appellee paying the costs of this appeal. 





Wituiam J. Frierson v. Cuartes J. BrENHAM. 


An insurance on account of whom it may concern, is limited to those who have an insur- 
able interest in the property, and may be lawfully insured, and must further be restricted 
to those for whom it was intended, under their prior authorization, or subsequent adoption. 

Where A. had purchased a steamboat at sheriff’s sale, and subsequently had ran her for 
several years as his own property and on his own account, insured her for account of whom 
it may concern, it will be presumed he did so for his own benefit, and he will be entitled 
to recover the insurance, although there may be a contest as to the validity of his title to 
the vessel. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
M. M. Cohen, and J. R. Grymes, for plaintiff. Prentiss, for defendant. 
Roselius, Duncan and Mott, for intervenors. The judgment of the court was 
pronounced by 
Suwext, J. In 1847, Brenham applied to the Memphis Insurance Company 
for insurance on the freight of the steamer Ambassador, for account of whom 
it may concern; and a policy “for account of whom it may concern” was given 
to him. During the period covered by the policy the steamer was destroyed by 
fire. The amount of freight list was $6,863 26. Of this, John H. James 
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claimed three-fourths; Brenham claimed the whole. It may be assumed, as a 
well settled principle in the law of insurance, that an insurance in such words is 
not only to be limited to those who have an insurable interest in the property, 
and may be lawfully insured but must be also restricted to those for whom the 
insurance was in fact intended, and by whom it was previously directed or 
authorized, or subsequently, in due season adopted. See Duer on Insurance, 
vol. 2, p. 30. Arnould on Insurance, p. 25. Catlitt v. Pacific Insurance Com- 
pany, 1 Wendell, 561. Same case, 4 Wendell, 79. 

The conclusion from the evidence is irresistible, that in taking out the policy, 
Brenham did not intend to acknowledge any interest in James, or embrace such 
interest in the contract. He had the sole possession of the steamer since Decem- 
ber, 1845, at which time he purchased her at a judicial sale, preceded by a seizure 
of the vessel, and under a sheriff’s deed which purported to convey the vessel, and 
not the mere interest of Brenham in her. There was an attempt in the oral 
argument to limit the seizure and sale to the one-fourth interest; but this is 
in direct conflict with the pleadings and proceedings in the case of Gilmore 
and Henderson v. Brenham, which are in evidence in this case. Since Decem- 
ber, 1845, to the time of the loss, Brenham had possession of the entire boat, 
claiming absolute ownership of her, and held adversely to James and every body 
else. She was registered and run solely in his name. All his acts since the 
judicial purchase are directly hostile to any interest in James ; and thege is nota 
shadow of ground for the proposition that the protection of any equitable interest 
of James, if any such existed, was ever contemplated either by Brenham or the 
under-writers. But, it is said by the under-writers, that there was an existing 
interest in James. That James is not covered quoad in that int®@est, because 
he was not contemplated as a party to be protected by the contract; and that 
Brenham cannot recover quoad that interest, because it was not in him; and his 
only insurable interest was one-fourth. 

Upon this point it is urged, that the judicial sale of the entire boat was brought 
about by a collusion between Brenham and one or some of the seizing creditors 
to destroy the alleged interest of James ; and that Brenham’s acquisition and sub- 
sequent possession are tainted with fraud. 1t appears from the evidence, that 
when the boat was seized upon various executions, one of which was in the case 
of Gilmore and Henderson v. Brenham, James came into the cause by a third 
opposition, and rersisted the seizure and sale of the entire vessel, upon the 
ground that he (James) was the owner of three-fourths. In that controversy, it 
was finally adjudged that James was not an owner. See Gilmore v. Brenham, 
3d Ann. 32. And, upon this state of facts, it has been urged, and not without 
plausibility, by Brenham, who claims under the execution of Gilmore and Hen- 
derson, that the absence of title in James is res judicata. Without expressing 
an opinion upon that point, we deem it sufficient to say, that there was such a 
vested legal interest in Brenham, at the time of the insurance and of the loss, 
by reason of the sheriff’s deed, and the long, continuous, and undisturbed pos- 
session under it, as gave Brenham an instrable interest in the entire freight. 
He is consequently entitled to recover the entire amount insured. 

What may be the equitable recourse of James against Brenham, by reason of 
the alleged frauds, which resulted in the judicial transfer of the entire vessel 
to Brenham, is a matter to be settled between them elsewhere, and which we 
do not consider as effecting the right of Brenham to recover from the under- 
writers. The motion to dismiss this appeal cannot be sustained. The motion 
for appeal was properly made in the month in which the judgment was signed. 
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Itis therefore ordered, adjudged and decreed, that the judgment of the inferior 
court be reversed ; that the defendant, Charics J. Brenham, recover from the 
plaintiff, the Memphis Insurance Company, the sum of money in controversy, 
amounting to five thousand one hundred and forty-seven dollars forty-four 
and one-half cents. That the demand of John H. James for the said sum of 
money be rejected ; that the demand of the plaintiff, the Memphis Insurance 
Company, to recover the said sum of money presented in their supplemental 
petition be rejected. That the costs of this appeal be paid equally by the said 
Memphis Insurance Company and the said John H. James. That the costs 
of the inferior court accrued before the filing of the supplemental petition by 
the said plaintiff, be paid by said John H. James; and that the costs accrued 
since the filing of said supplemental petition by the said plaintiff be paid equally 
by the said Insurance Company and John H. James ; and that the said sum of 
money be paid over to the intervenors, according to an agreement of the counsel 
of Brenham and the intervenors, filed of record. 
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Wipow Conant et al. v. L. Mruuavupon et al. 


An electiot#bf directors of a bank will not be set aside because the commissioners received 
votes without proper evidence, when it is subsequently shown that the votes so received 
were legal votes. 

Persons who hold stock as trustees are legal voters in an election for directors. 

The prohibitiomM&gainst aliens being directors of a bank, contained in the act of the 5th 
February, 1842, does not apply to the Carrollton Railroad Company, that corporation 
having surrendered its banking privileges. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 
H. R. Dennis and D. N. Hennen, for plaintiffs. Benjamin, for defendants. 

The judgment uf the court was pronounced by 

Supe, J. This suit is brought to contest an election of directors of the 
New Orleans and Carrolltun Railroad Company. The defendants being returned 
as elected, took their seats, and are in office. 

Mrs. Duncan, by her husband acting as her attorney, gave one hundred votes, 
for the defendants, upon stock standing in her name. Mr. Duncan had already 
voted one hundred votes on stock standing in his name. By the charter, one 
hundred votes is the maximum allowed to any person, how great soever may be 
the number of his shares. His votes as agent of his wife were received under 
protest by the plaintifis. He made oath before the commissioners, that the 
stock in her name was bond fide her property. It appears that Mrs. Duncan 
became the owner of the stock after her marriage; and the plaintiffs invoke the 
presumption of law, that property acquired by the spouses in the name of either 
of them during the marriage, is community. At the trial of the cause, a marriage 
contract was offered in evidence by the defendants, which contains a stipulation, 
that the community of acquets should not exist between the parties. The 
plaintiffs do not now deny that Mrs. Duncan was the real and separate owner 
of the stock, and had a right to vote; but they say, that the vote should have 
been rejected by the commissioners, because they had not before them legal evi- 
dence of the fact, and that the legality of the vote given must repose solely upon 
the evidence offerred before the judges of the election. We are not prepared 
to say, that for the purposes of an election, the evidence was insufficient. But 
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however that may be, it-is now fully established that the vote was one which 
Mrs. Duncan was legally entitled to give. It would be against reason to set aside 
an election effected by legal votes, because full proof of their being legal was not 
laid before the commissioners; and we are aware of no precedent for such a 
course. The plaintiffs cite the case of the Mohawk and Hudson Railroad 
Company, 19 Wendell, 125; but there the question was, whether the election 
should be set aside because, as was alleged, a vote had been improperly rejected. 
In determining whether the rejection was legal, the court intimates that it could 
not look beyond the evidence presented to the commissioners. The want of 
analogy between the two cases is obvious. If a party neglects to present proper 
evidence to the commissioners, and his vote is rejected, it is his own laches ; and 
he has no equity in asking a court to relieve him from its consequences. But 
when the commissioners, on insufficient evidence, have received a legal vote, 
why overthrow an election, when the same vote would, on proper evidence, be 
received again. 

It appears that on the books of the bank Palmer and Blatchford, trustees, 
stood as owners of one hundred shares of stock. R. M. Blatchford, trustee, 
stood on the books as owner of one hundred shares. Palmer and Blatchford, 
trustees, and R. M. Blatchford, trustee, respectively voted one hundred votes. 
These were contested, on the ground that the deeds of trust were not exhibited, 
and no proof was adduced for whom they were trustees. Their agghority to 
vote is questioned, and it is also urged, that it may be that the stock was held by 
those parties for persons who have voted to the limit of the charter upon other 
shares, and that the two trusts may be for one and the same person, The plain- 
tiffs refer to the clause of the charter which prescribes, that no © We corpora- 
tion, or firm shall be entitled to a greater number than one hundred votes. 

It is inferrable, from the evidence in the cause, that Blatchford and Palmer 
are residents of New York. They acted at the election by an attorney. 

In Brown v. Bissell, 6 Cowan, 109, the court considered as indubitable, the 
right of a person to vote upon stock standing in his name, although held by 
him in trust for another. The legal estate is in him, said the court, and until 
divested by assignment, either voluntary or compulsory, he is the only person 
eutitled to vote. We see no reason for adopting a different rule here with regard 
to foreign stockholders of our corporations holding in the capacity of trustees, and 
whose capacity as such the corporation has recognized on its stock books. 

As to the argument derived from the charter, if it were affirmatively shown, 
that the trusts were either for the same individual, or for the benefit of other 
stockholders who had already exercised the privilege of voting up to the limit, 
then perbaps a case might arise for the rejection of the votes. But the plaintiffs 
have not proved that such was the case; and we concur with the position 
assumed by the defendants, that the bare possibility that the votes ure held for 
the use of such persons, is not to be rezarded. The contingency is too remote 
to deserve notice as a Jegal presumption. Any one may be an owner of this 
stock; and the probabilities are, therefore, quite against the hypothesis, that 
it is held for some of the stockholders who had already voted. The mere 
assertion, that the votes may possibly be illegal, is not sufficient to put the defen- 
dants on proof of their legality. The hypothesis presented by the plaintiffs, 
assumes a fraud upon the charter; and fraud is vot to be presumed. 

It is unnecessary to consider the alleged illegality of the reception of the 
votes of Mrs. Burthe, Meux and Holcombe, and the alleged illegality of the 
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rejection of the votes offered by the proxy of another stockholder; because, if 
the plaintiff’s case was made out with regard to them, the defendants would 
still have-a sufficient number of legal votes to maintain their eleetion. 

L. Millaudon, one of the elected, is said to be ineligible under the clause in the 
charter which excludes from the direction insolvent persons. The only attempt 
to prove that he came within that’ provision consisted in showing that he was 
indebted to the company on a stock loan in the sum of about $100,000, including 
interest. It further appeared, that the interest on this loan had been in arrears 
for several years, and that in February, 1850, the company took in payment of 
the debt, his notes at one, two, three, four, and five years from date, bearing 
interest at six per cent. It does not appear that the notes representing the 
original debt had ever been protested. It was said, in argument by the counsel 
for the plaintiffs, that the transaction could be accounted for only upon one of 
two hypotheses: either that Millaudon was insolvent, or that there had been 
undue indulgence to him by the directors. However extraordinary the course 
of the directors, under the evidence presented, may appear, the court cannot 
consider the facts shown as establishing the insolvency of the party in question. 

The defendant Duncan is alleged to be disqualified to sit as a director, because 
he isanalien. By a statute enacted in 1842, it was declared that ‘no person shall 
hereafter be elected or appointed a director of any bank in this State who shall 
not, at the time of his election or appointment, be a citizen of the United States, 
and of this State.” At the same session of the Legislature a statute was 
enacted entitled ‘‘an act to revive the charters of the several banks located in the 
city of New Orleans, and for other purposes.”” This statute is mainly composed 
of regulation® intended to control the future issues and operations of the banks, 
whose previous wild and disastrous career isa matter of history. But it also con- 
tained provisions authorizing such banks as desired to do so, to abandon their bank- 
ing privileges and business, and retain their corporate powers and privileges so far 
only as their continuance might be necessary to retain the property in any public 
works and improvements, and to manage and carry on the same until the termi- 
nation of their charters. The New Orleans and Carrollton Railroad Company 
fell within the class contemplated by the statute. It was both a bank and a rail- 
road company. It abandoned its banking privileges ; discontinued doing business 
as a bank; proceeded to the liquidation of its banking affairs; and has long since 
ceased to be a bank. It has been for several years a railroad company. The 
legislative interference with banking corporations, with which the statute books 
of 1842, 1843, &c. abound, grew out of the gross abuses and the disastrous 
results of the banking business. The exclusion of foreigners was, perhaps, con- 
sidered one of the means te prevent future abuses; or more probably it was 
dictated by an apprehension that foreign capitalists, by getting control of boards 
of direction, might control through them the monetary affairs of the State. 
There is nothing in the legislation in question, upon a reasonable view of its sub- 
ject matter and of its general scope and intendment, to authorize the belief 
that the lawgiver intended to discourage aliens from being interested in 
what are denominated in the statute works of public improvement, by excluding 
them from a participation in their mangement. The directors of this company 
are not directors of a bank, and the statutory prohibition is therefore inapplicable 
to their case. 

it is therefore decreed, that the judgment of the district court be reversed, 
and that the petition be dismissed ; the plaintiffs paying costs in both courts. 


























a NEW ORLEANS, JUNE, 1850q¢q tye 5 


Joun S. Davin v. Joun M. Beetman. 


The taking of a portion of the premises leased, for the construction of a levee, entitles the 
tenant to a reduction of the rent. 


PPEAL from the District Court of Jefferson, Clarke, J. Jourdan, for 
plaintiff. Elliott, for defendant. The judgment of the court, (Eustis, C. 
J. being absent,) was pronounced by 

Preston, J. This is an action for the half yearly rent of a tract of land 
rented, together with a number of slaves, for a vegetable garden, and also for 
some other items connected with the lease of the establishment. 

The judgment of the district court, which was based on the finding of the 
jury, allowed the defendant, in his reconventional demand, the sum of three 
hundred dollars, an amount claimed for feneing, and an abatement of the rent of 
six hundred dollars for the year 1849, and of four hundred dollars per annum 
for the three succeeding years. The plaintiff claimed also a dissolution of the 
lease, but no judgment was given on that point, nor for any part of his rent, the 
judgment being, as stated, without reference to the plaintiff’s claim. 

The abatement of the rent was claimed on account of the front of the land, 
some eight superficial acres, being taken from his possession by the eonstruc- 
tion of a new levee, the line of which ran in the rear of the dwelling house, 
separating it, consequently, from the enclosed land. A claim of abatement of rent 
was also made by reason of the alleged injury to the crop by a crevasse, which it 
is not necessary to consider, as we think the land cut out from the defendant’s 
use by the construction of the levee fully authorized the allowance made by the 
jury. We find no errorin the judgment to the prejudice of the plaintiff, except 
that his rent ought to have been allowed, less the deduction established by the 
verdict. The judgment must be amended accordingly. 

It is therefore ordered, adjudged and decreed, that the plaintiff recover from 
the defendant the sum of five hundred and ninety-three dollars and ten cents, 
with interest from the date, being the balance of rent due to him on the Ist of 
January, 1849, after deducting the abatement allowed by the jury, as well as 
the amount allowed by the verdict on defendant’s claim in reconvention; and 
that there shall be an abatement of four handred dollars per annum on the rent 
of three thousand dollars per annum, to become due from the defendant to the 
plaintiff on the Ist January, 1851, 1852and 1853; the half of said deduction 
to be made semi-annually; and that the defendant pay costs in both courts. 


69 








45 



































CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF LOUISIANA, 


OPELOUSAS, 


IN 


SEPTEMBER, 1850. 





JUDGES OF THE COURT." 


Hon. Prerre ApotpeHeE Rost, 
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Ropert Patterson & Co. v. Leake and Tucker. 


A factor is not allowed to charge two and a half per cent for a cash advance and eight per 
cent interest. 


A planter who orders supplies to be shipped to him by a factor, without ordering them to 
be insured, must bear their loss, unless he can show that it was customary for factors to 
insure goods so shipped. 

A factor who receives a promissory note in settlement of a debt due to him, will not be 
allowed to charge a commission for endorsing the same. But if the note had been nego- 
ciated for the drawer’s benefit through the factor’s credit, a commission would be allowed 
for the endorsement. 


PPEAL from the District Court of St. Mary, Voorhies, J. W. C. 
Dwight, for plaintiffs. Splane and Cook, for defendants. The judgment 

of the court was pronounced by 
Survext, J. The action is upon a factor’s account, composed of charges for 
plantation supplies, commissions for endorsing and advancing, commissions 
which would have been earned upon sale of the defendants’ crop of ‘sugar and 
molasses, if the same had been shipped to plaintiffs at Philadelphia, as it was 
alleged that the defendants had agreed to do. The defendants answered by a 
general denial. They also admitted the agreement to ship their crop of 1846 and 
1847; but alleged that the plaintiffs were to furnish vessels at a proper time to take 
the sugar and molasses ; that they failed to do so; in consequence of which it 
was detained a long time at the plantation, at much expense and inconvenience, 
and the defendants were at length obliged to ship it themselves to New Or- 
leans. For the injury and loss thus alleged to have been sustained, the defen- 





*Hon. Georce Evstis, C. J., was not present during this term. 
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plaintiffs for a sum less than they claimed, some of the items of their account 
being rejected. The plaintiffs have appealed. 

The charge for cash advanced to purchase plantation supplies for the defen- 
dant, is sustained by the evidence. It was reserved in a previous settlement 
of accounts, upon being then disputed, and plaintiffs have a right to claim it 
now. We think, however, the plaintiffs are not entitled to a commission of 
two and a half per cent for this cash advance in addition to eight per cent 
interest. See Lalande v. Breaux, ante p. 505. The same remark applies to 
another item in the account of $112 19. 

The second item, which was for plantation supplies, the defendants contest, 
upon the ground that the steamer in which they were shipped at New Orleans, 
for their plantation, was lost on the voyage with the goods, that the plaintiffs 
had neglected to effect insurance, and must bear the loss. In the letter order- 
ing the shipment, we find no order to insure, nor is it proved that such was 
the usual course of dealing between these parties, or between planter and factor 
generally. The objection, therefore, cannot be sustained. 

The next item is a claim of commission of two and one-half per cent for 
endorsing a note of $4479 33, drawn by the defendants, at one year, and which 
was in settlement of the balance due to the plaintiffs. If this note had been 
in point of fact negociated by the defendants, with the aid of the plaintiffs’ 
endorsement, we would have allowed the commission as a fair equivalent for 
the use of plaintiffs’ name and credit. This is not shown; and, on the contrary, 
it would seem the note was delivered to the plaintiffs, and held by them until 
its maturity. See Lalande v. Breaux, ante p. 505. 

Another item is a charge of commission upon sale of a sufficient amount of 
sugar to pay the note, which, it is said, defendants promised to ship to the plain- 
tiffs, to be sold, and proceeds to be applied to take up the note. We had 
occasion to consider, in Packwood’s case, and in Lalande’s case, the rights of 
a factor, to charge such commissions as he would have earned, on the sale of 
the planter’s crop, where the planter has promised to ship and violates his 
engagement. See 2d Ann. 625; ante p. 505. But, in the present, there 
was not a positive engagement to ship. The defendants, under the written 
agreement, reserved the right of selling in Louisiana, if they thought proper, 
instead of shipping to Philadelphia, to plaintiff's house. 

A similar item is charged for not shipping the crop of 1846, but, in our 
opinion, the plaintiffs are concluded as to this item, by the settlement made in 
1848. 

Judgment affirmed, with costs. 
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Joun B. Tueatt v. J. E. Lacey, Tutor, &c. 


‘Where a mother and son verbally contract a partnership for planting, and they live together 
a long time antil the death of the mother, it will not be presumed that they kept regular 
books of account, nor will the son or his heirs be held liable for not having done so. 


PPEAL from the District Court of the parish of St. Mary, Overton, J. 
W. C. Dwight, for plaintiff. Henry Gibbon, tor defendunt. The judg- 
ment of the court was pronounced by 
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Preston, J. This is a suit of old standing, commenced in 1840 by the 
plaintiff for the settlement of a verbal partnership between his mother and brother, 
commenced in 1829 and terminated in 1839, by the death of the mother. They 
agreed, as proved by a witness, each to put in all their property and funds, and 
that the son was to be the acting agent and controller of the whole concern, and 
that the profits of the partnership should be equally divided between them, share 
and share alike. They owned adjoining tracts of land and each had negroes; 
they joined their forces for the purpose of cultivating the whole, and were to 
divide the crops and profits. They worked together from 1829 to 1839, when 
both died, and this suit is between their heirs to settle the concern. 

The partnership was contracted verbally, and, as was natural between a mother 
and her eldest son, was conducted loosely. We have no accounts between the 
parties ; nothing but verbal testimony of the most indefinite character as to the 
profits and their appropriation. 

In this state of the case, the district judge, in 1844, investigated it with very 
great care, and liquidated the claim of the plaintiff at $1942 95. His calculations, 
reasoning and conclusions, appear to us reasonable, and to have approached 
the truth as nearly as possible. Nevertheless the plaintiff appealed, and the 
result at which the judge arrived was so different from the extravagant claim of 
the plaintiff, that this court thought it best to remand the cause, and recom- 
mended its trial by a jury. They found a verdict for seventeen hundred and 
twenty-six dollars and fifty-seven cents, with which the district judge was satis- 
fied, and rendered judgment accordingly in favor of the plaintiff. He has again 
appealed. 

There is no definite evidence which enables us to say that the judgment 
should be increased. The evidence given on the last trial is not materially dif- 
ferent from that offered on the first trial, and the careful investigations of the 
judge on the first trial, based upon the evidence, satisfies us that the present 
judgment is about correct. 

The plaintiff complains that it was the duty of the defendants’ ancestor to 
have kept regular accounts, and of the defendants to produce them. It is very 
probable that the mother and son kept no regular accounts. They lived together ; 
were in daily intercourse, and were possibly satisfied with verbul statements as 
to their profits, and mutually agreed as to the constant appropriation and use of 
them. Pecuniary demands daily occur to the mother of a family as well as toa 
son, and these are the principal objects of our revenue; they greatly diminish the 
profits of our property and labor. The partners died within a short time of each 
other. The plaintiff was the representative of the mother; her son was repre- 
sented by the tutor of his minor child, when this suit was instituted, within a 
year after their death. It is not probable that important papers were withheld 
that came fo the parties in their fiduciary capacity. 

The equality of the partners’ property at the commencement, and great dis- 
parity at its termination, certainly gives some countenance to the large claim of 
the plaintiff. But then itis proved that the son was, at his death, largely in debt. 
He may have made profitable speculations. He may have received means from 
other sources than the partnership. 

Any property owned by the widow Hannah H. Theall individually, and 
remaining in kind, belongs to the parties, and its partition is not barred by the 
judgment in this case. The suit has not been conducted as one for the partition 
of property admitted to be common. 
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Interest might properly be refused, as the claim of the plaintiff was not liqui- 
dated. The application for a new trial was, therefore, properly overruled. 

It is decreed, that the judgment of the district court be affirmed; and that 
the appellant pay the costs of this appeal. 


Jutre Derovurn v. Francts Secura. 


An inventory is not such an instrument as may not be contradicted by parol proof, even 
where the party who seeks to contradict it was present at the taking of the inventory, 
and signed it as one of the witnesses. The notary who took the inventory is also a 
competent witness to prove that notes included therein had been previously paid. 


PPEAL from the District Court of St. Martin, Voorhies, J. A. S. Magill, 
and 7’. C. Nichols, for plaintiff. EE. Simon, for defenddst. The judg- 
ment of the court was pronounced by 

Rost, J. The object of this suit is to recover a balance alleged to be due 
on a note originally made by the defendant, to the order of Eloy Segura, the 
first husband of the plaintiff. The defence is, that this debt has been extin- 
guished by novation, the amount of it having been included in a note, subse- 
quently given by the defendant to Eloy Segura, which has been paid since the 
death of the latter. The defendant, who can neither read nor write, has adduced 
the testimony of the two subscribing witnesses, to his ordinary mark on the 
last note, and also of another person, who was present when the note was given. 
The testimony fully sustains the defence. The district judge being of opinion, 
that it did, gave judgment against the plaintiff, and she appealed. 

When the inventory of the succession of Eloy Segura was made, the two 
notes of the defendant, being found among his papers, were included in it. 
This inventory bears the ordinary mark of the defendant, who was acting in the 
proceedings of the succession, as the under-tutor of the minor heirs; hence, 
objections were made by the plaintiff's counsel, to the admissibility of the parol 
adduced, on the ground that the defendant could not, in that manner, contradict 


the written act signed by himself, after the death of Eloy Segura, by proving 


an agreement between himself and the said Eloy prior to his death; and that 
the notary, who was one of the witnesses examined, could not be permitted by 
parol, to contradict, add to, or take from the inventory made by him; and that 
the object of said testimony was to contradict and annul a portion of the 
inventory. The judge overruled these objections, and the plaintiff has brought 
the question before us by bills of exception. 

The objections were properly overruled ; the evidence was admissible to show 
the consideration of the note, and that it had been extinguished by novation or 
otherwise. The testimony did not contradict the note, nor did it add to or take 
any thing from it. The acts which cannot be contradicted by parol evidence, 
are those which contain contracts, and create mutual obligations; an inventory 
is not such an act; the notary was bound to include in it all the important papers 
found in the-possession of the deceased. 1f, among the notes inventoried, there 
were any which did not belong to the succession, the notary was without 
authority to decide the question of ownership: his functions were purely minis- 
terial, and cannot conclude the legal rights of the defendants, notwithstanding 
his presence at the taking of the inventory. 

The judgment is therefore affirmed, with costs. 
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Henry C. Dwienur et al. v. Ropert B. BrasHEar. 


A judgment which has been annulledfor the want of citation does not interrupt prescrip- 
tion. 
PPEAL from the District Court of St. Mary, Voorhies, J. Splane, for 
plaintiff. Brent, for defendant. The judgment of the court was pro- 
nounced by 

Surpetz, J. If it be conceded that the defendant was a co-debtor in solido 
with Bemiss, and that the prescription was interrupted by the judicial pursuit 
of the latter, still it began to run again in Brashear’s favor; and a sufficient time 
thereafter elapsed to release him by prescription. See Hile v. Vaught, 2d 
Ann. 971. 

The judgment against Brashear was a nullity for want of citation, and was 
adjudged null. We are unable to understand how such a judgment can be con- 
sidered as suspending prescription until its nullity is judicially declared. The 
decree by which it was declared void, ascertained, but did not create its nullity. 

It is therefore decreed, that the judgment of the district court be affirmed, 
with costs. \ 





Joun Sirs v. Carouine M. Foster. 


An appeal made returnable at Opelousas on the Ist day of March, and not filed until the 
first day of the ensuing term, it appearing that the appellee hed incurred no inconvenience 
or injury from the delay, will not be dismissed on motion. 

An execution cannot be enjoined by an unliquidated claim for damages. In such a case 
compensation could not take place. C. C. 2205. 


PPEAL from the District Court of the parish of St. Mary, Voorhies, J. 
W. C. Dwight, for plaintiff. A. R. Splane, for defendant. The judg- 
ment of the court was pronounced by 

Surpexrz, J. At the last term of this court, on application of the appellant 
and showing satisfactory cause, it was ordered that the time for bringing up and 
filing the transcript in this court be extended to the Ist of March then next. On 
the 3d September, being the first day of the present term, the transcript was 
filed, and the cause was docketed before the business of the day commenced. 
A motion for dismissal is made upon the ground that the transcript should have 
been filed on or before the Ist day of March, 1850. It appears that after the 
lst of March had passed, the appellee obtained from the clerk of this courta 
certificate that the transcript had not been filed. 

There is no reason to suppose that the appellee has sustained the slightest 
injury or inconvenience by the omission to file until the opening of this term. 
There is not even a suggestion of injury or inconvenience. The cause has been 
brought before us for a hearing at the earliest possible day after the September 
adjournment. So far as the court recollects the circumstances and motives of 
the order, no importance was attached to the particular day, provided the filing 
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was in time for the succeeding term. Several similar applications were made on 
the same day; there was no possibility of obtaining the transcript before the 
adjournment, and consequently none of making any judicial progress in them 
until the first Tuesday of September. The motion to dismiss is, therefore, dis- 
allowed. 

The present suit is a proceeding by injunction fo restrain the sheriff in the 
execution of a writ of fiert facias, upon thesground that Smith has a claim for 
damages against Mrs. Foster for an amount of $500 for the illegal issuing and 
prosecution of a former writ of fieri facias ; that, in a suit to enjoin the former 
writ, Smith had obtained an injunction of that writ, and had asked damages for 
the illegal issuing and prosecution thereof; that there had been a decree per- 
petuating that injunction, but that the claim for damages was still pending and 
undecided; that Mrs. Foster is a non-resident and irresponsible, and ought not 
to be permitted to proceed to collect her judgment from him until his claim for 
damages is disposed of. 

Judgment was rendered on the same day in this suit, and in the other suit 
upon the claim fur damages. The damages are assessed by the court at $216, 
and judgment rendered for that amount. In this suit there was judgment sus- 
taining the injunction and perpetuating it for the sum of $216. 

In our opinion, the district judge erred in sustaining the injunction in this 
ease. The debt, the execution of which was enjoined, was certain, and liqui- 
dated by a judgment. Smith’s claim for damages was unliquidated and in liti- 
gation. It was not, when this injunction was obtained, such a claim as legally 
compensated the debt due to the judgment creditor. See Civil Code, 2205. 
Howard v. Stone, 5 N.S. 126. 

It is therefore decreed, that the judgment of the district court be reversed ; 
that the injunction be dissolved and the suit dismissed; that the costs in both 
courts be paid by the said Smith ; and that the said Caroline M. Foster recover 
of the said John Smith and Washington M. Smith in solido, sixty dollars for 
extra interest and damages. 
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Cyrprien Roy et al. v. Estrpene Lariovas et al. 


Where the testator wills property to one for his life, directing that in case the legatee 
should die without heirs, the property should return to a third person designated, the legacy 
is a prohibited substitution and void. 

Property willed to A. for life, and after her death to go to her children, living at the 
opening of the will, it will be considered that A. has an usufruct for life, and that the 
naked title to the property vested in the children. 


PPEAL from the Parish of St. Martin, Voorhies, J. Albert Voorhies, for 


plaintiffs, contended: The plaintiffs demand the nullity of the last will 
of Marie F. Roy, deceased, upon the ground that the only two dispositions it 
contains are substitutions ibited by law. The first clause bequeaths to 
Alez. Roy, for his lifetime, a certain sum of money, the testatrix desiring, that 
in case he dies without heirs, the legacy shall return to Pierre Roy. The second 
devises Jand and slaves to J. Roy, for her lifetime, and after her death to L. C. 
Guidry. 
Whether the legacy to Alex. Roy, for his lifetime be considered as an usu- 
fruet for life, or a donation in ownership, limited only as to its duration, is imma- 
terial. For, in both suppositions, this legatee’s right is coupled with the charge 
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of preserving the for, and returning it to Pierre Roy, in proper time. Had 
the latter’s right v immediately after testatrix’s and not been made to 
depend upon the contingency of Alex. Roy's death without heirs, the case might, 
perhaps, fall under the exception mentioned im art. 1509 C. C. It is well 
settled, that where a legacy is made to one in usufruct, and to another in pro- 
perty, the naked property must vest immediately in the second donee. Rachel 
v. Rachel, 1 R. R.115. Ducloslange v. Ross, 3d Ann. 432. In the present 
case, how can Pierre Roy’s right be said to vest in him immediately, since it 
depends upon the contingency of Aler. Roy’s death without heirs, and may 
never vest, 

On the other hand, it is contended, that this clause must be interpreted as 
giving for ever and in full, ownership to Alex. Roy, the legacy under considera- 
tion, with the wish expressed by testatrix, that he may be pleased, when he 
shall have died without heirs, to make a present of it to P. Roy. This more 
than ingenious interpretation of a clause, free from doubt and ambiguity, is 
introduced here for the purpose of proving that there being but ‘‘ un simple 
désir,” addressed by testatrix to A. Roy. This latter’s right is not coupled with 
the charge of preserving it for, and returning it to P. Roy at the given time; 
in other words, that this is no substitution. 

If Alex. Roy’s interest be limited to his lifetime, the testatrix cannot be said 
to express ‘“‘ un simple désir” that he should, when he will have died without 
heirs, and when his interest is expired, transfer to another what has ceased to 
be his. To get over this difficulty is a sine qua non; the ownership forever 
must be fixed in Aler. Roy. Clear unequivocal words must submit to interpre- 
tation. 

It is confidently asked, why should the testatrix make a legacy to Alex. Roy 
for his lifetime, and then give the residue to Pierre Roy, only in case the for- 
mer dies-without heirs? Do not these words denote her intention of giving the 
legacy to the former and his heirs? In answer: Suppose the testatrix had 
made the legacy to P. Roy, simply to take effect after Aler. Roy’s death; it 
must be conceded, according to the argument of the defence, that Aler. Roy’s 
interest is at most a life estate. Does the fact that a contingency is introduced 
to the taking effect of P. Roy’s right benefit Alex. Roy or his heirs in the least? 
Is a greater right given him, or are his heirs entitled to claim the legacy ? 
That the testatrix has left undisposed of the residue er to P. Roy, 
were A. Roy to die and leave heirs, is not astonishing. is a forgetfulness 
that can be easily imagined in a testatrix dictating her last wishes when stretched 
upon her death-bed. But this forgetfulness of hers, and the fact she has used 
the words, “au cas qu’il meure sans héritiers,” do not authorize the conclusion, 
that the words “je donne et légue a A. Roy, pour sa vie durante,” taken in con- 
nexion with the former sentence, mean a donation to him and his heirs. Upon 
the supposition she did mean a donation to him and his heirs, the defence is 
not benefitted. For, if the heirs inherit under the will, it cannot change A. 
Roy’s life estate. They must be the living heirs only ; for, if not, the gift would 
be to persons unborn, in whom it could not vest immediately. If made to the 
living heirs, the “simple désir” (if addressed at all,) Would be tothem. They 
would be requested to dispose of the legacy, before their right would spring 
in existence ; for, it is only in case A. Roy dies before them, that they take the 
legacy, the said legacy belonging to Pierre Roy if A. Roy dies without heirs. 
Taking this clause as it is, without shaping its meaning so as to suit the conve- 
nience or fancy of the defence, it is a clear donation of property to A. Roy, for 
his lifetime, with a contingent remainder for P. a. Now, as to that part of 
the clause ‘‘je désire que cette somme retourne a P. Roy.” Do these words 
contain alegacy? The following questions may be given in answer: Is there 
any particular expression, any set of words, necessary to be used by a testator 
in order that his last wishes be of binding effect? Does not the clear, unequi- 
vocal desire expressed by the testator, that his property shall belohg to some 
one, amount to an actual disposition of it? Must his intentions be couched 
in the language of command? Marie F. Roy has bequeathed to Pierre Roy, 
by her last will, a residuary interest in the legacy to A. Roy, dependent upon 
the latter’s death without heirs. She has expressed her desire that he should 
have it in due course of time. It is not ‘un simple désir,” that A. Roy 
be pleased, after his own death, without heirs, to make a present of it to P. 
Roy; but, she desires, that when the former’s interest is expired, the latter 
shall take the legacy, upon the fulfillment of the suspensive condition. 
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ne Se eee ee a ge eam Cap Seren TM 
to the present case, we will merely refer the court to decision, (Du- 
v. Ross, 2d Ann. 432,) that they cannot be used in this instance, 
they totally at variance upon this subject with our jurisprudence. In a 
few this is a % A. Roy, for hie lifetime, with s contingent 
remainder to P. Roy. The Doquat to te latter being af bieding eect, whether 
the heirs of A. Roy come u the will, or whether the latter be considered 
as the absolute owner, is immaterial. For, in both cases, there exists the 
to preserve it for, and return it to P. Roy in due time. 4 L. R. 504. 
3M. R. 485. 11. R. 153. Poydras v. Poydras, Interpretation of Wills. 

2. clause devises land and slaves to J. , for her lifetime, and after her 
death, to L. C. Guidry. The ownership is given to both, but they enjoy it 
separately, “‘ordine successivo.” The same terms, “ Je donne et légue,” are 
used to convey the gift to both parties: “Je donne et légue a J. Roy, ur 
sa vie durante, et aprés sa mort & Guidry.” ‘Je donne et légue a ” Roy, 

sa vie durante ;” and “(Je donne et ray ear la mort de J. Roy, a 

C. Guidry.” Guidry takes the legacy after the death of Josette Roy; he 
must, survive her, in order that the legacy may vest in him. There 
being nothing to prevent him from surviving her, she is, therefore, bound to pre- 
serve the property for him, in order te retarn it to him in due course of time. 

Were the expressions used in this clause susceptible of conveying the 
slightest ambiguity or Me aes that they carry with them, 
not only the substance, but the garb and semblance of a substitution, it might 
be insisted, that because a person is never presumed to intend a violation of 
law—this clause should be interpreted as giving the usufruct to J. Roy, and 
at the same time, the naked property to G . But, how get over the words 
je donne et & J. Roy, pour sa vie durante, et (je donne et légue) 
aprés sa mort 4 L. €. Guidry? How can the terms “je donne et légue aprés 
la mort de J. Roy,” conv naked property te Guidry, before the former's 
immediately after the testatrix?” 

Can clear unequivocal words be divested of their meaning, and a meaning 
totally at variance be wrung from them, in order to make a legal disposition of 
property from words containing an illegal one? ‘T'o conclude, rights of the 
same nature, are conveyed to Roy and Guidry. The time when these interests 

ing in existence, and are at an end is fixed. The ownership has vested in 

+ Roy, to last as long as she lives. She hasa right to use it as her own as 

er ar but not pe te site ew ae apes substitution, ) is 
cou i e charge of preserving it for, and returning it to Guidry, in 
whom the ownership will vest *« sa mort,” after Joseite Roy's death. 
In a word, they are both entitled to the legacy, but ‘“ordine successivo,” the 
true characteristic of a substitution. 5 Toullier, liv. 3, tit. 2, § 24. Merlin’s 
— verbo Sub. Fid. § 56. Poydras v. — 1L. R. 153. 
. .E. Simon, for defendants, contended: The plaintiffs pray in their petition, 
that the will of their sister, Marie Fanny Roy, be declared null and void, on 
the ground that the only two dispositions therein written contain substitutions 
in favor of the persons therein named. 

1. It seems, the judge a@ quo, in the reasons he gives for annulling the will 
under consideration, took at once for granted, that legatee, under the first 

and legally bound and obligated by the terms of the will 
bequeathed, in order that after his death it may 

is hei in case of his dying without heirs, it may be 
transmitted to Pierre S. Roy. I say no; he is under no such legal or civil 
igati in the will would entitle Pierre S. Roy to claim it ina 
is the whole question. . 

I shall premise, that on the subject of substitutions and the manner in which 
they are to be established, the two laws—the law of France, and art. 1507 of our 
eode—are fhe same, and I shall proceed to demonstrate, that under our juris- 
prudence, as well as under that of France, the disposition under consideration, 
contains no substitution. The testatrix, after making the legacy to Alexander 
Roy, goes on to say: ‘Et en cas de mort sans héritiers, je désire que cette 
somme retourne a Pierre Solastie Roy, mon frére.” That must mean, that the 

made to Alezandre, being absolute, is to ge naturally to his heirs, in the 
course of succession, but that in case of his dying without heirs, she 

wishes the umount to return, that is to say, to be given to her brother Pierre. 
She merely expresses her desire, and nothing else; she does not command; 
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she does not impose any civil obligation on her legatee; and how can it be 
contended, that it carries with it the obligation to keep and preserve the amount 
bequeathed, so as to pay it over after his death to the person named in the will? 
How can it be said that «‘the donee is bound by the terms of the will to preserve 
the property in order to transmit it to others?” ‘The will, by inference, no 
more than by its terms, expresses no such thing; and all it may amount to is, 
that she wi the legatee, in case he dies without heirs, who would be 
to inherit from him, to give the amount to, or to dispose of it in favor of Pierre 
Roy. Nosystem of laws can ever give to the words “je désire" the same effect 
as to an obligation im by a testator upon his legatee; and under no laws 
will the mere wish a donor, be considered as a positive and binding 

to comply with it. The principle by the judge a quo, from the case of 
Duplessis v. Kennedy et al., 6 L. R. 245, to wit: “that it is of the essence of a 
substitution, that the original donee should be bound by the terms of the dona- 
tion to preserve the property given for, and to transmit it to another person 
or class of persons, &c.,” is certainly correct ; far from being disposed to con- 
trovert it, ] rely upon it to show, that its application to the present question 
would clearly warrant the conclusion that our legacy contains no substitution, 
and that no legal obligation could derive from it in favor of Pierre Roy. 

Under the n laws, fidet commissa and substitutions were permitted to be 
established, and even inferred from mere conjectures ; by the jurisprudence of 
France, and particularly since the code, a contrary and safer rule was 
See Toullier, vol. 5, Nos. 25, 26 and 27. In No. 27 he says: “ En un mot, le 
code caractérise les substitutions prohibées par la charge expresse de conserver 
et de rendre 4 un tiers. [1 faut done que cette charge soit exprimée dans la 
disposition, ou qu'elle en résulte par une conséquence nécessaire, &c.,” and he 
agrees with a decision of the court of Brussels, subsequently affirmed by the 
court of cassation, who held that the expressions “je prie mon héritier de 
rendre mes biens a un tel, ne sont plus aujourd’hui suffisantes pour caractériser 
une substitution prohibée, parce que, n’étant point concues en termes im i 
elles ne conférent aucun droit 4 celui a qui l’héritier est prié de rendre.” So 
it is with all the expressions used in the Roman law: Rogo, deprecor, cupie, 
desidero, &c. See also Duranton, vol. 8, nos. 65, 71 and 72. Dalloz, vol. 12, 
verbo Substitutions, sec. 1, art. 5, § 3, says: “la cour supréme a décidé que la 
priére de conserver et de rendre n’emportait plus essentiellement fidei commis 
obligatoire, et par conséquent ne tombait pas sous la prohibition de l'article 896.” 
Here, it is not even a prayer; it is not a request; it is a mere desire that the 
amount bequeathed, should return to Pierre Roy, and that the legatee, in the 
event of his dying without heirs, should dispose of it (by his will, perbaps,) in 
favor of her other brother. Surely, your honors will not deem the expressions 
used by the testatrix as amountiug to an absolute command. 

2. I contend, that this second disposition means nothing more than a est 
of the usufruct to Joselte , and the legacy of the naked property to i 
C. Guidry ; and that it is fully warranted by the article 1509 of our code. 
{ndeed, it would be difficult to construe it differently, and it must seem a strange 
reasoning, when the judge says, in the way illustrating his idea, «the 
property does not vest in Guidry, except on the happening of a contingency, 
the death of his mother, who is c to preserve the same for him, and which 
contingency might never happen, as it is not unusual for children to die before 
their parents.” Such contingency exists in every case of usufruct and naked 
ownership; the owner of the property may die before the usufructuary ; but 
that is no reason why the latter should not continue to enjoy his usufruct until 
the expiration of the time allowed by the deed, in order that it be then delivered 
to the owner if he be alive, or to his heirs if he be dead. As to the obliga- 
tion of keeping and preserving the property for Guidry: this is the principal 
obligation of the aaron bi he is bound to do so under article 560 of our 
codé, which says: ‘It is duty of the usufructuary to keep the things of 
which he has the usufruct, and to take the same care of them as a prudent 
owner does of whet belongs to him.” 

But I deny, that in this case the disposition can be so construed as to make it 
a substitution; because, forsooth, the legatee of the usufruct is bound to pre- 
serve the things bequeated for the legatee of the naked property. Now, what 
are the expressions used by the testatrix? ‘Je donne et légue a Joselte 
veuve de feu Louis Guidry fils, ma seur, ma mulatresse, &c &c., pour sa vie 
durante et aprés sa mort a son fils Louis Cyprien Guidry.” Do they mean 
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ing else but this : that Josette shall have the enjoyment of the 


property 
*. **pour sa vie durante,” that after her death it shall be delivered to 
DLavioras. her son. po 


The owner is her son, and it is natural that the usufruct should be 
iven to the mother during her whole life, and that the child should only take 
property after her death. There is.a principle well settled in our jurispru- 
dence, which I presume this honorable court will consider a safe one in matters 
of substitutions; it is this: that in cases of doubt, it should always be presumed 
that the testator intended to do that which was lawful, rather than that which 
‘was prohibited by law. So in the case of Cole v. Cole’s Executors, 7 N.S. 416, 
the late Supreme Court said: ‘Such is the respect paid to the wishes of the 
owner, that we believe it may be safely stated to be the spirit of the jurispru- 
dence of every civilized country to carry into effect his will, unless it clearly vio- 
lates the prohibition which the Legislature has established.” In the case of Arnaud 
v. Tarbe et al., 4 L. R. 504, the same principle was again recognized in the 
maxim that substitutions and fidei commissa are never presumed; they must be 
expressed, or result clearly from the sense and signification of the words in the 
instruments which contain them ;” and in the case of Ducloslange, 4 R. R. 409, 
a case very similar to the present one, it was held, that ‘‘unless a clause in a 
will necessarily presents a substitution, and can be understood in no other man- 
ner, it will be sustained.” Such is the jurisprudence of France: Toullier, vol. 
5, No. 44, says: “L’esprit général de la loi, celui de la jurisprudence des cours 
royales et de la cour de cassution, est de n’annuler une disposition faite depuis 
le code, qu’autant qu’elle présente nécessairement une substitution, et qu’elle 
ne peut étre soutenue ni interprétée d’aucune autre maniére.” See also Nos. 46 
and 47. Duranton, vol. 8, No. 5, expresses the opinion, that ‘‘Toutes les fois 
que de ensemble d’une disposition, i] resultera que, tout en déclarant donner 
tel objet & une premiére personne dénommée, pour en jouir pendant sa vie et 
rendre la chose 4 sa mort a une autre personne, le donateur ou testateur 
n’aura néanmoins entendu donner a ja premiére que la simple jouissance et non 
Ja propriété, qu’on pourra le supposer sans faire violence aux termes de I’acte, 
on devra voir, dans cette disposition, le simple don de l’usufruit fait 4 l’un, et de 
la nue propriété fait a Pautre.” Here again, the expressions of the testatrix 
are, that she gives the property to Josette Roy ‘pour sa vie durante,” from which 
it seems to clearly result, that she only intended to give her the usufruct of the 
said property during her life; and surely such a clause does not necessarily 
present a substitution, nor can it be said that it can be understood in no other 
manner. 

Since my arrival at Opelousas, I have had occasion to refer to the case reported 
in 3d Ann. 432, and, as I thought, found that the difference that is thereon 
declared to exist between the two codes, only applied to fidei commissa, which 
are not prohibited in France, and which are absolutely forbidden by our code. 
But the court says nothing as to substitutions, which are equally prohibited by 
the two codes ; and the clauses of the will attacked in this suit are so attacked as 
being substitutions and not fidei commissa. I say again, that, as to substitutions, 
the two laws are the same, and that we may fairly avail ourselves of the benefit 
of the lights which we can obtain from the authors and commentators who have 
written upon the subject. The judge a quo seems to make no distinction 
between a substitution and a fidet commissum, otherwise he would not have 
made to this case the application of what the court said, in the case of Duclos- 
lange v. Ross; yet it is quite different, and the different provisions of law upon 
the two subjects prove them to be so. Again, it cannot be denied that on the 
subject of substitutions the law of France and our law are exactly the same. 


The judgment of the court was pronounced by 

Preston, J. Marie Fanny Roy made a will containing the following dispo- 
sitions: 1. ‘*Je donne et légue 4 mon frére Solastie Alerandre Roy la somme 
tant en capital qu’en intérét de l'argent que je lui ai prété, pour sa vie durante, 
et en cas de mort sans héritiers. Je désire que cette somme retourne a Pierre 
Solastie Roy mon frére. 2. Je donne et légue a Josette Roy veuve de feu Louts 
Guidry fils, ma seur, ma malatresse nommée Caroline, agée d’environ dix-neuf 
ans, et son fils Cyprien, agée d’environ deux ans, ainsi que la part indivisée 
d’une terre situeé dans !’anse du bayou Téche, paroisse St. Martin, pour sa vie 
durante, et aprés sa mort a son fils Louis Cyprien Guidry.” 
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The heirs of the deceased have attacked these provisions in the will as pro- 
hibited by law, and ask that they be annulled by judgment. Our Civil Code 
declares, that ‘‘every disposition by which the donee, the heir, or legatee, is 
charged to preserve for or to return a thing to a third person, is null even with 
regard to the donee, the substituted heir or the legatee.” 

Under this law, in the case of Ducloslange v. Ross, a douation, substantially 
the same with the first disposition in the will under consideration, was annulled 
by this court. 3d Ann. 432. So a similar donation was declared null by the late 
Supreme Court, in the case of Arnaud v. Tarbe et al., and the reasons pre- 
sented by Judge Mathews for the judgment, and his strong exposition of the 
motives of public policy which induced the Legislature to prohibit substitutions 
and fidei commissa, are eonelusive upon our minds as to the nullity of the first 
disposition. 4 L. R. 505. In the disposition under consideration, as well as in 
both those cases, the title to the property could not vest in the second donee, 
until it was ascertained that the first left no heirs. 

In the cases of the succession of Ducloslange, 4 R, R. 410, and of the Heirs 
of Cole v. His Executors, 7 N. S. 417, these principles were fully recognized 
by the Supreme Court, but considered not applicable to those cases. 

It is urged, however, that in this disposition in favor of one brother, the testa- 
trix merely expresses a desire that the amount bequeathed to him should return 
to her other brother in the event of the first dying without heirs; that she does 
not even request, much less direct it. In wills, the desires of a testator are his 
wishes, and his wishes, if legal and formally expressed and published, are his 
will, and imperative upon his legal heir or representative. 

The defendant’s counsel contends, that the second disposition in controversy 
in reality gives the usufruct of the property to one, and the naked property to 
another, and is protected by article 1509 of the code from the nullity declared 
in article 1507. 

The reasoning of the Supreme Court in the case of Rachal et al. v. Rachal 
et al. 1 R. R. 115, strongly supports his views of the case. The legatees 
under this disposition are both in existence ; are designated by it; the interest of 
each is clearly pointed out, and made dependent upon no condition ; and we see 
no reason why the interest of each should not vest at the death of the testator. 
The interest of the mother would, at her death, descend to her heirs; that of 
the son to his heirs. There is no substantial difference between a life estate and 
a usufruct for life vested in a mother, the naked property being vested in her son. 
The rights and duties of the parties are the same in each case. The property 
is bequeathed to the mother during life, that is, substantially, she is to have the 
enjoyment or usufruct of it. Louis Guidry is the legatee of the naked pro- 
perty, that is, the title is vested in him. Should he die before his mother, his 
interest would vest in his heirs or representatives, subject to the interest or, in 
reality, usufruct of the mother. 

We think these were the views and intentions of the testator, whose inten- 
tions we are bound to ascertain, (Code, art. 1705.) and to interpret his dispo- 
sitions in such a manner as to give them effect, if it be possible, without departing 
from the proper signification of the terms of his testament. Code, 1705, 7006. 
And in cases of doubt, to presume that the testator intended to do that which 
was lawful, rather than that which was prohibited by law, and to carry into 
effect his will, unless it clearly violates the prohibition which the Legislature 
established. Cole’s Widow v. His Executor, 7 N.S. 410. 
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It is therefore ordered, adjudged and decreed, that the judgment of the dis- 
trict court be affirmed, so far as it annuls the legacy in the will of Marie Fanny 
Roy in favor of her brothers Solastie Alerandre Roy and Pierre Solastie Roy ; 
and that it be reversed so far as it annuls the legacy of the testator in favor of 
her sister Josette Roy, the widow of Louis Guidry, and her son Louis Cyprien 
Guidry, and that there be judgment in their favor. And it is further decreed, 
that the plaintiffs pay half the costs in both courts, and Solastie Alexandre Roy 
and Pierre Solastie Roy pay the other half. 

Surpet, J. With the limited means I have had of examining the subject, 
I have come to the same conclusion as Judge Preston has adopted, with respect 
to the dispositions of the will. 

Rost, J., dissenting. I am unable to distinguish between the two dispo- 
sitions of the will in this case. 

An estate for life is not a usufruct. By the terms of the donation, the son has 
no title or claim which he could transmit to his heirs if he died before his mother; 
she is charged to preserve and to return the property. This is one of the sub- 
stitutions prohibited by law. 

I am of opinion that the judgment ought to be affirmed. 





Gorce Haypet v. Jackson R. Nixon. 


Until a patent issues the government never so entirely divests itself of title as to be pre- 
cluded from setting aside an entry which conflicts with private claims; and the court can- 
not revise the decision of the commissioner of the general land office cancelling a certifi- 
cate of entry. 

An affidavit for an injanction, in which the affiant states that “the allegations set forth in the 
foregoing petition are substantially true and correct, according to the best of his belief,” is 
sufficient. 


PPEAL from the District Court of St. Mary. Overton, J. Olivier, 

for plaintiff, cited, to show that errors in a location might be corrected, 8 N. 

S. 653; 6 Wheaton 605. That the court could not revise the decision of the 

commissioners annulling an entry, 2d Ann. 299; Courtney v. Perkins, ante p. 
216. To sustain the affidavit for the injunction, 1 R. R. 317. 

Splane and Brent, for defendant, cited, to show that the plaintiff acquired no 
title until his locations were approved, 11 L. R. 589. Upon the effect of a 
compromise, C. C. 3038, 3045. Upon the affidavit for the injunction, they con- 
teded it was so vague and uncertain that the party could not be convicted for 
perjury, in case he had sworn fulsely. 

The judgment of the court was pronounced by 

Rost, J. This is a petitory action, in which the defendant has appealed from 
the judgment rendered against him. The plaintiff adduces as his title, a com- 
missioner’s certificate of confirmation in favor of the legal representatives 
of Malachi Hays, bearing date the first day of August, 1811, founded on an 
order of survey in favor of Malachi Hays, for ten arpents front, by the depth of 
forty on each side of the river Téche, bearing date the 20th of June, 1781, with 
proof of possession more than twenty consecutive years previous to the 20th of 
December, 1803. The land is described in the grant as being situated about 
half a league below the land of Derohan on the river Téche, and is to have, 
under the certificate, such form and marks, natural and artificial, as shall be 
represented in a plat thereof, to be returned by the principal deputy surveyor of 
the district. He holds under the grantee by a regular chain of conveyances. 
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The defendant rests his title on the receipt of the receiver of the land office, 
bearing date the 29th February, cert Erman meranenne= 
on the 26th of March following. 

It is conceded, that the location of the plaintiff's entatar in 1845, and 
’ approved by the surveyor general, conflicts with the land of the defendant; but 
he urges, that as far back as 1814, another location had been made and approved, 
which did not conflict with his entry; and that, as at the time of his purchase 
the land in controversy was represented on the township map as public land, he 
has acquired a good title, and cannot be evicted by the plaintiff. 

It is in evidence, that on the 8th of June, 1848, the commissioner of the 
general land office informed the register and receiver at Opelousas, that the 
certificate issued to the defendant, having been found to conflict with a confirmed 
private claim of the representatives of Malachi Hays, had been cancelled as 
void. He directed them at the same time, to advise the defendant of this dis- 
position of his entry, and that on a proper application the purchase money paid 
by him would be refunded. 

We cannot revise the decision of the commissioner cancelling ‘the certificate 
under which the defendant claims. Until a patent issues the government never 
so entirely divests itself of title as to be precluded from cancelling a sale and set- 
ting aside an entry, when the land sold conflicts with private claims. The original 
grant of the plaintiff having no fixed boundaries, we must take the last location as 
the true one, and hold the defendant’s title as void, so far as it conflicts with it. 

We are of opinion that the affidavit upon Which the plaintiff obtained his 
injunction was sufficient in law. 

The judgment is therefore affirmed, with costs. 

Surpez, J. T concur in the opinion on the merits, but have doubts as to the 
sufficiency of the affidavit for injunction. 


7 





—_—§—“€_$€$€$_{_—__—_-?[—_[—_—_—_—["""* eens 


Jutes Dugas rv. ALEXANDER EstTILeETTs, Administrator. 


Where a redhibitory vice appears in a slave within three days after a sale, the presumption 
that it existed before does not apply to vices of character, such as being a runaway. 

The legal presumption, that where a vice has made its appearance in a slave within‘a cer- 
tain time, it existed before, may be rebutted by testimony. The only legal presumptions 
which cannot thus be rebutted, are those which anziul certain acts or refuse a judicial 
action, . 


PPEAL from the District Court of St. Martin, Voorhies, J. E. Simon, for 
plaintiff. Brent, for defendant. The judgment of the court was pro- 
nounced by 
Preston, J. This is a suit for the rescission of the sale of a slave, on the 
ground that he was in the habit of ranning away when sold. The plaintiff alleges 
that this vice of character manifested itself by the slave's running away within 
three days after his delivery to the purchaser ; and contends, that this fact affords 
a legal presumption of the existence of the vice at the time of the sale, and 
which presumption cannot be rebutted by parol evidence, because it is a presump- 
tion of law. 
The plaintiff's counsel has addressed to us a very able argument to show that 
the presumption invoked applies to the vices and character in slaves, and we 
would possibly yield to his opinion if it were an open question. But the most 
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distinguished of our predecessors have, in two cases, come toa different con- 
clusion, and based their opinions upon those of our earliest commentators on the 
laws of redhibition. 6 L. R. 288. 2 L. R..254, 410. In the interpreta- 
tion of a law, it is a wise rule, “stare decisis,” and we are obliged to adopt it in 
this case. 

We are, moreover, unable to concur with the counsel in the position that the 
legal presumption on which he relies cannot be rebutted by proof. This prin- 
ciple extends to those legal presumptions only which annul certain acts or refuse 
a judicial action. Code, art. 2266. Other legal presumptions may be contro- 
verted by testimony. 

None of plaintiff’s witnesses show that the slave was a runaway before the 
sale. Some of them prove that he was a good slave and not a runaway. The 
defendant has introduced several witnesses who give him the same character. 
The case is, therefore, clearly with the defendant. C. C. 2508. 

Besides, it is well settled, that to maintain an action of redhibition, the slave 
must be tendered back, unless the tender be excused for sufficient reasons. 
The plaintiff offers as his excuse, that the slave was killed while a runaway, in 
attempting to make his escape. We cannot admit this excuse without explana- 
tions, which the record does not afford. 

The judgment of the district court is affirmed, with costs. 
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ALEXANDER G. VINCENT v. Exam SANForD. 


The statute of 6th of April, 1843, directing the modeof publishing advertisements of sheriffs’ 
sales, is sufficiently complied with by posting one advertisement at the court house door, 
and two other notices in two public places in the same village. 

PPEAL from the District Court of St. Mary. Voorhies, J. Splane, for 
plaintiff. Maskell, for defendant. The judgment of the court was pro- 


» nounced by 


Suen, J. The plaintiff seeks to annul a judicial sale of his property made 
to the defendant under a writ of fieri facias. The only ground for annulling 
the sale which is urged in the brief of the plaintiff's counsel is, that the sheriff’s 
advertisements were all posted in the town of Franklin, instead of being posted, 
one there, and the others‘in two places in the parish other than the town of 
Franklin. It appears from the evidence, that one advertisement was posted at 
the court-house, one at the post-office, and one at the store of Smith & Harris ; 
all in the town of Franklin. The court-house and post-office were of course 
places of public resort ; that the store was a conspicuous and frequented place in 
that village, is also satisfactorily proved, and, indeed, is not disputed. 

There was judgment in favor of the defendant, and the plaintiff has appealed. 
The plaintiff relies, in argument, upon the case of Pumphry v. Delahoussaye, 9 
R. R. 42. That case was not overlooked in deciding the case of For v. Tio, in 
which we were called upon to interpret the statute of 6th April, 1843, and 
declined to adopt the construction given by our predecessors. We thought then, 
and still think, that the requisitions of the statute are satisfied by posting the 
advertisements at the court-house door and two other conspicuous and publicly 
frequented places in the parish, even though two or all of those places be in the 
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same village. ‘That this interpretation does no violence fo the language of the 
act, we think is clear; and it was a grave consideration with us then, as it is now, 
that the public officers charged with the duty of making judicial sales, had repeat- 
edly acted upon that construction, and rights had been extensively acquired 
under that practice. Although we entertained great deference for the opinion 
of our predecessors, we had less reluctance in dissenting from it and following 
our own, when we considered that the latter tended to quiet, and the former to 
disturb, titles acquired in good faith under the actions of public officers. 

For a more full consideration of the terms of the statute we refer to our 
former opinion. 1st Ann. 335. 

The judgment of the district court is therefore affirmed, with costs. 





Emity R. Davis el al. v. Joun Davis et al. 


The heir who owes a debt to a succession is entitled to collate it, and cannot be sued for the 
debt without proof of the insolvency or indebtedness of the succession, and the necessity 
of his paying. C. C. 1214, 1271, 1272, 1265. 


PPEAL from the District Court of St. Landry, Overton, J. Lewis and 


Porter, for the plaintiff, contended: The only question is, as to the right of 
the plaintiffs to sue before a final liquidation and settlement of the estate. Now, 
it is true, that art. 1265 L. C. provides, ‘that an heir who purchases at the 
sale of the hereditary effects is not obliged to pay the surplus of the purchase 
money until the portion coming to him be definitively fixed by a partition.” But 
to make this article of universal application to all cases of indebtedness on the 
part of those who may chance to be heirs, would place the effects of all succes- 
sions entirely at the mercy of any dishonest person who happens to be heir to an 
estate; for it would be easy to suppose cases where, from the tardy process of 
our courts, the whole assets of an estate might be squandered by an unfaithful 
heir before it would be possible to obtain a definitive partition; and perhaps 
a stronger case could hardly be put than the one now before the court. But 
suppose the article to be universal in its application, does it forbid a judgment 
liquidating the claim? Cannot a court pronounce on the validity of the claim, 
and suspend the execution of its judgment to await a partition among the heirs ? 
Shall I be compelled to stand by and suffer my debt to be prescribed, because the 
law provides that my co-heir shall not be obliged to pay until a partition is had? 
Would not this doctrine forbid a judgment of partition itself? 

This article, with others, must receive a reasonable construction, and we think 
the only fair construction is, that it confersa privilege of postponing the payment 
of any balance that may be due by an heir until a final partition ; but it would be 
manifestly unjust to permit a faithless heir to take advantage of this privilege to 
defeat the ultimate recovery of a just debt by a fraudulent transfer of his 
perty. Thus we say, that we have a right, notwithstanding this provision of the 
code, even if applicable to this case, to have our claim liquidated by a judgment 
of the court, and further, to annul any contract made in fraud of our rights. 

This case should form an exception to the ryle contained in the article under 
consideration. But should it not be considered an exception, this law has had a 
construction put upon it in the case of Rills v. Questo, 2 L. R. 250, where the 
learned judge well remarks, that ‘‘ whatever right the defendant may have on 
the estate, he cannot avail himself of it to avoid paying for the pro he bought 
at the sale of the estate,” (‘‘a fortiori,” a debt due to his dec ancestor, ) 
and adds, ‘‘there may be debts of the deceased to pay, and the estate must be 
liquidated before any heir may claim any part of it.” 

But defendant refers to the case of Rachal v. Rachal’s Heirs, 10 L. R. 454. 
If that case has any application to the issues in this case, it sustains our action, 
because in this, as in that case, we are seeking a judgment for a sum of money 
in the hands of a third person, viz: the defendant ; and, according to that case, 
we are entitled to a judgment each for his virile share as well as the defendant, 
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who is also an heir, and the whole estate is sold and consists in a sum of money, 
and is not susceptible of ition, but is of division, to use almost the very lan- 

of the learned judge. Should the exceptions be sustained, and the plain- 
tiffs defeated in their honest endeavors to secure the interest of the creditors and 
heirs of the estate, then we shall truly be placed in the unfortunate situation of 
creditors having claims undoubted and undisputed, yet unable to take any steps 
through the courts of the country to protect ourselves against the fraudulent 
misconduct of our debtor; and this, upon a rigid construction of a single article 
of the code, in its spirit (with this construction) contradictory to numerous other 
provisions of the same code intended to protect creditors against just such con- 
duct as is complained of in this case. 


¢ and Moore, for defendant, contended: If John Davis be an heir, he 
with the other heirs are undivided proprietors of the effects of the succession of 
their common ancestor, Major Davis, deceased; and if so, he is an undivided 
proprietor of the very claim for which plaintiffs are seeking to recover a judg- 
ment against him. bts due to a succession form as much a part of that suc- 
cession as land and slaves do. See L. C. 1214, 1215, 1216, 1252, 1254, 1255, 
1256, and10 L. R. 454. If an heir owes the succession, the debt forms a part 
of the successional effects which forms the subject of partition. See L. C. 1271, 
1272. 

An heir cannot be made to pay a debt due by him to the estate of his deceased 
ancestor, until a final partition has been made and the amount due by each heir 
definitively ascertained. How can the share of each heir be ascertained on the 
amount due by him definitively, until it is done by a partition effected in the 
mode pointed out by law? Although an heir may be a debtor of an estate, the 
same heir may prove to be a creditor on final settlement, for his co-heirs may 
happen to owe, in the shape of advances, more than he. But the debts of the 
succession are unpaid, and its credits uncollected. How is the nett balance to be 
struck which is to be divided? What claims presented against the estate will be 
allowed? What rejected? What amount of credits due the estate will prove to 
be good? Whatbad? Can the court go into the consideration of all these 
questions in this form of action? No! Because the parties that would be affected 
by it are not before the court. Or should the court make an approximate esti- 
mate in order to arrive at the nett balance? For some result must be arrived 
at, either certain or uncertain. John Davis is an heir of the estate and, conse- 
quently, a creditor of his indebtedness to the estate. The qualities of debtor and 
creditor are united in the same person, which creates that confusion of right 
which extinguishes the two credits. John Davis is an undivided proprietor of 
the successional effects; he is sued as a debtor to that succession of which he is 
an heir, and is therefore made to sue himself, which is absurd. 

Again, if one heir has a right to sue his co-heir for a debt due a succession, 
the latter possesses an equal right. Would this not lead to that circuity of action 
and multiplicity of litigation which the law abhors? Would it not lead to a 
species of cross-firing which would, in the end, prove most disastrous to the 
combatants? What is the remedy? The lawgiver foresaw the evil consequences 
that would flow from that course of aetion in the enforcement of right by heirs, 
which the plaintiffs are now pursuing, and provided an effectual remedy in the 
action of ition. Each heir can resort to thisremedy. No one can be com- 
ae to hold property with another unless the contrary has been agreed upon. 

heir who owes a debt to a succession may be made to collate it. L. C. 
1275, 1276, 1277, 1278, 1305 and 1326. 

If, in the course of a partition, difficulties should arise, the proceedings are 
suspended and referred to the judge. By this means all controversies among 
heirs in relation to community property are finally settled by one suit. L. C. 
1290, 1296 to 1299. The sums whieh each of the co-heirs owe to the deceased 
are divided. L. C. 1271 and 1272. The co-heirs to whom the collation is due, 
have a right to require and obtain an order that the property subject to the col- 
lation be appraised, in order that it may be included among the effects to be 
divided for the sum at whieh it is appraised. L. C. 1257, 1276 and 1278. 

This suit is premature. If a judgment is rendered against the defendant 
Davis, it would deprive him of a privilege accorded him by law. Now, if there be 
not sufficient effects in the suceession to satisfy the heirs to whom the collation 
is due, the amount of the collation, or the balance of it, shall be paid them by 
the heir who owes the collation. This heir shall have one year to pay the sum 
thus due by him, if he furnish his co-heirs with his obligation payable at that 
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time with ten per cent interest, and give a special mortgage to secure the pay- 
ment thereof, either on the real estate subject to the collation, if it is in his pos- 
session, or in want thereof, on some other immovable property which may suit 
the co-heirs. See L. C. 1355 and 1356. It may however be urged, that these 
articles are not applicable to the case at bar, because the claim sued upon is not 
real property. But the result is the same, whether it be a credit or real pro- 
perty which is collated. 

The judgment of the court was pronounced by 

Suivetz, J. This action is brought by Hannah Crosthwaite, as administra- 
trix of the succession of Major Davis, and in her own right as his widow, and 
by Emily Davis and others, children and heirs of the deceased, against John 
Davis, who is also a child and heir of the deceased, to recover from him a sum 
of about $1600. The claim is based upon two judgments obtained in Alabama 
by D. Gurley, for the use of Major Davis against John Davis. The prayer is, 
that the petitioners do recover and have final judgment against John Davis for 
the sum claimed. The petitioners also allege that John Davis had made a frau- 
dulent and simulated sale of certain lands and slaves to A. G. Burrows, in order 
to defraud his creditors. They pray that Burrows be cited, and that the sale be 
adjudged void. The petition contains no allegation that the succession of Major 
Davis is insolvent, nor that the share of John Davis in the succession, as heir of 
deceased, is not equal to the debt due by him. 

To this proceeding the defendant’s excepted; the exception was maintained 
by the district judge, and the plaintiffs have appealed. 

There is no error in the judgment. John Davis is himself an heir, and has, 
with the plaintiffs, his co-heirs, an undivided interest in the property of the suc- 
cession. There is neither allegation nor proof that the succession is insolvent; 
and it may well be that, after payment of the debts of the succession, the share 
coming to the defendant may be larger than his indebtedness to the succession. 
The heir who owes a debt to the succession is entitled to collate it. As regards 
the action of Mrs. Crosthwaite, in her capacity of administratrix, there may be 
cases in which an administrator may sue an heir who is a debtor to the succession, 
and compel him to bring the money into court. But such a proceeding ought 
not to be permitted, where there is no suggestion nor proof of its necessity for 
the purpose of paying the debts of the succession. So far as we can form an 
opinion from the documentary and other evidence in the cause, more particularly 
the procés verbal of a succession sale and account of debts and assets prescribed 
by the former administrators, the succession is amply solvent, independently of 
the alleged amount due by the defendant, and will leave a large surplus for dis- 
tribution among the heirs. See Civil Code, arts. 1214, 1271, 1272, 1265, &c. 

The claim to annul the sale to Burrows is incidental to and dependent upon 
the principal demand against the defendant, John Davis, and as the latter cannot 
be maintained, the former must be dismissed with it. 

It is therefere decreed, that the judgment of the district court be affirmed, 
with costs. 





BenyJAMIN McCiexanp, Administrator, v. H. Bmeman. 


The forfeiture of the right to act as administrator, contemplated by the act of 13th of March, 
1837, does not take place ipso facto by the omission to file an account. It is a matter to 
be acted upon in the matter of the succession, and cannot be inquired into collateraily in 
& suit brought by the administrator against a debtor of the succession. 


v. 
Davis. 





aaa Sane 
Besenan. 
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Where the prayer of the petition asks that the property be sold for cash to pay one install- 
ment, and the balance of the price on a credit to meet another installment not due at the 
time, and the last installment falls due before the case is disposed of, the court may order 
the sale to be made for cash altogether. 


PPEAL from the District Court of St. Landry. Overton, J. Lewis and 
Porter, for plaintiff. Swayze and King, for defendant. The judgment of 
the court was pronounced by 

Suet, J. The plaintiff having been appointed administrator of the suc- 
cession of Sarah Andrews, deceased, wife of Henry Bideman, caused an inven- 
tory to be made, and subsequently, in 1847, a sale to be effected. At this sale 
a slave was adjudicated to the defendant at the price of $1065, payable in two 
installments: one due in April, 1849, and one in April, 1850. In the inventory, 
as well as in the proces verbal of sale, the slave is described as the property of 
the succession of Sarah Andrews, and the latter is signed by the defendant. 
It also appears from the evidence, that the slave did not belong to the commu- 
nity, (if one existed between Bideman and his wife,) but was her separate 
property, being the issue of a female slave owned by her before her marriage 
with Bideman, which took place after the Code of 1808 went into force, 

The defendant excepted, in the first place, to the right of the administrator to 
sue, because he had not rendered an account of his administration within the 
year after his appointment, nor within the last year; and has thus, it is alleged, 
lost the administration. It appears from the evidence, that the plaintiff filed an 
account, which seems deficient in minuteness and detail, on the 2d May, 1849, 
shortly before the defendant answered in this cause. No opposition has been 
filed to it, and there has been no proceeding in the matter of the succession 
to oust the administrator. The forfeiture contemplated by the act of March 13, 
1837, does not take place ipso facto by the omission to file an account. It is a 
matter to be acted upon by the court in the matter of the succession, and can- 
not be discussed collaterally in a suit before a court exercising its ordinary juris- 
diction by the administrator against a debtor of the estate. We do not mean to 
say, that the court might not have ordered the sum to be deposited in court, and not 
to go immediately into-the hands of the administrator ona showing that the sum 
would be in danger, even before a formal proceeding to oust the administrator 


‘ had been determined. But no such showing has been made in the present case. 


It is next pleaded that the plaintiff cannot maintain his action, because the 
defendant was in community with the deceased, and there has been no settle- 
ment of the community, his share in which he alleges to be more than the 
amount now claimed for him. 

We have already stated that the property sold was unquestionably the separate 
property of the deceased, in which the husband had no interest whatever; and 
it was adjudicated to him at the sale as such. In accordance with the principles 
recognized in Robin v. Castille, 7 L. R. 295, we think the defendant has no right 
to retain the price until the community is settled. 

It is said, the judgment is erroneously given for both installments; when 
the suit was brought, but one installment had matured. The plaintiff’s prayer 
was that the slave be sold for so much cash as would pay the matured install- 
ment, and on a credit for the residue, according to the maturity of the second. 
This decree the plaintiff properly asked. He also asked a personal judgment 
for the whole price. As no exception was made on the ground that the last 
installment was not yet due, and as it had matured before the cause came to 
trial, we see no reason to disturb the judgment. 

The judgment of the district court is therefore affirmed, with costs. 
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Exopie Gonsoutin et al. v. Sanvapor Micves et al. 


Where a tutor neglects to give bond, it is his own fault, and cannot exempt him or his 
property from liability for his administration as tutor. 

A tator owes interest on the balance due to minors from the day his accounts were closed. 
C. C. 353. 


PPEAL from the District Court of St. Martin: Voorhies,J. E.C. Brent, 
for plaintiffs. Maskell, for defendant. The judgment of the court was 
pronounced by 

Preston, J. On the 23d of June, 1838, Salvador Migues was duly 
appointed dative tutor of the plaintiffs, Elodie, Hersilie and Malvina Gonsoulin. 
He took his oath as tutor, but did not give security as required by law. This 
being an omission of his own, does not diminish his responsibilities. He was 
the administrator of the succession of their grand-father, and liquidated their 
interest in the same at $1021 174; he received for them on the liquidation of 
their grand-mother’s estate, $133 124); and in right of their mother, $300: 
making $1454 30. 

The district court has allowed five per cent intérest, in favor of the minors 
against the tutor, on these sums, from the date of their receipt. We cannot 
disallow it, as the tutor has rendered no account of the expeditures for the 
minors. The aggregate amounted, on the 30th September, 1849, when the 
balance was liquidated, to $1918 32, for which judgment was rendered, with 
five per cent interest from that date until paid. Code, 353. 

The defendant submitted to a judgment and forced alienation of his property 
at the suit of his wife, on the 18th January, 1844, which the plaintiffs attack as 
simulated, and intended to defraud them of their rights. They have a legal 
mortgage to secure their rights from the date of the appointment of their tutor, 
on the 23d June, 1838. The sale is therefore immaterial to them, especially 
as the wife of the tutor shows no privilege, and her mortgage, if real, is pos- 
terior in date to the plaintiffs’. 

It is therefore decreed, that the judgment of the district court be affirmed 
with costs. 





~~ _—— 


Marevgerite A. Mouton v. Cameavu’s HEtrrs. 


The formalities prescribed by art. 1571 C. C. for nuncupative testaments must be strictly 
complied with, and although the notary’s certificate states that the legal formalities were 
observed, this may be contradicted by parol proof. 


PPEAL from the District Court of Lafayette, Overton, J. E. C. Brent, 
for plaintiff. C. H.and E. Mouton, for defendants. The judgment of the 
court was pronounced by 
Suewt, J. The plaintiff claims from the heirs of Cameau a sum of $3000 
in usufruct under a will of the deceased. In their original answer, the defen- 
dants pleaded a general denial, and also pleaded as follows: “They specially 
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deny auy rights to the plaintiff in and by virtue of the pretended will set up in 
her petition, which they say is not a valid will, and can give to the plaintiff no 
right whatever. Wherefore they pray that the will may be declared null and 
void,” &c. The cause being brought to trial, and the plaintiff having closed her 
testimony, the defendants oftered witnesses to prove that the formalities required 
by law were not fulfilled by the notary in making the will of the deceased. To 
this testimony the plaintiff objected, on the ground that all the formalities 
required by law appeared, from an inspection of the will, to have been complied 
with, and that there was no other issue made by the pleadings than whether or 
not the will was good and valid on its face, and whether in its enunciations of 
form it complied with the requirements of the law. There is a second ground 
of objection stated in the bill which need not be noticed, it not being relied upon 
by counsel here. Thereupon, the defendants tendered an amendment of their 
answer, in which they set forth that the will was not dictated in the presence of 
the subscribing witnesses, although upon its face it seemed so to have been done, 
and that other formalities which seemed to have been, on the face of the will, 
complied with, were in fact omitted. To the filing of this amended answer the 
plaintiff objected, that it came too late, the plaintiff having closed his testimony, 
and that it changed the issue and set up new matters of defence. But the dis- 
trict judge being of opinion that the validity of the will was already in issue by 
the pleadings, and the effects of the amendment was only to notify more spe- 
cifically the grounds of objection relied upon by the defendants, permitted the 
defendants thus to amend. The bill concludes as follows: ‘‘The court, at the 
same time, allowed the plaintiff time to prepare for the trial, and the case was 
postponed until the following day, when the parties proceeded to trial.” 

We do not deem it necessary to express an opinion, whether, under a rigorous 
construction of the previous pleadings, the testimony offered was admissible. 
But we are satisfied that this was not such an exercise of the large discretion in 
such matters vested in district judges, as this court, on appeal, should refuse to 
sanction, and thus shut out the investigation of truth. It is proper that this 
court should be more reluctant to reverse the opinion of a district judge where 
he has allowed an amendment, than when he has refused it. The former is | 
much less likely to do injustice than the latter. In the present case, it cannot 
be said that the plaintiff was taken by surprise, and unprepared. The court 
postponed the cause to the following day; and the plaintiff then proceeded to 
trial, without any application for a further postponement. 

Upon the merits, we concur in opinion with the district judge. The code pre- 
scribes the following formalities for a nuncupative will by public act, art. 1571: 
‘The nuncupative testaments by public act must be received by a notary public 
in presence of three witnesses residing in the place where the will is executed, 
or of five witnesses not residing in the place. This testament must be dictated 
by the testator, and written by the notary as it isdictated. It must then be read 
to the testator in presence of the witnesses.” Express mention is made of the 
whole, observing that all those formalities must be fulfilled at one time, without 
interruption, and without turning aside to other acts. 

Thus we see that the law requires, in a will of this kind, that the testator 
should dictate, as well as hear and subscribe the will. 

The will was made before the recorder of the parish of Lafayette, in which 
the cause was tried, and three witnesses residing in that parish, R. M. Stevens, 
P. Landry fils, and J. M. Melangon. Landry testifies that he saw the 
recorder write, he being seated. Witness did not hear the testator speak a word 
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to the recorder. Witness states also that the testator did not dictate any thing 
to the recorder in his presence. Cameau was present and seated in his bed 
when the will was read, and was not too ill to be ableto pay attention to what was 
going on, and believes the testator heard the reading of the will. Melancon says 
he was sent for to sign the will, and when he arrived found the recorder at the 
foot of Cameau’s bed in the act of writing; did not hear the testator dictate any 
thing:to the recorder; did not dictate any thing to the recorder in his (witness) 
presence ; heard him read aloud the will to the testator, and thinks from the lan- 
guage of the testator he knew what was going on around him. Stevens testified 
that not a word was dictated to the recorder by the testator in his presence. 

It is clear, therefore, that under the article of the code, the will is invalid. 
The point was also so held in Langley’s Heirs v. Langley’s Executors, 12 L. R. 
117, and in Knight v. Smith, 3 M. R. 167. The latter case was under the 
Code of 1808, which is similar in this respect to the Code of 1825. 

Judgment affirmed, with costs. 
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Succession or ALLEN J. Key. 


The acknowledgment of the correctness of an account is not conclusive against the correc- 
tion of gross errors in fact, or mistakes as to the legal rights of the parties. 

An executor who is also an attorney at law will not be allowed to charge for his services as 
attorney, nor can he obviate this by charging the fees as due to other lawyers who never 
in fact attended to the business. 


PPEAL from the District Court of St Mary. Voorhies, J. 

A The judge of the distgict court decided as follows: “ Thomas E. Bowles 
was formerly appointed executor under the will of Allen J. Key, deceased, 
whose succession was opened in the month of March, 1844. A judicial-sale of 
all the property of the succession was made on terms of credit during the 
executorship of Bowles. Previous to the maturity of the last term Bowles died 
without having rendered any account of his administration. On the 3d of 
September, 1841, TJ'homas Maskell was appointed curator. On the 2d of 
July, 1849, he was dismissed from his office as curator, and ordered to render an 
account of his administration. The opposition of the heirs to the account 
rendered under this order, constitutes the subject matter in litigation. 

‘It is proper in the first place to notice some of the acts of the curator prece- 
ding the rendition of his account. On the trial, he has introduced an account 
certified to be correct by John B. Conrad, as attorney of the absent heirs. 
The certificate of Conrad bears no date. The following memorandum appears 
in the body of said account. ** These credits are allowed as per agreement 
between me and some of the heirs as per contract of settlement made and 
signed in triplicate, at Franklin, April 20th, 1844.”" Hence, it is obvious that 
the certificate must have been given subsequently to the 26th of April, 1844, 
the date of the agreement; at all events there is no evidence to the contrary. 
The account could not, therefore, have been the basis of the agreement. But be 
this as it may, it is nevertheless true that the sum of $2299 61, specified in said 
agreement, which has also been introduced in evidence, for debts, charges and 
expenses, corresponds precisely with the aggregate of the debts, charges and 
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Grquees oF expenses detailed in said account, and also constitute the same items now in con- 
troversy. The curator was authorized, under said agreement, to retain in his 
hands the sum of $1240 41, until the adjudication of the court on Polly Bed- 
good’s right of heirship, which was contested on the ground of her illegitimacy ; 
and also the sum of $500, the legacy in favor of the emancipated slaves under 
the will of said Key. The right of heirship of Polly Bedgood appears to be 
still unsettled. The legacy has never been paid over to the legatees. Since 
the removal of the curator Henry C. Wilson has been appointed dative testa- 
mentary executor. The charges and expenses embraced in said sum of 
$2299 61, constitutes the main, if not the only matter in controversy. It is, 
however, contended by the curator, that the agreement of the heirs in relation 
to said items is conclusive against them. I do not think so. The acknowledg- 
ment of the correctness of an account is not conclusive against the correction 
of gross errors in fact, or mistakes as to the legal rights of the parties. 6 L. 
R. 204. 

“J shall now proceed to examine the various grounds of opposition in the order 
presented in said opposition. 

“Ist. The correctness of all the items, except such as are to be specially 
noticed hereafter, has been satisfactorily established by the evidence. 

“2d. The claim of John B. Conrad, for services rendered as attorney of the 
absent heirs, being liquidated by the judgment of a competent tribunal, the 
payment of the same is, therefore, legal, and cannot be questioned in this cause. 

“3d. The claim of the curator for counsel fees, amounting to the sum of 
$1563, is resisted, on the ground that the same is exhorbitant and illegal. The 
services were rendered by the curator, and not by Simon and Maskell, as speci- 
fied in the account; he alone claims the benefit of said fees. It was admitted 
on the trial by the curator, that Judge Simon had never been employed in any 
of the cases in which said fees are charged. In the case of Baldwin’s Execu- 
tor v. Carleton, 15 L. R. 399, the court virtually adopted the English rule, that 
an executor who isalso a professional man, and renders legal services to the 
estate he administers, is not entitled to any separate compensation, The reason 
of the rule is that the best counsel should be selected and employed on the best 
terms. Judge Martin, in delivering the opinion of the court, remarked, that 
it was the duty of the executor to make such selection; ‘but it was his interest 
in this case that he should be employed at all events, and, as his conduct has 
shown, on the very highest terms. In our opinion, he succumbed to the tempta- 
tion.” It is urged by the curator, that no action lies toe recover what has been 
paid or given in discharge of a natural obligation. This is conceded. But it 
can hardly be contended, that the funds retained in his hands as curator, in com- 
pensation of his claim for counsel fees, can be considered as a payment. Had 
the heirs received the funds, and then made the payment to the curator, the 
principle contended for might be applicable. The claim of the curator for coun- 
sel fees must therefore be rejected. ; 

“4th. This ground of opposition has already been settled. 

“5th. The curator is only entitled to commission on $11318 35, the amount 
of the inventory made on the 3d of September, 1841. Instead of $294 41, his 
commission must therefore be reduced to $282 94. C. C. 1062. 

“6th. The share of each of the heirs can only be ascertained after the final 
liquidation of the succession, fixing the nett amount of the funds to be divided 
among them. Nancy L. Key, the niece of the testator, is entitled to a full share 
under the will. Polly Bedgood, a sister by the half blood of the testator, is 
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represented to be illegitimate, and not entitled to inherit. Her portion must Guctanene oF 


therefore be reserved, and paid over to the dative testamentary executor, subject 
to the further action of the court. Her portion must be fixed according to the 
provisions of article 909 of the Civil Code—to wit, one fourteenth of the nett 
amount of the active mass, there being six roots, including Nancy L. Key, of 
the paternal and maternal lines. The amount received by each of the heirs 
from the curator, must be deducted from their respective shares thus ascertained ; 
and in case said curator shall have overpaid any of them, he shall be accountable 
for the surplus as having paid the same without any legal authority. 

“7th. The principles laid down in the 6th ground of opposition ate applicable 
to this. 

“8th. The curator is bound to account for and pay over to the heirs the amount 
of their respective shares, deducting therefrom what he has already paid over to 
them, and fo account for and pay over to Henry C. Wilson, as dative testamen- 
tary executor, the sum of $500—the amount of the legacy in the will, and the 
amount reserved to meet the contingent shares of said Polly Bedgood. 

“9th. For ought that appegrs to the contrary, the curator has given credit for 
all the funds to which the succession is entitled. 

“10th. The curator must allow interest on all sums in his hands, according to 
the decree of the 2d of July, 1849. 

“It is therefore ordered, adjudged and decreed, that the account thus rendered, 
with the foregoing modifications and amendments, be and the same is hereby 
homologated.” 

Thomas Maskell, for appellant. W.C. Dwight, for appellees. The judg- 
ment of the court was pronounced by 

Suet, J. In this case the district judge has given at length the reasons 
for his decree, and we fully concur in the conclusion to which he arrived. We 
are clearly of opinion, that the heirs ought not to be held to the settlement made 
in ignorance of the true state of facts. And we deem it our duty to remark, in 
addition to the fact that Mr. Simon was not professionally employed, (as was 
represented by the curator to the heirs,) that a portion of the charges illegally 


made by the curator in his own favor, under the name of Simon and Maskell, 
appears to us exhorbitant. 
Judgment affirmed, with costs. 





Dunuop, Moncure & Co. v. Nancy TARKINGTON. * 


In the absence of any proof of an agreement as to the manner of imputation, a payment 
must be imputed to the debt which the debtor had the greatest interest in discharging at 
the time. C. C. 2161, 2162. 


PPEAL from the District Court of St. Mary, Voorhies, J. Maskell, for 
plaintiffs. The judgment of the court was pronounced by 
Super, J. The plaintiffs became, in the spring of 1846, the holders of 
two notes of the defendant, each for $2000, one due Ist April, 1846, the other 
due Ist April, 1847, both bearing interest at ten per cent after maturity, and 
secured by mortgage of a plantation belonging to the defendant. On the 3d of 
March, 1847, the plaintiffs advanced to her asum of $1420, and on the 7th May 
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eee a further sum of $300, at six per cent interest. In the years 1846, 1847 and 
Tarxinaton. }848, the defendant made shipments of sugar to the plaintiffs, the nett proceeds 





of which were sufficient to pay the mortgage notes and interest, if applied to 
them, and not to the total amount of the defendant’s indebtedness. The ques- 
tion. is whether the defendant has a right to have the imputation made to the 
mortgage notes. 

We have no evidence before us showing under what agreement, as to. the 
application of proceeds, the sugar was shipped, nor that the defendant has ever 
expressly or impliedly assented to any other imputation than that which she 
claims. If there was any such agreement, either express or resulting from the 
correspondence or course of dealing of the parties, it should have been proved. 
In the absence of such proof, we consider the case as controlled by the text and 
spirit of articles 2161 aud 2162 of our code. ‘‘ When the debtor of several debts 
has accepted a receipt, by which the creditor has imputed what he has received 
to one of the debts specially, the debtor can no longer require the imputation to 
be made to a different debt, unless there has been fraud or surprise on the part 
of the creditor. When the receipt bears no impytation, the payment must be 
imputed to the debt which the debtor had at the time most interest in discharging, 
of those that are equally due, otherwise to the debt which has fallen due, though 
less burthensome than those which are not yet payable. If the debts be"6f like 
nature, the imputation is made to the less burthensome; if all things are equal, 
it is made proportionally.” 

The judgment of the district court is therefore affirmed, with costs. 
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ALEXANDER Lewis v. Wm. Q. Gorpy et al. 


Where the plaintiff in execution appoints an appraiser of the property to be sold under it, 
this amounts to a waiver on his part of any error in the advertisement 

The rule that the formalities in forced alienations are to be strictly observed, is intended 
rather for the benefit of the defendant and purchaser. 


PPEAL from the District Court of St. Mary, Voorhies, J. Thos. Maskell, 
for plaintiff. Cook and Splane, for defendants. The judgment of the 
court was pronounced by 
Preston, J. On the 12th of April, 1844, Alexander Lewis sold to David 
D. Jarvis a tan-yard, in the town of Franklin, with the buildings and improve- 
ments, for $682, payable in notes at one, two, three, four and five years after 
date, bearing eight per cent interest and secured by mortgage. Jarvis left the 
State,without paying any part of the notes ; and in September, 1846, the plain- 
tiff issuéd an order of seizure and sale against the property, praying that it might 
be sold on terms corresponding with the installments of the price; which the judge 
ordered. The clerk issued a writ of seizure and sale, conforming substantially 
to the prayer of the petition and order of the judge. 
' The sheriff advertised the property for sale on the 2d of January, 1847, for 
cash. He was authorized by the plaintiff's attorney to postpone the sale to the 
6th day of February, 1847, and again advertised it for sale on that day. It was 
on that day appraised by an appraiser appointed for the plaintiff, and one 
appointed by the sheriff for the defendant, and adjudicated for two-thirds its 
appraised value to H. C. Dwight, the money paid and the writ returned so far 
satisfied. 
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The sale was treated by the plaintiff as a nullity; and he subsequently obtained 
another order of seizure and sale, caused the property to be sold, and purchased 
it himself. He now sues to annul the sheriff’s adjudication under the first 
order of seizure and sale. The cause of nullity set forth in his petition is, that 
there was but a pretended order of seizure and sale which was an absolute nul- 
lity. So in his brief the plaintiff specifies as the cause of nullity that the order 
of seizure and sale issued by the clerk did not follow the terms and cenditions 
of the sale as granted by the judgment. 

The petition for the order of seizure and sale prayed that the property might 
be sold ‘for cash, for the sum of $154, with eight per cent interest thereon, 
from the 12th April, 1844, till paid; $145 20, with like interest, from the 12th 
April, 1846, and on a credit as follows: for the sum of $130 40, payable the 
12th April, 1847 ; $127 60, payable the 12th April, 1848, and $118 80, pay- 
able the 12th April, 1849; which three notes are to bear eight per cent per 
annum interest from the time they respectively become due; which was ordered 
by the judge. 

The writ of seizure direqged the sale “to satisfy a demand set up by Alez- 
ander Lewis against David D. Jarvis for the sum of $682, payable as follows : 
pore ge one year after date; $118 80, payable five years after date ; 
$130 °40, payable three years after date; $145 20, payable two years after date, 
and $127 60, payable four years after date, to secure the payment of which 
sum of $682 said Jarvis gave his promissory notes, all dated the 12th April, 
1844, and payable as above stated, each note bearing eight per cent per annum 
interest from the time they respectively become due. So that the terms and 
conditions of the sale in the order and in the writ of seizure and sale are the 
same. 

We perceive by the sheriff’s return, although it has not been formally brought 
to our notice by the pleadings nor by the plaintiff’s brief, that the sheriff adver- 
tised the property for sale for cash, and it does not appear that he advertised the 
terms of credit. This error of the sheriff, if it existed, has not been sufficiently 
proved, to require us to express an opinion with regard to its effect. It may be 
observed, however, that within about sixty days of the sale a second installment 
of the price was to fall due, making with the costs a greater amount of cash than 
the two-thirds of the appraised value of the property at either the first or second 
sale. The error in the advertisement did not, therefore, cause the plaintiff any 
material injury. It is to be observed also, that the attorney of the plaintiff, about 
the day of sale, caused the property to be appraised for sale, although perhaps 
erroneously advertised, and thus appeared to waive the error. And it was the 
duty of the plaintiff and his attorney to see that the proceedings were conducted 
according to the requisitions of law ; and as neither the defendant nor purchaser 
complains, the plaintiff should not be heard. The strict observance of the for- 
malities of law in forced alienations is required rather for the defendant and 
purchaser of the property than of the plaintiff. They, for all that appears, are 
satisfied with the legality of the sale, and we cannot see sufficient reason for 
entertaining the complaint of the plaintiff. 

The judgment of the district court is therefore affirmed, with costs. 
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Listma Provost v. Pav Provost. 


The law forbids the transfer of paraphernal property by the wife to pay the debts of the 
husband, or the debts of the community which he was bound to pay. 


| pleas from the District Court of St. Mary, Voorhies, J. ~ Olivier, for 


plaintiff, made the following points: 1. An obligation without a cause, or 
with a false or unlawful cause, can have no effect. C.C.1887. And the cause 
is illicit when it is forbidden by law. C. C. 1889. Consequently, the agree- 
ment or transaction based upon such a cause is void. C. C. 2026. 2. Indi- 
viduals cannot, by their conventions, derogate from the force of laws, and what- 
ever is done in contravention of a prohibitory law is void. C.C.1land12. 3. 
The wife, whether separated in property from her husband or not, cannot bind 
herself for him, nor conjointly with him, for debts contracted by him before or 
during marriage. C.C. 2912. 4. The wife is not bound if the consideration 
of the contract be not for her separate advantage, apd not something which the 
husband was bound to furnish her with. 7 N.S. 65. 7M. R. 465. 2d Ann. 
579. 4th Ann. —. And the burthen of proving that the transaction enured to 
her benefit, is upon the defendant. 4 R. R. 509. 1st Ann. 428. The hus- 
band is bound to furnish the wife with whatever is required for. the necessities 
of life. C.C. 122. 5. The transfer by the plaintiff to the defendant of her 
rights in the succession of her father, to secure the payment of her husband’s 
debts recited in the act, is null, because it is in effect a contractof suretyship, or 
assumpsit, by which the plaintiff was made to divest herself of her rights to 
secure the payment of her husband’s debts; and that this transaction, far from 
enuring to her benefit, will wrest from her every means of support, should the 
judgment of the inferior court be reversed, is abundantly shown by the evidence 
in the record. 6. When the law incapacitates persons from making contracts 
of a particular kind, its provisions cannot be evaded by giving to those contracts 
a different form from that forbidden by law, when in substance the contract is 
that prohibited. 5 .N.S.54. 7 N.S.343. 5N.S. 431. 4R.R. 509. Ist 
Ann. 428. 

Brette and Tucker, for the defendant, contended: 1. To the proposition that 
the wife cannot bind herself for her husband, nor conjointly with him, for debts 
contracted by him before or during the marriage, we yield a ready assent, for it 
is a positive enactment of the code; but we insist that the contract under con- 
sideration does not come within this prohibition. That the contract of the wife, 
in order to be binding upon her, must inure to her own benefit and advantage, is 
a proposition that has been too often established by the decisions of this court to 
admit of a question; and in insisting upon the validity of the contract of the 
pews in the case at bar, this proposition may be admitted to its fullest extent. 


‘For, by a simple inspection of the authentic act itself, it will be found pregnant 


with evidence that the contract mured to the benefit and advantage of the plain- 
tiff, and that, too, by her own solemn acknowledgment; to contradict which 
there is not a particle of evidence in the case, but the evidence of A. Picol, to 
coroborate it. 

The district judge erred. This will be apparent from a mere inspection of 
the authentic act. The authorities invoked by the counsel of the plaintiff to 
support her cause, do not embrace the case at bar, and are not at all decisive of 
it; which will clearly appear by looking to the facts on which those authorities 
rest. 
In none of the cases where the Supreme Court have absolved the wife from 
her engagements, did the contract in any way inure to her benefit or eg + 
but it was either directly or under disguise to pay the debtsof the husband. The 
very facts wanting in them to make the contract binding are manifest in this 
case. 

But the case of Dickerman v. Reagan, 2d Ann. 440, embraces this case, and 
is of controlling authority, on the point under consideration, in favor of the appel- 
lant. There, an action was brought to render the wife liable for articles of mer- 
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chandise, alleged to have been furnished for the use of herself, family and plan- 
tation, during the existance of her marriage. The defence was, that the property 
of the defendant was all paraphernal; that it was under the administration and 
control of the husband, between whom and herself there existed a community 
of acquets and gains, at the time the account was contracted; and that the debt 
was due by the community, and not by the defendant. The issue of fact was 
proved as laid. The husband appeared to have no pecuniary means. Some of 
the wituesses stated that he had the exclusive control of the defendant’s pro- 
perty; others, that he managed her affuirs as her agent. This court says: 
‘«* Whatever may have been the character of his authority, the defendant could 
not, by surrendering to him either the partial or entire administration, exonerate 
herself from liability for debts incurred for her individual use, or for the purpose 
of rendering ber separate property productive, or in supporting those marriage 
charges which she is bound by law to bear. It is true, that debts contracted 
during the marriage enter into the community of gains, and must be acquitted 
out of the common fund. C. C. 2372. But this provision applies to the 
parties alone, and regulates their rights between themselves. upon the settlement 
of the community at its dissolution. It has no application to creditors, and can- 
not deprive them of their recourse against the wife during the marriage, for 
debts contracted for her separate advantage, and for which she is individually 
liable.” See also 2 L. R. 89. 

2. This action, as broughteby the plaintiff, is the action condictio indebiti to 
which the wife was entitled under the senatus consultum velleianum, to recover 
back property sold by her to her husband’s creditors in discharge of his debts. 
16th law of the Ist title of Pothier’s Pandects. And being a branch of the 
general action sine vausd, by which all that has been paid or given without real 
motive may be reclaimed; it is therefore sufficient that there be a cause, real 
or probable, for paying, to defeat the plaintiff at bar. 

It will not be denied, we trust, that the authentic transfer was a payment of 
what was due to defendant by the plaintiff, or her husband, or the community. 
So true is this, that the transfer has made a transposition of the parties. Here- 
tofore defendant was the creditor, but no sooner was the transfer perfected, than 
he became the debtor. He obligates himself to restore to plaintiff any surplus 
there may be. 

3. Plaintiff says that the veritable debtor is her husband. Were that true, 
she is, nevertheless, precluded from recovering here, as payment made for a debtor 
by any person whatever is good, and extinguishes the obligation. ‘+ Repetitio 
nulla est ab eo qui suum recepit tametsi ab alio quam a vero debitore solutum 
est.” Poth. vol. 5. p. 108. C. C. 2126, 2127. 

4. Even admitting that plaintiff’s obligation was merely a natural one, and 
could not have been enforced by action, yet it has the following effect, viz: that 
no suit will lie to recover what has been paid or given in compliance with such 
natural obligation. C. C. 1752, 2129, 1840, 2280. 

If our Jaws do not permit the enforcement of natural obligations by action, it 
is because of the uncertainty of their being legitimate. Payment shows that the 
suspicion of the law was not founded. The plaintiff’s obligation to pay for what 
she bought at the defendant’s store to support herself and family, is a natural 
obligation of the strongest kind, founded on equity. ‘* Neminem aequum est 
cum alterius detrimento locupletari.” Plaintiff's husband was a poor man, with- 
out trade, profession or shelter. She got bread and clothes from defendant, who 
supported her and family for a long time. Can it be said that her’s is not a 
natural obligation? C.C. 243. To bring the action condictio indebiti with suc- 
cess, the thing sought to be recovered should not have been given in consequence 
of any natural obligation. Poth. vol. 5, p. 108, 109. 

The plaintiff obtained credit with Provost, the defendant, by her repeated 
promises to pay him with the share of her father’s estate, as the two transfers 
will show. The language of Judge Bullard in the case of Alling v. Eagan, 
11 R. R. 246, is applicable here. He says: * It is hardly necessary to say, 
although it does not appear to be universally known, that married women are as 
much bound to be honest as their husbands, and that it is equally incumbent 
on them to come into court with clean hands.” 

This Supreme Court has held that the law will secure, honestly and fairly, 
the rights of the wife without converting it into a weapon to strike down the 
rights of her creditors. ‘ Deceptientibus mulierebus senatus consultum auxilio 
non est.” Ulp. book 29. 
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5. Art. 2412 of the Civil Code was intended for the protection of the wife ; 
but if it be held to prohibit her from binding herself under circumstances like 
these, the humane intention of the law is defeated, and this provision is converted 
into an instrumeat of oppression to her, by withholding from her that credit 
which is so often, as in this case, indispensible for her own comfort and that of 
her family. Such a construction cannot be correct. 

A judgment so subversive of the principles of law and: moral honesty cannot, 
we are confident, receive the sanction of the Supreme Court, but will be reversed. 
But should this tribunal be of a different opinion, then the defendant will at least 
be entitled to have the case remanded, with permission to the plaintiff to show 
what part of the consideration for the transfer was received by her husband and 
did not inure to her benefit. The onus probandi devolves on her, and she must 
establish her case by proof, or the authentic act will be held binding on her to 
its full extent. Hughs v. Harrison, 7 N. 8. 251. 


The judgment of the court was pronounced by 

Sure, J. This isan action by a married woman to annul an authentic 
act executed in March, 1849, whereby she transferred to the defendant her 
interest in the estate of her deceased father. The consideration stated in the 
act is: 1. That the defendant had at different times advanced to the plaintiff a 
quantity of goods and articles of divers kinds, which she acknowledges, in the 
act, she had employed for her personal use and the support of her family. 2. 
That the defendant had, on the 31st March, 1848, paid to A. Laban a promis- 
sory note made by her husband in 1847, being for the first installment of the price 
her husband had bound himself to pay for a negress slave and her child, which 
the plaintiff acknowledged she had in her possession, and which she needed for 
the use of herself and fumily. And lastly, that the defendant, in July 1847, 
received another promissory note of her husband, being for value received in 
merchandise, which the plaintiff acknowledged to have used for herself and 
family. The act obligated the defendant to surrender to the plaintiff any surplus 
there might be after applying the money which might be realized from the 
interest assigned to the payment of the enumerated debts. 

Mrs. Provost does not appear to be separated in property from her husband. 
All the debts were, in their origin, debts of the community. The credit was given 
expressly to the husband in the case of the two last items, and there is nothing 
but the wife’s acknowledgment in the act to show that the goods mentioned in 
the first item were furnished to her. The act itself does not purport to declare 
that they were given upon her separate credit. Under the evidence, there is no 
doubt that the assignment was an attempt to apply the separate property of the 
wife to the payment of debts of the husband, which the law forbids. C. C. 2412. 
See also Patterson v. Thayer, and the cases there cited. 

The judgment of the district court is therefore affirmed, with costs. 





D. C. Sirrre v. James Morean. 


Where a sheriff has made a seizure on two executions, and there was a prior judicial mort- 
gage to which he applied a portion of the proceeds, the property seized not having sold 
for enough to satisfy the writs, the only interest the judgment debtor has is to see that 
the proceeds of the sale be applied to the executions. He cannot sue for the money. 

The principle that there can be no sale on a fi. fa. unless the price bid exceeds the amount 
of prior mortgages, does not apply to judicial mortgages. 
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PPEAL from the District Court of St. Landry, Overton, J. 

This was an action brought against the sheriff for the misappropriation of 
the proceeds of the sale of thé plaintiff's property made on two executions. 
The property did not sell for enough to pay the two executions. The slieriff 
applied a portion of the proceeds to the payment of a prior judicial mortgage. 

Linton and Martel, for plaintiff. Swayze, for defendant. The judgment of 
the court was pronounced by 

Rost, J. We concur with the district judge in this case, that the plaintiff 
has no claim against the defendant. If it be true that the defendant had no 
right to apply the proceeds of the judicial sale of tlre two slaves seized to the 
oldest judicial mortgage existing upon them, and there were no privileges or 
conventional mortgages, those proceeds should have gone to the seizing creditors ; 
and as they were not sufficient to satisfy the judgments under which the sale 
took place, the only right which the plaintiff can have is to see that they be thus 
appropriated ; he cannot recover them himself unless he shows that those judg- 
ments have been satisfied. He alleges that the judicial sale was null because 
the price of adjudication was less than the amount of mortgages affecting the 
property. We are of opinion that the rule does not apply to judicial mortgages; 
but if it did, the plaintiff has not made the purchasers parties to the suit, and 
has besides validated the sale by claiming the proceeds. 

The judgment is affirmed, with costs. 
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Gerorce W. SMITH v. WiL.t1am J. Nasu. 


Where the plaintiff had alleged a contract for making three hundred thousand bricks, and on 
the trial offered in evidence a contract for the making of two hundred thousand, and as 
the defendant was not taken by surprise and could suffer no injury from the admission of 
the contract in evidence, it was improperly rejected by the lower court. 

Where the opposite party is not taken by surprise, a correction in the pleadings of the date 
of a note annexed, or in the namé of a party, or the errors of an attorney, may be corrected 
on the trial. 


PPEAL from the District Court of St. Mary. Voorhies, J. Cook and 
Splane, for plaintiff. Brent, for defendant. The judgment of the court 
was pronounced by 

Preston, J. The plaintiff brought suit on a written contract between the 
parties; dated the 2lst of April, 1848, to make and burn, as he states, 300,000 
bricks. He alleges that the defendant violated the conditions of the contract, 
and after he had progressed towards its completion, and was willing to complete 
it, the defendant discharged him without any cause whatever. He prays for 
damages, and that the defendant may be condemned to pay him according to the 
contract. 

The contract was admitted in the answer, and the defendant plead that the 
plaintiff had failed to comply with his part of the contract within the time speci- 
fied in it, and averred that he had faithfully complied with his covenants, and 
that it was through plaintiff’s fault that the contract had not been consummated ; 
by which he had suffered damages to the amount of $1000, for which he sued 
in reconvention. 
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The plaintiff, through error, stated in his petition, that he was to make and 
burn 300,000 instead of 200,000 bricks. When the contract was offered in 
evidence, it was objected to by the defendant, and rejected by the court, on the 
ground that the quantity of brick specified in the contract differed from that 
stated in the petition. ' 

The existence and execution of the contract was not disputed; and the quan- 
tity of brick specified in it was less than the quantity upon which the plaintiff, 
through error, had claimed damages in his petition. The greater the quantity, 
the greater the damages to which the plaintiff was entitled if his allegations were 
true. The defendant could therefore have suffered no injury by correcting the 
error in the petition, or admitting the contract in evidence. 

The defendant was not taken by surprise by offering the contract in evidence, 
as it was manifestly referred to in the petition, as he had a duplicate and no sug- 
gestion was made that there was another contract between the parties. In the 
case of Tio v. Gordon, the notes sued upon were executed in 1838, but described 
as dated in 1837. They were annexed to the petition, and the defendant was 
not taken by surprise. Therefore, the court admitted the amendment of the 
petition on the trial, and the Supreme Court approved it. 14 L.R. 419. So 
as to the correcting of a name in the pleadings. Lallande v. Terrell, 12 L. R. 
9. A similar amendment in the case of Tucker v. Liles, was made on the trial, 
and properly, as decided by the Supreme Court. 4 L.R. 298. The case of 
Chalmer v. Stowe, to the contrary, dependec upon a special rule of court. 3 
N.S. 309. 

At all events, the court should have granted a new trial, and, in furtherance 
of justice, have allowed the correction of an immaterial error, which may be 
done at any time if the opposing party suffers no injury thereby. 1 M. R. 182, 
183. Astor v. Morgan, 1 N.S. 583. 1 L. R. 433, 434. 

The amendment did not change the nature of the action or issue, and therefore 
should have been admitted. Code of Practice, 419. 8 N.S. 438. The 
amendment required no answer, because issue was joined on everything material 
in the suit. 3 M. R. 398, 404. The only questions at issue were, which of 
the parties had failed to comply with the stipulations and conditions in the con- 
tract, and what damages had thereby been occasioned to the other. These 
being the only questions presented by the pleadings, and a contract being admitted, 
it should have been received in evidence, to show what were the conditions and 
stipulations of each party; also to show, that even if the defendant had violated its 
conditions, the plaintiff had not suffered the extent of damages which his attorney 
by error had claimed. The errors of an attorney may be always corrected, 
if the correction be not injurious to his adversary. The Ursuline Nuns v. De- 
passau, 7 N.S.647. A cause may be remanded to currect the oversight of an 
attorney, if justice requires it. 10 L. R. 409. 

It is therefore adjudged and decreed, that the judgment of the district court 
be reversed, and that this case be remanded, with instructions to the judge to 
permit the plaintiff ’s attorney to correct his petition, and to admit the contract 
between the parties in evidence on the trial of the cause; and that the appellee 
pay the costs of this appeal. 
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Mary E. Rucker et al v. Moses Lippe. 


Where a party sells land to another, a right of way being reserved to the vendee, the vendor 
within a reasonable time, is bound to point out the place where the right of way is to be 
exercised. C.C. 1907, 2450, 2451. 

Where a party to asale of land is bound to furnish a right of way, he cannot enforce the 
payment of the price until he has complied with that obligation. 


PPEAL from the District Court of St. Mary, Voorhies, J. Splane and Cook, 


for plaintiffs, submitted the following points and authorities: 1. The right 
of way or passage formed part of the object of the sale ; it was the duty of Lid- 
dell to furnish the passage before he could bring suit for the recovery of the 
price. C.C. 1907, 2450, 2451, 2452, 2455, 2458 and 2459. 2. There was an 
active violation of this contract on the part of Liddell, by putting up a barn and 
fence on the place where the passage was given. C.C. 2926, 11 L. R. 289. 
3. The general rule that the delivery of immovables accompanies the act of sale, 
ceases to be applicable in this case, it is*an exception. C.C. 2455, 2458. 4. 
The seller, before he can expose or claim payment of the price, to exhibit a valid 
and unencumbered title. 11 L.R.551. 5. The sale of a thing -belonging to 
another is void. C.C. 2427. 1st Ann. 284. 3d Ann. 326. 6. An injunction lies 
to prevent any act which, if consummated, would afford a ground for a claim for 
damages. 5 N.S. 501. 7. If the place where the servitude that is due 
is not designated in the title, he who owes the servitude is bound to fix the place 
where it is to be exercised. C.C. 775, 773, 776 et seq. 1 R. R. 321. 8. The 
creation of a servitude is an alienation of a part of the property. C.C. 727, 
728,729. As to delivery: C. C. 2462, 2465, 2466. 

Wilson and McClarty, for defendant, contended: 1. That he has fully per- 
formed his contract; he has delivered the land and the right of way to the plain- 
tiffs, and they were the objects of the sale for which the price was to be given. 
That the time for designating the right of way was not fixed by the contract of 
the parties, and the obligation imposed upon the defendant, being for the benefit 
of plaintiffs, is to be fixed by the demand of the plaintiffs. In those cases where 
by the terms of the contract no particular time is fixed for the performance, it is 
presumable that it is to be discharged at the demand of the obligee, and not 
before. 6 N.S. 229. 2. But even if the defendant was bound to designate 
the place for the exercise of the right, without regard to a precedent request by 
the plaintiffs, his failure to do so was a passive breach of the contract; and in 
order for plaintiffs to avail themselves of any legal remedy for the injury such 
breach may have occasioned, they must put defendants in default. C.C. 1906 
and 1927. The rule requiring a creditor to put his debtor in default as a pre- 
liminary step to legal redress for the passive breach of a contract, applies as 
well to the case in which it is pleaded as an exception as where it is made the 
ground of a direct action. 15 L. R. 297. 1n this case there is no evidence of 
demand being made by the plaintiffs on the defendant to designate a place for 
the exercise of the right of way, until the institution of this suit; shortly after 
which the defendant caused a space of thirty-two feet to be left along the rear 
line of Richardson’s land, for the exercise of the right of way. 3. But even if it be 
conceded that the defendant has failed to perform his contract, and such failure 
affords the plaintiffs good cause to obtain an injunction, the judgment of the court 
a@ quo is erroneous, in arresting the payment of so large a portion of the price 
when the act which the defendant failed to perform was of so small value in 
comparison with the value with the other objects of the sale. Where an agree- 
ment contemplates the performance of several acts, a partial performance will 
authorize the recovery of the price, subject to a deduction of such damages as 
may result from the failure to discharge the other parts of the agreements. 3 
L. R. 384. 4 L.R. 465. The law does not allow the buyer to retain the 
thing purchased and the price, and as the plaintiffs do not demand a rescission of 
the contract, they are entitled to withhold only such a part of the price as may 
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Rucker be sufficient to satisfy them for the damages sustained by the failure of the defen- 
dant to perform his part of the contract. There was no such damages sustained. 
The evidence shows that plaintiffs used a nearer and more convenient way over 
the land of Oliver Nelson than he could have obtained over the land of Liddell, 
and by the fact that he never demanded a way from the defendant. 

The court below states in the opinion rendered in this cause that the defen- 
dant, by the enclosare along his rear line, obstructed the exercise of the right 
of way, and that this obstruction authorizes the plaintiffs to withhold the price. 
But we contend: 1. That the place of the right of way not being designated 
could not be obstructed by the levee and ditches. 2. That if it was obstructed, 
it is a trespass which entitled plaintiffs to compensation for such damages as they 
have sustained thereby, but does not authorize them to withhold the price, 
unless they sought and are entitled to a rescission of the contract, except such 
a portion of it as would satisfy them for such damages. That no damages being 
sustained by them, they have no right to withhold the price or any part thereof. 
Wherefore we contend that the judgment of the court a quo is erroneous, that 
the injunction herein should have been dissolved with damages and costs. 


The judgment of the court was pronounced by 
Rost, J. We are of opinion that there is no error in the judgment in this 
case. The defendant sold the plaintiffs two tracts of land, with the right of way 
from one to the other over his own plantation. ‘Fhe ground necessary for the 
exercise of the right of way not having béen designated in the sale, the defendant 
was bound to fix, within a reasonable time, the place where it was to be exer- 
cised. C.C.775, 2455. The defendant, so far from complying with this legal 
requisite, has made a ditch and erected a levee across the land on which the 
servitude is due, having neither performed, nor offered to perform, all that 
which on his part he was bound to perform. The plaintiffs are not in default, 
: and cannot be compelled to pay that portion of the price for which the order of 
seizure issued. C.C. 1907, 2450, 2451. 11 L. R. 551. 
It is urged, that the judgment is erroneous in arresting the payment of so large 
a portion of the price, when the act which the defendunt failed to perform was 
of such small value in comparison with the value of the land. The record does 
: not enable us to ascertain the relative value of the right of way; and if it did, the 
contract is entire, and cannot be divided by us. The cases cited from 3 L. R. 3, 
and 4 L. R. 465, are not applicable to the case of a purchaser withholding pay- 
ment of the price on aceount of the partial inexecution of the contract on the 
part of the vendor. 
The judgment is affirmed, with costs. 
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The principle that a party is not permitted to contradict by parol proof a notarial act of 
sale, does not apply to a married woman who seeks to set aside an act purporting to be 
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: Aspasig Turpopeaux v. Victor Herrin. 
an act of sale, upon the ground that it was in fact a disguised donation to her husband. 


- PPEAL fromthe District Court of Lafayette, Overton, J. Voorhies, Mou- 

r ton and Simon, for plaintiff. Nicholls, for defendant. The judgment of 
the court was pronounced by 

Suet, J. The object of this action is to annul an act of sale executed by 

the plaintiff in favor of the defendant, upon the ground that the conveyance was 

in reality a disguised donation to her husband, Frangois Herpin, by means of an 

interposed person, the defendant. She charges also, in substance, that it was 
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not her intention to vest any title in the defendant; that it was her desire to give TemenmNee 


the property in usufruct to her husband, and that she had been fraudulently 
induced by her husband and his brother, the defendatit, to believe that the only 
way to accomplish the object was to make a conveyance to Victor, who was 
afterwards to transfer to his brother. She also alleges that the defendant never 
claimed the property until after the death of his brother; that after the execu- 
tion of the pretended act of sale, it was not delivered to him, but remained in 
the plaintiff’s possession until her husband’s death, after which the defendant 
took forcible possession of a portion of it. That the pretended price was not in 
reality paid, and that the money counted and ostensibly paid in presence of the 
notary was returned immediately after the sale was passed. 

At the trial of the cause, the plaintiff offered the deposition of a witness, 
which is appended to a bill of exceptions, for the purpose of proving: Ist. That 
the sale made by the plaintiff to the defendant was simulated, and intended as a 
disguised donation in favor of the plaintiff’s husband, Frangois V. Herpin, the 
defendant's brother, the said defendant being an interposed person for that pur- 
pose. 2. That the plaintiff was fraudulently induced by the representations of 
the defendaat and his brother to believe that this was the only way by which she 
could legally convey the property to her husband, which jt was her intention to 
have done. 3. That she had never given her consent to an absolute conveyance 
to defendant, from whom she never did receive any valid consideration for said 
sale. 

To the idtroduction of which testimony, says the bill, the defendant, by his 
counsel objected, on the ground that the same was inadmissible to contradict, 
vary, or add to the act of sale, a counter-letter being the only means by which 
the said act of sale could be affected; the judge being of opinion that said objec- 
tion was well founded, sustained the same; to which opinion the plaintiff excepted, 
&c. We think the court erred, and that the case must be remanded for a 
new trial. 

The capacity of married women is limited. By the article 2421 of our code, 
a contract of sale between husband and wife can take place only in three enume- 
rated cases; none of which are presented in the case at bar. By the article 
1747 it is declared as follows: ‘* Husbands and wives cannot give to each other, 
indirectly, beyond what is permitted by the foregoing dispositions. All donations 
disguised, or made to persons interposed, shall be null and void.” These pro- 
visions of law were undoubtedly dictated by the apprehension of an abuse of his 
authority by the husband, and of the exertion of an undue influence by the wife, 
through the affections she might inspire. But it is said by the defendant, even if 
this be a donation disguised under the garb of a sale to the defendant, into which 
the plaintiff has been drawn by fraudulent representations, she shall not be per- 
mitted to prove this by parol, because, in doing so, she contradicts the written 

ct; and in support of this proposition he relies upon articles 2234, 2256, 124, 
2367, 1779, 2415, C. C. 

The argument is satisfactorily answered by what was said in Pilie v. Patin, 
and has been reiterated in numerous decisions since. There the wife had 
acknowledged, in the act of mortgage, that she owed the mortgagee a certain sum 
for a loan made to her to enable her to pay a debt which she owed to her sister. 
She was permitted to prove by parol, that the real consideration of the mortgage 
was a debt of her husband. The introduction of the evidence was resisted on 
the ground that it contradicted the written agreement. But the court said: 
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from contracting engagements of a particular kind, any stipulation obtained from 
them contrary thereto are in fraudem legis, and if it were not open to them 
to show the real nature of the transaction, the laws made for their protection 
would have no effect. It is not a good answer to say that persons so incapaci- 
tated should take a counter-letter; for to admit this argument, would be to make 
them the victims of the weakness which induced the law to throw its shield over 
them.” 8 N. S. 693. See also the Firemen’s Insurance Company v. Cross, 
4 R. R. 509. Macarty v. Roach,7 R. R. 359. Patterson v. Fraser, ante p. 586. 

It is therefore decreed, that the judgment of the district court be reversed ; 
and it is further decreed, that this cause be remanded for a new trial, with 
instructions to the district judge to admit in evidence the deposition of Joseph 
Buard, and for further proceedings according to law; the costs of the appeal 
to be paid by the defendant. 
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W.C. Dwieut v. W. W. Rice et als. 


The commissioners of an election who act in good faith under an act of the Legislature pre- 
scribing the mode of conducting elections, are not responsible in damages for rejecting a 
vote under that act, although the law upon subsequent investigation before the courts 
should be pronounced unconstitutional. 

The oath prescribed by the 12th section of the act of March, 1846, to be administered toa 
voter whose vote is challenged, is not unconstitutional; and the vote of one who cannot 
take that part of the oath relating to duels ought to be rejected. 


PPEAL from the District Court of St. Mary, Voorhies, J. S. Duncan, for 
plaintiff. The judgment of the court was pronounced by 

Preston, J. The petitioner presented himself at the polls in the parish of 
St. Mary, on the 7th of November, 1848, and offered to vote at an election of 
Electors of President and Vice-President of the United States. His vote was 
challenged, on the ground that he had sent a challenge to fight a duel since the 
adoption of the New Constitution. The oath prescribed by the 12th section of 
the act approved the Ist of June, 1846, was tendered to him by the commis- 
sioners of election. He declined taking the part of the oath that he had not sent 
a challenge to fight a duel with deadly weapons with a citizen of this State since 
the adoption of the Constitution ; and thereupon, in pursuance of the 13th section 
of the act, his vote was not received. 

He sues the commissioners of the election for damages, on the ground that 
the 12th and 13th sections of the act ‘for the uniform regulation of elections in 
the State of Louisiana,” are unconstitutional, and therefore inoperative, null and 
void. There is no doubt, for the contrary is not suggested, that the commis- 
sioners of election honestly and truly believed these sections of the law 
constitutional and valid. They are not, therefore, liable for carrying the law 
into effect, even if subsequent investigation should lead to the decision that the 
law is unconstitutional. The condition of a public officer would be hard indeed, 
if, while he followed the very dictate of a statute, believing it to be constitutional, 
and which had not been the subject of judicial investigation and decision, he 
should be condemned to pay damages for so doing, even if the statute should be 
subsequently considered unconstitutional by the judiciary. Laws are the will 
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of the people, expressed through their legislative representives. Now, we find 
no statute or article of the code to the effect that damages should be inflicted 
under the circumstances of the present case. We have, then, to ask ourselves, 
in the absence of express law, what equitably is the will of the people in such a 
case. The best means of ascertaining it is to ask ourselves if the General 
Assembly would enact alaw to impose damages on the commissioners of elections 
under such circumstances. And the response of every man’s bosom must be, 
that the Legislature would not, if it were proposed, enact a law inflicting 
damages upon the commissioners of elections for carrying into effect an express 
statute which they believed to be constitutional, even though it should be subse- 
quently decided that the law was unconstitutional. We are of opinion, however, 
that the sections of the law requiring the oath against duelling, and directing the 
vote of a citizen not to be received on a refusal to take the oath, are not uncon- 
stitutional, but wise provisions to carry the letter and spirit of the Constitution 
into effect. ‘ 

The argument to the contrary is, that the 130th article of the Constitution 
directs that duellists shall be deprived of holding any office of trust or profit, and 
of enjoying the right of suffrage under the Constitution ; that to effect this object 
an official oath is prescribed by the Constitution to officers to exonerate them- 
selves from the disqualification, but that no oath is prescribed by the Constitu- 
tion to the citizen to exonerate himself from the disqualification to exercise the 
right of suffrage; and therefore, it was the intention of the framers of the Consti- 
tution that no such oath should be prescribed by the Legislature, and that to 
require it violates another constitutional provision, that no man shall * be com- 
pelled to give evidence against himself.” 

This last clause of the Constitution, invoked by the counsel of the plaintiff, is 
expressly limited in its application to criminal prosecutions, to which the exami- 
nation of the qualifications of a voter at an election cannot be assimilated. And 
a man disqualified from voting is not compelled to approach the polls to deposit 
an unconstitutional vote, and is not therefore *‘ compelled” to prove his disquali- 
fication. Nor did the Conventton manifest its intention, by prescribing the 
clauses in the official oath against duelling, that the Legislature should not require 
the oath of the citizen to the same effect, in order to exercise the right of suffrage. 
The 130th article of the Constitution, excluding duellists from offices of trust and 
profit and the right of suffrage, was all that strictly belonged to the organic law 
of the State. But the Convention deemed it so important, that they, in some 
degree, legislated to effect their object so far as to prescribe that officers should 
exonerate themselves from the disqualification by their official oaths. But as to 
the right of suffrage, the Convention merely directed for wise purposes, that the 
duellist should not exercise the right of suffrage, very properly leaving to the 
Legislature to devise and prescribe the modes of preventing it. The Convention, 
however, imposed this injunction on the Legislature: ‘The privilege of free 
suffrage shall be supported by laws regulating elections and prohibiting, under 
adequate penalties, all undue influence thereon, from power, bribery, tumult, 
or other improper practice,” which all think requires the Legislature to pass laws 
to protect all entitled to vote in the enjoyment of the right of suffrage, and also 
reasonable Jaws to prevent those who are not entitled to vote, from voting. And 
as the Convention resorted to the oath of officers to exonerate themselves from 
the disqualification of duelling, it was reasonable in the Legislature to resort to 
the oath of the citizen, in exercising the right of suffrage, to exonerate himself 
from the same disqualifications. 
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Previously to the adoption of the New Constitution, a very great evil existed 
in this State. Men perhaps of inferior minds and acquisitions, and not superior 
in real courage, often endeavored to drive from the polls, and from the service 


‘ of the State, their superiors in every virtue, by challenging them to physical 


combats. Any pretext was seized upon for this purpose, and men of talents 
and virtue were often unwilling to expose themselves to deadly combats, even 
to attain the station of usefulness to which their talents and virtue entitled them. 
It was, however, perfectly well known from experience, that men could not be 
convicted of any offence for assaults, maims or homicides perpetrated in duels. 
This had been often tried without effect. The Convention therefore deter- 
mined to arrest this great evil, and correct this vicious state of society by other 
means, which in other States had proved effectual, and has so far been attended 
in this State with the same highly beneficial result. The Convention determined 
that no person should hold office who violated the laws against duelling ; and to 
effect the object of this determination, prescribed that all officers should exone- 
rate themselves by their official oath. Still, the evil would exist as to those who, 
without aspiring to office, wished to exercise the right of suffrage. To remedy 
it, the Constitution prescribed that a citizen of this State who shall fight a duel 
with deadly weapons with a citizen of this State, or send or accept a challenge, 
&c., shall be deprived of the right of suffrage under this Constitution. 

The Constitution had already enjoined, that laws should be made to exclude 
from the right of suffrage persons convicted of bribery, perjury, forgery, and 
other high crimes and misdemeanors. But it was felt and known that 
persons could not be convicted of duelling. Wherefore, by a subsequent clause 
in the Constitution, the fact of duelling was made a disqualification to enjoy the 
right of suffrage. A manifest distinction was made between the fact and the 
conviction of the offence. As to infamous offences, it was known that a convic- 
tion could be easily effected by prosecution, and, therefore, a conviction was 
required to disqualify the citizen. As to the offence of duelling, it was known 
that a conviction could not be effected by prosecution, because al] prosecutions 
for the offence had failed. Therefore, the Convention declared, that the fact of 
duelling should be a disqualification to enjoy the right of suffrage, and left it to the 
Legislature to devise the means of enforcing the disqualification. The Legisla- 
ture, by the act of 1846, prescribed the oath of the party, as a means of ascer- 
taining the disqualification. 

When a citizen claims a right, it is proper that he should show himself quali- 
fied to exercise that right; if this qualification is denied, or disqualification is 
alleged, and to show his right, it is certainly very reasonable to refer the matter 
to his own testimony. He is not called upon to testify against himself, which is 
ouly forbidden in criminal prosecutions, but claiming a right, the claim is referred 
to his own conscience. He can put his vote into the box if he has not sent a 
challenge. He violates the Constitution, the laws, and the rights of his fellow 
citizens if he puts it into the box, having fought a duel or sent or accepted a 
challenge since the adoption of the Constitution, because our citizens have agreed 
by their organic law, which all are bound most sacredly to obey, that the citizen 
who fights a duel with a citizen, or sends to or accepts a challenge from a citizen, 
shall not enjoy the right of suffrage. 

It is decreed that the judgment of the district court be affirmed, with costs. 
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ExvizaBetu Davis et al. THomas WILCOXEN. 


Where lands have been held in common, the action for partition is barred only by thirty 
years prescription. 

Under the act of 25th of March, 1828, a certified copy of a sheriff’s deed recorded in the 
office of the clerk of the court is admissible in evidence, without accounting for the absence 
of the original. 

A judgment, execution, and sheriff’s return showing a sale and sheriff's deed, are evidence 
of a forced alienation of property, and impose on those who attack them the necessity of 
showing that the forms of law have not been complied with. 


PPEAL from the District Court of St. Mary. Voorhies,J. Splane, for 
plaintiff. Brent, for defendant. The judgment of the court was pro-. 
nounced by 

Preston, J. Johnand Henry Bosler claimed a tract of land situated at the 
confluence of the Atchafalaya river and bayou Téche, which was supposed to 
have a front of twenty five arpents on the Téche, by forty arpents depth. In 
the year 1811, it was confirmed to them by the board of commissioners for the 
adjustment of land titles in the Western District of Louisiana, to the extent of 
640 acres. 

John Bosler had died, leaving a child, and Henry had been appointed the 
administrator of his estate. - 

On the 24th of November, 1809, five arpents front of the land by the ordi- 
nary depth had been sold as the property of Henry Bosler for his taxes, to 
Conrad Rohan. 

In a suit of Pinckly against Henry Bosler, administrator of the estate of 
John Bosler, in the parish court of the county of Attakapas, on the 27th day of 
January, 1811, the sheriff, by virtue of an execution, sold the undivided half of 
the twenty-five arpents front belonging to the deceased, to Alerander Power. 
The deed was acknowledged before the parish judge, on the 21st of April, 1811, 
and recorded in his office, on the 21st of August, 1812. On the same day, by 
virtue of two executions in his hands, in the suits of McKeever & Co. v. Henry 
Bosler, and Coleman v. Henry Bosler, the remaining 74 arpents front of the 
claim, by forty in depth, were sold to Ramos Davis for $300. . The sheriff's 
deed was in like manner acknowledged before the parish judge, on the 2lst of 
April, 1811, and recorded in his office the 21st of August, 1812. 

By mesne conveyances, the defendant acquired the interest of Conrad Rohan 
and Alerander Porter in the tract, but not that of Ramos Davis. 

In 1832, Rebecca Bosler, the daughter and only heir of John Bosler, and 
claiming to be the only heir of Henry Bosler, instituted suit against the defen- 
dant for the whole tract of lang. He called his vendors in warranty, who set 
up in defence the above mentioned tax and sheriff's sales. The parties com- 
promised the suit, by which the defendant acquired all the rights of John and 
Henry Bosler to the whole tract of land. 

In the year 1845, the widow and heirs of Ramos Davis commenced the 
present suit against the defendant for the 74 arpents front on the Téche, sold by 
the sheriff to their ancestor in 1811. 
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SUPREME COURT OF LOUISIANA, 


If the sheriff's sale to Davis was legally made, and is sufficiently proved, 


Wie they are entitled to recover, anless their action is barred by the prescriptions of 





ten, twenty, and thirty years, as plead by the defendant and his warrantors. 

The defendant purchased and exhibited title for but five hundred and fifty- 
seven acres of the land, and cannot be said to have possessed as owner a greater 
quantity until his compromise with Rebecca Bosler on the 19th day of October, 
1835. From that time until the commencement of this suit, in November, 
1845, ten years had elapsed; bat the plaintiffs were non-residents during the 
whole time, and the prescription of twenty years alone could divest them of 
title, even if they all had been of age. And if the plaintiffs are entitled to an 
undivided part of the land, their action of partition is prescribed only by thirty 
years, which had not elapsed at the institution of this suit. 

Is there, then, sufficient evidence of the forced alienation of 74 arpents front 
of the land to Ramos Davis? The plaintiffs gave in evidence two judgments 
rendered after i:sue joined against Henry Bosler. The executions issued upon 
them, which the sheriff returns: ‘that he had sold at public vendue, in the 
above suits, the right, interest and pretensions of Henry Bosler in and to 74 
arpents front by the ordinary depth, situate near the junction of the bayou 
Téche with the Chafalia, known by the name of the Indian Head, being so 
much of an undivided tract of twenty-five acres. Terms of sale: amount of 
costs cash, and the remainder at one year credit; purchaser, Dr. Ramos 
Davis. $300. Attakapas, January 27th, 1811. Ran. Eastin, Sheriff.” The 
other execution was returned partly satisfied by the sale. A sheriff’s deed was 
made, and recorded in the parish judge’s office in pursuance of this sale. A 
judgment, execution, sheriff’s return upon it, and deed are evidence of a valid 
forced alienation of property, and imposes on those who attack them the neces- 
sity of showing that the forms of law have not been complied with. Poult- 
ney’s Heirs v. Cecil, 8 L. R. 321. 

We are of opinion, that the judgment, execution, and sheriff’s return, show- 
ing the adjudication and receipt of the money from the purchaser, are sufficient 
to prove the sale, without the deed. The adjudication by the sheriff, and pay- 
ment of the price by the purchaser, are now, by the express provisions of the 
Code of Practice, sufficient to transfer the property, and, we think, were suffi- 
cient, under the statutes in force in 1811. The sheriff’s deed was an additional 
renouncement of title to the purchaser, but the defendant’s rights were entirely 
divested by the judgment, execution, adjudication, and payment of the price by 
the buyer. 

Weare, moreover, of opinion, that the copy of the sheriff’s deed was properly 
admitted in evidence in this case, and that the bills of exception to its admission 
in evidence, and to the refusal to admit the clerk’s certificate to show that it 
was not recorded in the clerk’s office, are untenable. 

The act of 1805, regulating the practice of the Old Superior Court, required 
sheriff’s deeds to be recorded in the clerk’s office. But the parish court in 
which the judicial proceedings took place, by which the property in controversy 
was sold, was created in 1807. The judge was not provided with a clerk, but 


‘ performed the duties of the clerk himself. He issued the executions in the 


suits in which the property was sold, himself. The sheriff sold the property 
and made his returns to the judge, and not a clerk. The judge recorded the 
deed in his own office, thus assimilating his practice as much as he could, in 
pursuance of the 27th section of the act, to the practice of the Superior Court. 
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It was the proper place to record the deed in the judge’s office who issued the 
execution. It is true, a new parish had been created before the deed was 
recorded, in consequence of the delay of the sheriff in making and returning 
the deed for record. Still, although the land fell into the new parish, it was 
proper to return and record the deed in the court in which it should have been 
recorded when the sale was made; because the act of 1813, requiring sheriff’s 
conveyances to be recorded in the conveyance office of the parish where the 
land was situated, had not been passed. 

The sheriff’s deed was therefore properly recorded; still, until the passage 
of the act of 1828, a copy of the record could not be given in evidence with- 
out proving the loss of the original. The act of 1828 provided, that “a copy of 
any sale or deed of conveyance heretofore made and executed by any sheriff, or 
any other person exercising and performing the duties of sheriff in this State, 
certified to be a true copy by the clerk or deputy clerk of the court, in whose 
office such sale or deed of conveyance is or may be recorded, shall be received 
as evidence in the same manner and have the same effect in every respect as a 
duly certified copy of an authentic act.” 

Under this act, the certified copy of the deed was properly received in evi- 
dence, and fully establishes the rights of the plaintiffs. Indeed, as the said 
sheriff ’s sale was plead with very special reference to it in the suit of Rebecca 
Bosler against the defendant, it was no doubt used to obtain a better compromise. 
She could, with little pretence claim, as heir of her uncle, that part of his 
property which had been sold before his death to satisfy judgments and execu- 
tions obtained contradictorily with him in person. 

The district judge has equitably apportioned the superficial quantity of the 
land belonging to the plaintiffs and defendant, the original claim having been 
curtailed by the government. He has correctly established the liability of the 
warrantor, and made the proper disposition of the claim for improvements ; and 
we are of opinion his judgment is correct jn every respect. 

It is therefore decreed, that it be affirmed, with costs. 


Marcaret A. Brovussarp v. SypHRorEN Duaas et al. 


A wife who has obtained a separation of property from her husband, is entitled to a mort- 
gage for her paraphernal property only on the real estate of the husband. 

Improvements on the public lands are not real estate. . 

The wife is entitled to a mortgage upon her husband’s real estate for her paraphernal pro- 
perty from the time it was received by him. 


PPEAL from the District Court of St. Landry, Overton, J. B.A. Martel, 
for plaintiff. B. F. Linton, for defendants. The judgment of the court 

was pronounced by 
Rost, J. The claims for which the appellant has obtained a judgment of 
separation of property against her husband being paraphernal, give her no privi- 
lege on his property to the prejudice of the seizing creditor whom she has 
enjoined. She has a tacit mortgage on the real estate and slaves of her husband; 
but improvements on the public lands are not real estate, and no mortgage attaches 
upon them ; the injunction was therefore properly dissolved. 
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SUPREME COURT OF LOUISIANA, 
es Fhe appellant assigns as a ground of error, that the judgment should have 


been with mortgage on her husband’s estate from the time he received the sums 
claimed, as prayed for in the petition. We consider this ground well taken; and 
im this respect the judgment must be changed. 

It is therefore ordered, that the judgment in this case be amended so as to 
allow the appellant a legal mortgage on the real estate and slaves of Syphroien 
Dugas, from the 25th day of July, 1838. Itis further ordered, that the judg- 
ment as amended be affirmed; the costs of appeal to be paid by said Dugas. 





Patrerson & Co. v. Fraser and Wife. 


A married woman who has given a mortgage upon her paraphernal property to secure 
advances which, in the act, she acknowledges to have inured to her benefit, is not thereby 
estopped from showing that the advances were not for her benefit, and that she is not 
bound by the act of mortgage. 


PPEAL from the District Court of St. Mary, Voorhies, J. W. C. Dwight, 
for plaintiffs. Henry Gibbon, for defendants. The judgment of the court 
was pronounced by 
Suey, J. The defendant in this case is a married woman. In January, 
1845, at which time she was about sixteen years of age and married, a family 
meeting was held to deliberate upon her affairs. In the proces verbal its mem- 
bers state that the land and slaves inherited by her from her father are ‘liable to 
certain debts, the payment of which can be, and probably will be enforced against 
the said estate at considerable costs and expense, and even at a great sacrifice, 
unless arrangements should be made to settle the said debts, which cannot be 
effected except by a loan of money; and that it was therefore the interest of the 
minor that she be authorized to mortgage her lands and slaves.” Four of the 
members advised that she should be authorized to obtain a mortgage loan of 
$6000. The fifth, her maternal uncle, dissented as to the amount, and was of 
opinion that $3000 would suffice for the contemplated purpose. These pro- 
ceedings were homologated by the parish judge; and the decree was, that she 
be authorized to obtain a loan upon mortgage pursuant to the opinion of the 
majority. Parol evidence was admitted, and we think properly, to show that she 
owed two debts, one to the Canal Bank and one to J. B. Theall. And as it 
does not appear that there were any others, we might infer, independent of the 
assertion of the witness who was a member of the meeting, that these were the 
debts contemplated by them. It is proved that these debts were not paid out of 
the money borrowed from the plaintiffs. They appear, on the contrary, to be still 
outstanding. In January, 1846, a notarial deed was executed by Mrs. Fraser, 
assisted by her husband, in favor of the plaintiffs. In this deed, she recites that 
she acts with the authorization of her husband, and in accordance with the delibe- 
rations of the family meeting. .She declares that she is indebted to the plain- 
tiffs, a commercial house doing business in Philadelphia, in the sum of $6000, 
“for advances made her by the said firm, and which she acknowledges to have 
received in full, and for which amount of six thousand dollars, she does, by these 
presents, give good acquittance and discharge.” She binds herself to pay the 
amount to the plaintiffs at their counting house in Philadelphia in three install- 
ments, and mortgages her lands and slaves to secure the payment. No money 
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is stated or appears te have been paid at the time. The advances, whatever they PatTeRson 
were, are antecedent, and rest simply upon the acknowledgment in the deed. Danses 


There is no testimony aliunde to show their nature or amount, the circumstances 
under which they were made, or the purposes to which they were applied. 
The defendant does not appear to have been separated in property. In 1847, 
the first installment not having been paid, suit was brought by the mortgagees 
demanding a personal judgment against Mrs. Fraser, and a sale of the mortgaged 
property. In her answer, she denies that the sum of $6000, or any part, was 
ever received by her or applied to her use and benefit. She alleges that she was 
a minor at the date of the mortgage, and was entirely under the control of her 
husband; that the property mortgaged was paraphernal, inherited from her 
father, and not liable for debts of her husband. There was judgment in favor 
of the defendant, and the plaintiffs have appealed. 

From the inexperience and weakness of the sex, and the strength of the 
marital influence, the law takes the married woman under its protection, and 
does not permit her to bind herself for the benefit of her husband’s creditors, 
nor to appropriate her property to the payment of his debts. The contracts 
which she is permitted to make are those in which the consideration is for her 
separate advantage. It was therefore said by Martin, J., in Brandegee v. Kerr 
and Wife, that the circumstance of the wife having a separate advantage in the 
contract, is of the essence of the obligation. 

To permit the naked acknowledgment of the wife to bind her without other 
proof, is inconsistent with the spirit and policy of our laws and jurisprudence. 
The influence of the husband will readily obtain from the wife such a declara- 
tion. : 

It would defeat, in many cases, the protecting spirit of the law, if the burden 
were thrown upon the married woman to prove that the money professedly 
loaned to her was used by the husband, and that the form of the contract, which 
marital influence had induced her to adopt, was merely a cloak for a violation of 
the law. It seems more proper to throw the burden of proof upon the creditor, 
who knows he is treating with a person whose capacity is limited, and who is 
legally assimilated to a minor. 

In the present case, the wife has acknowledged, in the act, that the sum of 
$6000, for which she mortgages her patrimony, was for advances theretofore 
made to her by the plaintiffs. Why did they not prove the nature and circum- 
stances of the advances? The proceedings of the family meeting were referred 
to as an authorization of the contract into which she was entering. There is 
nothing to show that the purpose which its members contemplated, the payment 
of outstanding charges upon her patrimonial estate, was accomplished. On the 
contrary, it is shown affirmatively that they were not paid out of the money 
borrowed ; and they appear to be still unpaid. 

Not being satisfied under the evidence that the alleged advances were made 
to, or inured to the benefit of the wife, we cannot render judgment against her, 
or order her paraphernal property to be sold to pay the plaintiffs. See Perry v. 
Thompson, 3d Ann. 188. Taylor v. Carlile, 2d Ann. 579. Pascal v. Sauvinet, 
Ist Ann. 428. Firemen’s Insurance Company v. Cross, 4 R. R. 510. Bran- 
degee v. Kerr, 7 N.S. 64. Count de Gaalon v. Matherne, ante p. 495. 

The judgment of the district court is therefore affirmed, with costs. - 
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JosHua BaKER v. SAMUEL IRwIn et al. 


In.an action by the vendee against the vendor of a steamboat for damages occasioned by 
the barsting of a boiler, the plaintiff must prove that the boiler was defective at the time 
of the sale, to be entitled to recover. 


PPEAL from the District Court of St. Mary, Voorhies, J. Maskell and 
Splane, for plaintiff. W.C. Dwight, for defendants. The judgment of the 
court was pronounced by 

Supe.t, J. This is an action to recover the amount of damages sustained 
by the explosion of the boiler of a steamboat sold by the defendant to the plain- 
tiff. It is alleged that the explosion was attributable to defects of the boiler 

which existed at the time of the sale. 

The boat was sold to the plaintiff in February, 1847, and the explosion took 
place between five and six months afterwards—the boat being in use during that 
interval. The plaintiff has endeavored to prove the unsoundness of the boiler at the 
time of the sale, by the testimony of the person who commanded her, and of 
some others who saw the boiler after the explosion, and also by testimony as to 
their age, &c. The defendant has produced several witnesses who had known 
them during the preceding year. Some of them had assisted in putting in the 
boilers in the preceding fall, others had been employed as engineers on board of 
the boat since that time, or had other reasonable opportunities of becoming 
acquainted with their condition. They had also been inspected by the proper 
officer of the government on the 13th October, 1846, and were reported good 
and sound. From a careful consideration of all the testimony, we are unable to 
adopt the conclusion that the boilers were unsound at the time of the sale, and 
that the explosion which occasioned the damages incurred by the plaintiff was 
attributable to the cause alleged. It will be observed that the evidence of com- 
petent persons is clear on the point that a good boiler may be injured in a short 
period by unskilful management. It is an unfavorable circumstance to the plain- 
tiff’s case that the captain was the only white person employed on the boat. 
The engineer was a negro slave. The testimony given by the captain as to the 
circumstances of the explosion indicate, in our opinion, want of attention to the 
engine on the part of the engineer at the time of the disaster. 

It is therefore decreed, that the judgment of the district court be reversed, 
and that there be judgment in favor of the defendant with costs, in both courts. 





Saran Day v. Susanna Co.itins. 


Since the act of 25th of March, 1844, a child has not a right to sue the surviving parent for its 
share of the community as inherited from the deceased parent. 


Fg sees from the District Court of St. Mary, Voorhies, J. W.C. Dwight, 
for plaintiff. A. R. Splane, for defendant. The judgment of the court 
was pronounced by 
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Preston, J. William Collins died in the latter part of the year 1844, 
leaving a widow and ten children. The plaintiff, one of the children, sues her 
mother for a tenth of her father’s estate. The estate consists of a small tract 
of land, a negro, and personal property, the whole estimated in the inventory at 
$3640. The whole is presumed by law, and indeed sufficiently proved, to be 
property belonging to the community which had existed between the defendant 
and her deceased husband. 

The act of the 25th of March, 1844, provides, that in all cases when the pre- 
deceased husband or wife shall have left issue of the marriage with the survivor, 
and shall not have disposed by last will of his or her share in the community 
property, the survivor shall hold in usufruct, during his or her natural life, so 
much of the share of the deceased in the community property as may be 
inherited by the issue. The defendant has chosen to exercise her rights under 
this law ; and there is no case in which it could be more equitably claimed than 
when a widow is left with so small a fortune with which to provide for, in health 
and sickness, to clothe and educate, so many children. 

The plaintiff contends that, at all events, she is entitled to a judgment declaring 
her to be the owner of the undivided tenth of her father’s estate. This appears 
to have been matter of notoriety, disputed by nobody, and least of all by her 
mother, the defendant; and no prescription against her undivided interest in the 
Jand and slave could run, as she fears, while in the enjoyment of her mother. 

The defendant opened the succession of her deceased husband, and may be 
required to liquidate it so as to establish the exact value of the estate after 
settlement, and thus to show the eventual interest of the plaintiff in the estate. 
An improper estimation or omission in the inventory, and indeed any errors in 
the administration, might be corrected in this settlement. The plaintiff is not 
entitled, since the passage of the act of 1844, to sue for or recover her interest 
in the community property of her father during the life or widowhood of her 
mother. And the record shows an entire willingness on behalf of the mother to 
liquidate the community amicably. 

The judgment of the district court is therefore affirmed, with costs. 





NarcissE Terrio v. ANTOINE GUIDRY. 


A sale under execution does not affect a prior legal mortgage in favor of a minor. 
The prescription of five years possession of a slave under a just title, is not applicable to a 


case in which a minor attempts to exercise upon the said slave alegal mortgage in favor 
of said minor. 


Our code contains no express provision upon the prescription of legal mortgages. 
Where a purchaser at sheriff’s sale is evicted of the property purchased, his recourse is 
first against the defendant in the execution on which the sale was made. C. P. 713. 


PPEAL from the District Court of Lafayette, Overton, J. Morse and 
Nichols, for plaintiff. Mouton and Voorhies, for warrantors. Crow and 
Greig, for defendant. The judgment of the court was pronounced by 
Rost, J. This is an hypothecary action. In 1830, Eloy Landry was 
appointed dative tutor of the plaintiff. In 1843, the plaintiff sued him for an 
account of the tutorship, and obtained against him a judgment for the sum of 
twelve hundred and seventy-eight dollars, besides interest. The judgment was 
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in part satisfied, and the execution issued thereon returned no property found 
to satisfy a balance of eight hundred and sixty-three dollars and forty-five cents. 
The plaintiff now seeks to enforce his legal mortgage for that amount on a slave 
in the possession of the defendant, which belonged to Eloy Landry during the 
tutorship ; besides adducing in evidence this judgment against Eloy Landry, and 
also the execution and the return thereon, he has proved the reality of his 
claim, and complied with all the formalities required in the action of mortgage. 

The defendant urges, as grounds of defence, that he acquired the slave in 
controversy at a judicial sale made at the suits of some of the creditors of Eloy 
Landry, and that the slave passed to his poSsession free from incumbrance. 
He further alleges that, at the time of the institution of this suit, he had been in 
possession for five years under the sheriff’s sale, and that the claim of the plain- 
tiff is barred by prescription. He prays that the creditors who caused the slave 
to be seized and sold be cited in warranty ; and that in case he is compelled to 
surrender the slave, he may have judgment against them for the value thereof. 
These parties answered, denying the allegations in the answer and the right of 
the defendant to call them in warranty. 

There was judgment against the defendant condemning him to deliver the 
slave claimed in default of paying the sum due the plaintiff. The judgment also 
rejected the claim in warranty. The defendant has appealed. 

The sale of the slave under execution did not affect the legal mortgage of the 
plaintiff, and the prescription which the defendant invokes is not applicable to 
the case. Our code, differing in that respect from the code of France, contains 
no express disposition on the prescription of mortgages. Under article 713 of 
the Code of Practice, the defendant’s recourse is against Landry alone; he has 
no right to call the seizing creditors in warranty. 

The judgment is affirmed, with costs. 





Apexe Roy et al. v. EvpHrostne Roy et al. 


Where a party owning an entire tract of land cuts certain canals for draining the land, and 
afterwards sells the entire tract, upon re-acquiring a portion of it, his vendee cannot, by 
erecting levees, &c., interfere with the drains previously established. They are servi 
tades which cannot be interfered with. 


PPEAL from the District Court of St. Landry, Overton, J. L.J. Dupré 
- and J. E. King, for plaintiffs. Lewis and Porter, for defendants. The 
judgment of the court was pronounced by 

Rost, J. The plaintiff alleges that the defendant has erected on the side line 
of her plantation adjoining her (the said plaintiff’s land) a levee which obstructs 
her natural drains, and causes the rain water to overflow her land; she prays for 
damages, and that the levee be removed at the defendant’s expense. 

The defendant has answered by a general denial; and has further alleged that 
what the plaintiff claims as a natural drain is a pond surrounded on all sides 
by high land. That in this pond, and between the plaintiff's and defendant’s 
land, there is an elevation which arrests the natural flow of the water, and that 
the plaintiff has no right to drain ponds and other low places in her field across 
the defendant’s land, particularly when they can be more easily drained at other 
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points. She prays for damages, and for a trial by jury. On this issue the case 
was tried before a jury, who found for the plaintiff one hundred dollars damages, 
and that the defendant be compelled to remove the obstructions. The defen- 
dant having failed in her application for a new trial, judgment was rendered 
against her, and she appealed. Her case has been argued in writing in a man- 
ner highly creditable to her counsel and satisfactory to the court; but we are of 
opinion, that nothing has been shown which would justify our interference with 
the verdict in a case so peculiarly within the province of the jury. 

Previous to the year 1840, the land of the plaintiff and of the defendant formed 
but one tract, and belonged to’ Antoine Nézat, who cut through the centre 
of the pond mentioned in the pleadings a canal, which he extended through the 
high land beyond the defendants land, so as to drain said pond; he then cut 
upon the land owned by the plaintiff the ditches which now exist, for the pur- 
pose of draining it through this canal over the land now owned by the defendant. 
In 1840, he sold the land thus drained to the defendant, who continued the same 
system of drainage, and cut an additional drain from a point of the land now 
owned by the plaintiff, to the Little Téche. 

In 1847, the defendant, being still largely indebted for the land to her vendor, 
gave him in payment that portion of it which the plaintiff holds. This giving in 
payment was made without any reservation as to drainage. The destination of 
the canal by the former owner to the draining of the entire tract is equal toa 
title, and as the act of transfer of the property is silent respecting that servitude, 
it continues to exist in favor of the plaintiff’s and against the defendant’s land. 
C. C. 763 and 765. The plaintiff, however, should not render that servitude 
more onerous, either by his act or by his omission, and the defendant has the 
right to require that the drain into the Little Téche be kept open. 

The judgment is affirmed, with costs. 





L. J. Dupre et al. Executors, v. F.M. Desmarert. 


The speculative opinions of physicians derived from a post mortem examination are not, by 
themselves, full proof of the length of time during which a redhibitory disease existed in 
a slave before his death. 


PPEAL from the District Court of St. Landry, Overton, J. John _E. King 
and L. J. Dupré, for plaintiffs. EE. H. Martin, for defendant. The judg- 
ment of the court was pronounced by 
Rost, J. The defendant is sued for the price of several slaves purchased at 
the probate sale of the succession of the late Jacques Dupré, among which was 
one named John Bull. The payment of the price of John Bull is resisted on 
the ground that before and at the time of the sale he was affected with a redhibi- 
tory malady, of which he died, more than a year after the purchase. The case 
was tried before a jury, who found a verdict in favor of the defendant, with fifty 
dollars damages ; the plaintiffs have appealed from the judgment rendered on 
this verdict. 
The counsel for the defendant asserts truly, that it is the settled jurisprudence 
of this court to respect the verdicts of juries on questions of fact, unless they are 
clearly erroneous ; but a verdict may be erroneous not only because it is con- 
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trary to evidence, but also when the evidence upon which it is based is insuffi- 
cient in law to make full proof of the facts in relation to which it is adduced. ln 
the case of Seaton v. Municipality Number Two, 3d Ann. 44, the jury had 
assessed the damages for the breach of a building contract upon the speculative 
opinions of the witnesses, and their estimates of probable profits. We set aside 
the verdict, on the ground that evidence of that description did not make full 
proof of the damages sustained. The witnesses in that case were architects and 
builders. It is no disparagement to the healing art to say that the speculative 
opinions of the adept in its mysteries have not greater certainty than those of 
the architect in matters connected with his profession. Adopting, therefore, 
the same rule with both, we consider that the opinions of physicians as to the 
duration of a chronic disease, the existence of which has been ascertained by a 
post mortem examination, are not, by themselves, full proof of the length of time 
during which it has existed. 

The slave, John Bull, died more than fourteen months after the sale. The 
physicians who made the post mortem examination, state that he labored under a 
disease of the heart accompanied by a general dropsy. They think that this dis- 
ease was brought on by dirt eating. One of the witnesses thinks, and the other 
believes, that the disease must have existed two years. One of them says, that 
it was incurable when he first saw the slave, about six months after the sale. 
This conjectural evidence is unsustained by any other; the state of facts which 
it tends to establish is rendered extremely improbable by the testimony of many 
witnesses who knew the slave, and had him under their charge during the eight 
years which preceded the sale. They all state that he was robust, and, to all 
outward appearance,+free from any chronic disease; that he was one of the 
stoutest men on the plantation; that he had none of the signs of a dirt eater, and 
that they do not believe he was one. None of the witnesses assert that the dis- 
ease of which the slave died was incurable at the time of the sale; and the proof 
of its existence at that time is not satisfactory. 

It is therefore ordered, that the judgment in this case be reversed, and that 
there be judgment in favor of the plaintiffs for the sum of eight hundred and 
seventy-five dollars, with interest at the rate of eight per cent on one-half 
thereof, from 27th December, 1848, and on the other half from the 27th 
December, 1849, until paid, with costs in both courts. 





L. J. Dupre et al. Executors, » Witu1am M. Prescort. 


In a redhibitory action for the price of a slave, the party cannot recover unless a physician 
be called in within a reasonable time, although the slave may have been afflicted with a 
redhibitory disease. 


PPEAL. from the District Court of St. Landry, Overton, J. John E. King 
and L. J. Dupré, for plaintiffs. Lewis and Porter, for defendant. The 
judgment of the court was pronounced by . 

Rost, J. The plaintiffs in this case brought suit against the defendant to 
recover the price of the slave Ignace, purchased at the probate sale of the suc- 
cession of the late Jacques Dupré. The defendent, as in the case just deter- 
mined, refuses to pay, on the ground that the slave was, before and at the time 
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of the sale, affected witha redhibitory disease of the heart of long standing, of 
which he shortly afterwards died. 
The first jury to whom the case was submitted, being unable to agree, were 


discharged; it was submitted to another jury, who found a verdict in favor of 


the defendant. The plaintiffs have appealed from the judgment rendered 
thereon. 

The probate sale took place on the 27th of December, 1847; the witness 
Woods, offered by the defendant, has testified that the slave Ignace was under 
his charge, as overseer, from February, 1848 until his death, in April of the 
same year; that his health, during that time, was very bad; that he laid up 
better than half of the time, and always complained of his breast; that he was 
taken very sick on Wednesday ; that on the next day a physician was called in, 
and that on the following Saturday morning, the slave died, and was buried on 
the next day. Two days after his burial, he was disintered and a post mortem 
examination was made by two physicians; they state that they ascertained the 
existence of a chronic disease of the heart of very long standing, and, also, that 
the middle lobe of the right lung was found in a diseased condition, almost dis- 
solved, with a good deal of matter in it. We understand them to say further, 
that the affection of the lungs was the immediate cause of the death, and that 
it may have been an acute disease of very recent origin. They say further, 
that the pressure against the lungs, caused by the enlargement: of the heart, 
might have increased the disease of those organs. This evidence suggests a 
possibility, but does not prove a fact. There is nothing in the record to show 
that the disease, which was the immediate cause of the death, was either pro- 
duced or increased by the chronic disease discovered to exist after death. It 
may, therefore, be doubted whether on that state of facts the defence could be 
sustained. But there is another ground upon which it is untenable: in cases of 
this kind, unless a physician be called in within a reasonable time, the purchaser 
cannot recover, although the slave may have been affected with a redhibitory 
disease. Kiper, Administrator, v. Nutall Peniston, 1 R. R. 44. Palmer v. 
Taylor etal. 1 R. R. 412. Lyons v. Kenner, 2 R. R. 53. 

The testimony of the defendant’s overseer shows that although the health of 
the slave was very bad for more than two months before his death, and that he 
always complained of his breast, no physician was called in to see him until two 
days before his death. Under the authorities cited, the defence set up cannot be 
sustained. 

It is therefore ordered, that the judgment in this case be reversed, and that 
there be judgment in favor of the plaintiffs, and against the defendant, for the 
sum of four hundred and twenty-seven dollars and fifty-cents, with interest at 
the rate of eight per cent per annum from the 27th of December, 1848 until 
paid, and costs in both courts. 





Succession or GustavE DEJEAN. 


A married woman who has not renounced the community is presumed to be a partner in the 
community, and is not permittedto apply the partnership assets to her individual claims, 
to the prejudice of the creditors of the community. 
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¥ 4 PPEAL from the District Court of St. Landry, Overton, J. L.J. Dupré, 


and J. E. King, for administratrix. £. H. Martin, for opponent. The 
judgment of the court was pronounced by , 

Suen, J. Mrs. Dejean is the widow of the deceased, and the administra- 
trix of his succession. She places herself on the tableau of distribution as a 
privileged creditor for paraphernal moneys received by her husband, and claimed 
superiority to her husband’s vendor upon the proceeds of the. probate sale of a 
tract of land. It is conceded that Dejean received during his marriage five 
thousand one hundred and fifty-eight dollars eighty-eight cents belonging to his 
wife. The whole of this, except a comparatively trifling amount, was received 
by him prior to 1848. In that year he bought the tract of land on a credit of one, 
two and three years. One installment only has been paid. The mortgage 
reserved in the deed of sale by the vendor was not recorded until 1849, after 
Dejean’s death. 

It is obvious that the pretension of Mrs. Dejean to apply the proceeds of the 
probate sale of the land to her own paraphernal claim, in preference to the 
unpaid vendor, has no equitable basis. She attempts to sustain it upon a rigo- 
rews construction of the provisions of the code regulating the inscription of mort- 
gages as regards third persons. To what extent in general the wife is to be 
considered a third person, with reference to mortgagees of the husband, is a 
question upon which it is unnecessary now to express an opinion. 

In the absence of contrary evidence, it is to be presumed, that a community 
of acquests and gains existed between Mrs. Dejean and the deceased. There 
is no evidence of a renunciation or settlement of the community. She stands 
before us, therefore, as still a partner of the community ; and as such cannot be 
permitted to apply a partnership asset to her individual claim, to the detriment of 
a creditor of the partnership. 

The judgment of the district court is therefore affirmed, with costs. 





Joun J. Garpner v. Dosite LEGER. 


The occasional cutting of wood on uncultivated land does not constitute such a possession 
as can be the basis of the prescription of thirty years. 7 


PPEAL from the District Court of St. Landry, Overton, J. Swayze, for 
plaintiff. E. H. Martin, for defendant. W. B. Lewis, for warrantor. 
The judgment of the court was pronounced by 

Rost, J. This isa petitory action. The defendant sets up as his title a 
donation from the United States, based on settlement and cultivation before the 
change of government, and pleads the prescription of ten, fifteen, and thirty 
years. There was judgment in his favor, and plaintiff appealed. 

The plaintiff had called in warranty his vendor, John Doyle, who appeared 
and defended the suit. Judgment was rendered against him in favor of the 
plaintiff, for the value of the land adjudged to belong to the defendant. } 

The plaintiff claims title under a grant from the Spanish Government made in 
1778, and the confirmation of the commissioners of the land office, bearing date 
the 18th day of May, 1811. There is no dispute about the location of the land ; 
but the defendant has proved that more than forty years before the institution of 
this suit, Robert Burleigh, who was then the owner of it, had it surveyed, and 
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that the surveyor commenced the survey on the back line and in the yard of — 


John Léger, under whom the defendant claims title; that Léger and his wife 
remonstrated with Burleigh, who then agreed to adopt the line E F, on the plat 
in the record, as his back line, and accordingly planted posts at the corners E 
and F. Burleigh further directed his son to respect that line and not to cut 
wood outside of it; he told Léger, at the same time, ‘that he would give him 
the land. The superficial quantity of land in controversy is about twenty-tw 
arpents, which are included between the side lines of the plaintiff, the line E F 
and the back line, as it should be run according to call of the titles. 

Burleigh died without making the donation of the land to Léger. The tract 
was inventoried as containing eight arpents front by forty in depth, and on the 
8th of April, 1822, it was sold with that front and depth at probate sale to 
Baptiste Castille, under whom the plaintiff holds by a regular chain of con- 
veyances. 

In 1822 Léger had no title to the land which the defendant now possesses; 
the act of Congress which confirmed the report of the commissioners in favor of 
his claim, was only passed on the 31st of March, 1826. His title being subse- 
quent in date to that of the plaintiff, the latter must prevail, unless one of the 
pleas of prescription set up can be maintained. 

It is unnecessary to determine what effect the parol agreement between Bur- 
leigh and Léger, as to their division line, would have if Burleigh was still the 
owner of the land. The purchaser, after his death, had no notice of it, and his 
rights cannot, in our opinion, be affected by it. The portion of land in contro- 
versy is wood land, the possession of which followed the title of Baptiste Cas- 
tille, unless it was at the time of the sale in the actual possession of Léger. 
Actual possession has not been shown. The occasional cutting of wood upon 
uncultivated land does not constitute such a possession as can be the basis of the 
prescription of thirty years. See McCarty v. Fouché, 12 M.R.11. And there 
is no evidence in the record to show, since 1826, acts of possession upon which 
the prescription of ten years under the title derived from the United States can 
be based. 

It is conceded that the defendant is entitled to that portion of the land in con- 
troversy enclosed in his yard. 

It is therefore ordered, that the judgment in favor of the defendant in this 
case be,reversed, and that the plaintiff recover from the defendant that portion 
of land marked in the survey with the letters C D E F, except so much of it as 
is enclosed and forms part of the yard of the defendant, with costs in both 
courts. It is further ordered, that the judgment in favor of the plaintiff against 
the warrantor be reversed, and the call in warranty dismissed. 





L. A. Wess, Under-tutor, &c., on Opposition of D. D. Wass. 


Where a family meeting convened after the second marriage of the mother of minor 
children, recommend her as tutrix, it is for the court and not the family meeting to pre- 
scribe the security to be given. 

The mother should be trusted with the tutorship of her children if it be possible. 

A woman who marries a second time without the consent of a family meeting, loses all 
right to the natural tatorship of her children. 
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-PPEAL from the District Court of St. Landry. Overton, J. Swayze and 
Moore, for appellant. Dupré and King, and B. F. Linton, for appellee. 
The judgment of the court was pronounced by 

Preston, J. Delia D. Webb was married to William Wikoff. He died 
leaving three minor children, the issue of the marriage, of whom the surviving 
widow was confirmed as futrix by nature. 

In February, 1847, being about to contract a second marriage, with Adolphe 
Garrigues, she presented a petition to court to convene a family meeting to 
recommend that she should be retained as tutrix of her minor children. The 
family meeting was ordered, but did not take place, and the second marriage 
was solemnized. 

After her marriage she applied again for the convocation of a family meeting 
to recommend her appointment as tutrix to her minor children; and the family 
meeting did so, but upon conditions, which she declined to accept, and the declara- 
tions of the family meeting were not then homologated. 

Lewis A. Webb, the under-tutor of the minors, then applied, representing 
these facts to the court, and asked that a family meeting might be convened to 
recommend a tutor. The meeting was convened and again offered to recom- 
mend the mother as tutrix, upon the conditions before proposed, which she again 
refused; and thereupon the family meeting recommended that Amos Webb, the 
grand-father of the minors, should be appointed tutor. 

The under-tutor applied for the homologation of the proceedings of the family 
meeting, which was opposed by the mother. She moreover applied for the 
homologation of the proceedings by which she was recommended as tutrix 
upon conditions, except as to the conditions which she prayed might be rejected 
by the court. The court homologated the proceedings rejecting the conditions, 
and appointed her tutrix. The under-tutor has appealed. 

It has been held, that the natural tutrix contracting a second marriage with- 
out being retained in the tutorship upon the recommendation of a family meet- 
ing of the minors, loses all right to the same, and must be appointed dative 
tutrix in the same manner as any other dative tutor, and must comply with all 
the requisites of law. See the case of the Minors Mossy, 3 R. R. 393. Code, 
art. 272, 288. Code of Practice, 950, 951. 

The first requisite is, that the tutor should be recommended to the court by 
a family meeting of the minors. The appellee contends, that she hasbeen so 
recommended, because the family meeting had no right to prescribe conditions. 
That is true; but it is clear to us they did not intend to recommend her except 
upon the acceptance of those conditions. One of the members of the family 
meeting, having been examined as a witness, testifies, that he would not have 
consented to the recommendation without the conditions prescribed by them for 
the security. The nearest relations of the minors on two occasions formally 
convened, and acting under the obligations of their oath and their duty to their 
minor relatives, manifested their fixed determination not to recommend that the 
mother should resume the tutorship unless she made arrangements prescribed, 

. which they deemed necessary for the security and productiveness of the minors’ 
property, and their welfare. It cannot, therefore, be said, that there was the 
recommendation required by law to authorize her appointment as tutrix. 

Nevertheless, as the family meeting acted in error in prescribing the security 
to be given by the tutor, which alone belonged to the court, and as the mother 
should be charged with the sacred trust of tutrix to her children if it is pos- 
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sible, we think justice requires, that this cause should be remanded to convene 
the family meeting again, to recommend to the court the most suitable person to 
be appointed tutor, without considering the security to be given. 

It is ordered, that the judgment of the district court be reversed, and that the 
case be remanded to the district court for farther proceedings according to law ; 
and that the appellee pay the costs of this appeal. 





Greorce GARDINER v. THEODORE C. BATAILLE. 


Where it was not necessary that the act of copartnership should be reduced to writing, its 
avoidance may be established by parol proof. Such evidence no more contradicts the 
act than proof of payment by a witness does a promissory note. 


PPEAL from the District Court of St. Landry, Overton, J. Swayze, for 
plaintiff. Dupré and King, for defendant. The judgment of the court 
was pronounced by 

Rost, J. We are of opinion, that there is no error in the judgment in 
this case. The award of the amicable compounder was not objected to, because 
it entirely disregarded the the contract of partnership between the parties, and 
allowed the plaintiff the value of his services, and the hire of his slaves and 
teams; the grounds upon which it was set aside were purely matters of form; 
no exception was taken to the action of the plaintiff on the quantum meruit ; and it 
is proved that after the rendition of the award the plaintiff left the plantation, and 
the defendant has had the benefit of it so far as it was in his favor. These facts 
lead strongly to the conclusion that, by consent of parties, the contract of part- 
nership was cancelled. A bill of exceptions was taken to the testimony of a 
witness who proves that fact, on the ground that parol evidence could not be 
admitted to contradict the written contract of the parties. 

The land and slaves remained the property of the individual partners. There 
were no immovables in the partnership stock ; it was, therefore, not necessary 
that the contract of partnership should be reduced to writing. C.C. 2807. If 
the partnership could have been established by parol it is not easily perceived 
why it gould not be avoided in the same manner. Such evidence no more con- 
tradicts the act than proof of payment by a witness contradicts a promissory 
note. We are satisfied that the fact is as stated by the witness. 

On the merits, the judge has applied the testimony to the claims of the plain- 
tiff, with his usual accuracy, and left nothing for us to do but to affirm his 
judgment. 

Judgment is affirmed, with costs. 





Louise TursopEaux v. Leon TursopEavx et al., Tutors. 


A special authorization is not necessary to enable a tutor to bring suit against the former 
tutor of minor children, for a settlement of the account of that tator’s administration. 

The regularity of a tutor’s appointment cannot be inquired into on an injanction taken out 
against an execution on a judgment obtained by him. 
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THIBOPEAUX An injunction cannot be taken out against an execution upon grounds of which the party 
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THisopRAvx. 





was apprised before the judgment was rendered. 

A widow who has had the community property held in common between her and her 
* deceased husband adjadicated to her at its appraised value, becomes indebted to her minor 
children for their respective shares, and cannot refuse to pay the amount to their tator, 
upon the ground that she is entitled to the usufract of the community property under the 
act of 25th of March, 1844. 


PPEAL from the District Court of St. Landry, Overton, J. B. F. Linton, 
for plaintiff. E.H. Martin, for defendants. The judgment of the court 
was pronounced by 

Preston, J. The plaintiff is the surviving wife of Urbain Lavergne, who 
died in the year 1843. The defendant is the tutor of their children, Syphroien 
and Urbain Lavergne. The deceased left an estate in community with his 
widow, which, being the common property of her and her children, was, under 
article 338 of the Civil Code, adjudicated to her on the 14th March, 1843, at the 
sum of $3285, its appraised value. 

On the 17th of May, 1848, the mother was deprived, by judgment, of the 
tutrixship of her children, for sufficient legal reasons. Léon Thibodeauz, the 
defendant, was appointed their tutor, and brought suit against the plaintiff for an 
accountof her administration as tutrix, and had the balance in favor of the minors 
established at $903 68, by a judgment rendered by consent on the 19th of 
August, 1848, and has issued execution on the judgment. 

The plaintiff, Louise Thibodeauz, has instituted this suit to enjoin the execu- 
tion of the judgment. She alleges that Léon Thibodeaux is not tutor of the 
minors, the family meeting by which he was recommended not having been 
composed of the nearest relations of the minors. She further assumes that the 
suit, in which judgment was rendered against her, was a sutt for a partition; and 
alleges that the tutor of the minors had no right to institute that suit, because 
not authorized by the judge, on the advice of a family meeting. She further 
alleges, that she is entitled to one-half of the estate of her deceased husband in 
her own right, and the usufruct of the other half during life or her widowhood ; 
and in support of the last claim, invokes the act of the General Assembly 
approved the 25th March, 1844, relative to community property. , 

1. The Code, art. 1235, indeed provides that a tutor must be specially autho- 
rized to institute a suit for a partition. But the suit instituted by the tutor, the 
execution in which suit is now enjoined, was not a suit for a partition, but for 
an account from a former tutor, and the judgment is for the balance of the 
account. 

2. If there was the irregularity alleged in the appointment of the tutor of the 
minors, it cannot be attacked in a suit for an injunction against the execution of a 
judgment rendered in favor of the minors against the plaintiff. The appointment 
should have been annulled in a formal suit instituted for that purpose. Nor can 
the plaintiff enjoin the judgment rendered in favor of the tutor against her, all 
the grounds alleged by her having existed and being known to her when she 
confessed the judgment against her. 5L.R.442. 2 Ib.181. 8 N.S.513. She 
could not even have appealed from the judgment rendered upon her confession, 
and partly executed by voluntary payment, as appears in evidence. C. P. 567. 
14 L. R. 523. 

3. The ground chiefly relied upon by the plaintiff in support of her injunc- 
tion that, notwithstanding the adjudication to her of her children’s interest in 
their common property it remained undivided between them, is untenable. By 
the adjudication, the common became the separate property of the mother of 
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the minors, and she owed them the price in proportion to their interest in the Taenmees 
property. Nor can she, as contended, renounce the adjudication made to her, Txisonzavx. 


the more especially as she has alienated part of the property adjudicated to her, 
and the tutor of the minors has also acted upon the adjudication by suing for 


and obtaining an account of the price. For the balance of the price, after liqui- . 


dating the community and the accounts of the minors, he has obtained judg- 
ment against the mother. 

As substantially decided by this court in the case of Mills v. Falvey, — Ann. 
—, the new tutor was entitled to execution if the balance of the account was not 
paid, and especially as he gave security as required by law for the faithful adminis- 
tration of the minors’ property as their tutor. 

The act of 1844, giving the surviving spouse during life, or while unmarried, 
the usufruct of the community of acquests is inapplicable to this case, having 
been enacted subsequently to the opening of the succession of the deceased 
husband and father of the parties. 

It is therefore decreed, that the judgment of the district court be affirmed, 
with costs. 


Francois Hesert v. AmMBrosE Lacovur, Administrator. 


Where a party, being present at the taking of an inventory, acknowledged that he had funds 
of the deceased in his possession, but refused to state the amount, afterwards brings suit 
for a debt which he alleges to be due to him from the succession, he will be non-suited unless 
he shows the amount of funds he had belonging to the succession; and, in such a case, the 
defendant is not bound to propound interrogatories to the plaintiff. 

The prescription of one year, C. C. 3499, applies to claims for board in private houses. 


PPEAL from the District Court of St. Landry, Overton, J. Lewis and 
Porter, for plaintiff. Morse and Nichols, for defendant. The judgment of 
the court was pronounced by ; 

Rost, J. This suit is for the same cause of action as that between the same 
parties, decided by us and reported in Ist Ann. 229. In that case there was a 
judgment as of non-suit against the plaintiff, because after having acknowledged 
to the officer who made the inventory of the succession which he sues, that he 
had in his possession moneys belonging to the deceased, he refused to declare 
the amount or to render any account of it; thus depriving us of the means of 
ascertaining the truth and reality of his claim. 

Without making any disclosure, he has renewed the action against the suc- 
cession. A judgment of non-suit has been rendered against him, and he has 
appealed. 

There is nothing in the record to induce us to change our former opinion. 
The deceased lived with the plaintiff at the time of her death; this circumstance 
corroborates his statement. He urges that the defendant should have pro- 
pounded interrogatories to him, and trusted to his conscience. The course he 
has pursued authorized the defendant to believe that this mode of proceeding 
would have been attended with danger; and unless he believed that the plaintiff 
had a conscience, he cannot be blamed for not appealing to it. 

It is urged that the parish judge who testified to the declaration of the plain- 
tiff misunderstood him, and that he said, or meant to say, that he had a note of 
George Petry in favor of the deceased for sixty dollars. 
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Sue The testimony of the parish judge is positive and uncontradicted; it shows 
Lacour. 0t only that the plaintiff had money, but also that he had taken legal advice, and 
that, in refusing to surrender it, he was acting under that advice. Who his 
counsel was does not appear. 

The evidence of Petry does not contradict that of the parish judge; it only 
shows that besides money, the plaintiff held a note belonging to the deceased, 
which he concealed at the taking of the inventory. 

It is urged, that if the court persist in their opinion, the plaintiff never can 
recover what is alleged to be justly his due. The only answer to this argument 
is, that the ways of the transgressor are hard, and that if a party litigant does 
not come into courts of justice with clean hands, he has no right to complain of 
the consequences of his misconduct. 

We have deemed it unnecessary to notice the plea of prescription; but it may 
prevent further litigation to state, that article 3499 of the C. C. establishing the 
prescription of one year against inn-keepers and others, has been applied by us 
to claims for board in private houses. 

The judgment is affirmed, with costs. 


. 





> . 
HerMance CHACHERE, Wife of Sirtic, v». Mary GarpDNER. 


A married woman is incompetent to enter into a contract with her husband, by which she 
receives, in payment of a judgment due to her for her paraphernal property, an assignment 
of a store and book accounts, obligating herself to pay the purchase money due, and to 
continue the business of the store in her husband’s name, through him as her agent. 


PPEAL from the District Court of St. Landry. Overton, J. Linton and 
Mariel, for plaintiff. Dupré and King, for defendant. Lewis and Porter, 
for intervenor. The judgment of the court was pronounced by 

Sure, J. The defendant was the debtor of D. C. Sittig; and the con- 
troversy presented in this cause is, whether she shall pay the debt to Mrs. 
Sittig, who claims under an assignment of the debt made to her by her husband, 
or to Hinckly, a judgment creditor of Sittig, who has seized the debt under 

’ execution and garnisheed Mary Gardner. 

The assignment by Sittig to his wife was made under the following circum- 
stances. She held a judgment against him for paraphernal claims, on which 
there was a balance due of $1003. To satisfy this judgment he transferred to 
her, by notarial act, a stock of merchandize and the book accounts of his store or 
mercantile house; the consideration of the sale also being an agreement by her 
to pay “the balance of purchase money (or privileged debts) due on the afore- 
said merchandize, amounting to $3000, as said vendor declares.” These debts 
are not enumerated. By the same deed, the wife constitutes her husband her 
agent for the sale of the merchandize and the collection of the accounts. It 
was also declared to be the intention of the wife, to continue the store or mer- 
cantile house for her own benefit, under the name or title it had heretofore 
borne, namely, that of D. C. Sittig, her husband. At the time of this trans- 
fer Sittig was insolvent. 

Hinckly charged, that this assignment was simulated, fraudulent and illegal. 
The jury found a verdict declaring the assignment invalid, and the district judge 
refused a new trial. 


- 


+ 
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We think there was no error in this finding. The wife was incompetent to — 


enter into such a contract with her husband; and the instrument, moreover, 
bears on its face indicia of bad faith. See the case of Spurlock v. Mainers, 1st 
Ann. 302. 

Nor do we find any error in so much of the verdict as recognizes the assign- 
ment to Hinckly of the judgment recovered by Gordon against Sittig. It is 
not pretended that Sittig has paid Gordon, nor that Gordon has made any other 
assignment of the claims. 

It is said, that the debt in controversy is due, notto Siltig but to a commercial 
firm which carried on business in Sit/ig’s name, and in which one Choutte was 
a partner in commendam. The plaintiff, however, in denying the sole owner- 
ship of Sittig, is contradicted by her own acts and acknowledgment. 

The judgment of the district court is therefore affirmed, with costs. 


PPL POPOL IPD LPL PIPL PLD LDL 


Joun F. Morroveu, Administrator, v. Jounson Moss. 


A confirmation by act of Congress is a title upon which the claimant can maintain a petitory 
action. 


PPEAL from the District Court of Calcasieu, Overton, J. Swayze and 
Moore, for plaintiff. B. F. Linton, for defendant. The judgment of the 
court was pronounced by 

Rost, J. The plaintiff, acting as administrator of the succession of Isaac 
Foster, deceased, claims from the defendant the last installment due on a tract 
of land purchased by the said defendant at the probate sale of the said succes- 
sion. The defence is, that the land purchased was one of the Rio Hondo land 
claims which, under the act of Congress passed in reference to them, were to 
be located exclusively on the west side of the Calcasieu river, and that the claim 
sold to the defendant was in part located on the east side of that river, by reason 
whereof the defendant is entitled to a diminution of the price. 

The defendant farther alleges, in a supplemental answer, that his vendor had 
no title to the land; that the claim has never been located in the manner 
required by law ; and that the commissioner of the general land office cannot issue 
a patent certificate for it. He prays for five hundred dollars damages. There 
was judgment in favor of the plaintiff for the sum claimed, and the defendant 
appealed. 

The procés verbal of the sale describes the tract of land as containing about 
six hundred acres, and as being situated on the west side of the Calcasieu river. 
It is in evidence that the title of Foster to the land is based on a Rio Hondo 
claim, which wag confirmed to the extent of six hundred and forty acres by act 
of Congress approved on the twenty-fourth of May, 1828. The defendant has 
further adduced a certificate of the register of the land office, stating that the 
plat of the township in which this claim is situated, represents it as including lots 
four and five of section ten on the east side of Calcasieu river; but the plat itself 
is not in evidence, and we have no means of ascertaining whether the extent of 
lots four and five is sufficient to entitle the defendant to a diminution of the price, 
under article 2470 of the code; but besides, the defendant alleges in his answer, 
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eneenes that the survey is illegal, and that no patent certificate hasissued. There is, 


sioe. 


therefore, nothing definite or binding upon him in the location of which he com- 
plains, and the errors of the survey, if any exist, can stil] be corrected. 

‘Phe confirmation by act of Congress, is a title upon which the defendant can 
maintain a petitory action. 

It has been urged, in argument, that the order of the judge for the probate 
sale isnot shown. This ground is not found in the answer. The defendant, 
on the contrary, expressly admits the purchase as alleged in the petition. This 
admission is sufficient to bind him. 

The judgment is affirmed, with costs. 





Dantet Lyons v. LEmMvet ANDREWS. 


Where the record of appeal is complete, with the exception of the evidence which had been 
lost, so that the clerk could not send it up with the record, and the loss is in no manner 
attributable to the appellant, the cause will be remanded. 


PPEAL from the District Court of St. Landry, Overton, J. E.M. Martin, 
for plaintiff. Lewis and Porter, for defendant. The judgment of the 
court was pronounced by 

Rost, J. The plaintiff, who was under-tutor of the children of the defen- 
dant, instituted this proceeding to have the said defendant removed from the 
tutorship, on the ground that he was unfaithful in the administration of the tutor- 
ship, and of notoriously bad conduct. The petition was served at the defen- 
dant’s domicil, during his absence; he failed to answer, and a judgment by 
default was taken. After the legal delays, the plaintiff appears to have adduced 
evidence in support of his allegations, and a judgment was rendered removing 
the defendant from the tutorship. This appeal is taken from that judgment. 

The clerk of the district court has certified that the transcript contains a true 
and correct copy of the proceedings, with the exception of the evidence adduced 
by the plaintiff, which is lost or mislaid. The appellant asks that the case be 
remanded to supply this deficiency, for which he alleges he isin no manner 
responsible. 

It is urged, that to entitle himself to the relief he asks, the appellant should 
have called upon the district judge, contradictorily with the opposite party, to 
supply the lost evidence by a statement of it. This would have been the most 
regular course, but it was probably not the fault of the defendant that it was not 
resorted to. 

Upon charges the most vague and indefinite he has been removed from the 
tutorship, and deprived of the custody of his children during his absence, and, 
as it seems, without his knowledge. For the sake of the children, and of 
humanity, I think we ought to give him the opportunity of being heard, espe- 
cially as it can cause no injury to the appellee, either in his individual or fidu- 
ciary capacity. We think justice requires that the cause be remanded fora 
new trial. 

It is therefore ordered, that the judgment in this case be reversed, and the 
case remanded for further proceedings according to law ; the appellee paying the 
costs of this appeal. 
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Surpexx, J. dissenting. Iam not prepared to relieve the appellant under the 
circumstances. The testimony taken in writing, having been lost or mislaid, 
the defendant, it seems to me, should have called upon the district judge, con- 
tradictorily with the opposite party, to supply the lost evidence by a statement 
of it. If the judge was unable to make a statement, or if he having made a 
statement, this court, upon a proper showing, should find any reason to suppose 
that the statement was defective, there would then have been presented a case 
for the equitable interference of the court by opening the judgment, and 
remanding the cause for a new trial. 





BensaMin F. Linton v. CATHARINE HARMAN. 


The rule which suspends prescriptions during minority, is exclusively for the benefit of 
minors, and does not prevent them from pleading prescription against persons of age. 

The only debts for which the prescription which has commenced to run is suspended by the 
death of the debtor, are those due to the beneficiary heirs. 

The actions of attorneys at law for their fees is prescribed by three years.” 


PPEAL from the District Court of St. Landry. Overton, J. B. F. Lin- 
ton, per se. E.H. Martin, for defendant. The judgment of the court 
was pronounced by 

Rost, J. The plaintiff, who is an attorney at law, sues the defendant for 
professional services rendered to Engene Richard, her late husband, during 
marriage, on the ground that all the property of the community bas been 
adjudged to her by a decree of court, at the price of appraisement, and that 
she has thereby become liable for the community debts. 

The defendant pleaded the prescription of three years under art. 3503 of the 
Code. There was judgment in her favor, and the plaintiff appealed. 

It is not denied, that more than three years elapsed between the rendition of 
the service for which the plaintiff claims compensation and the institution of 
this suit. But the plaintiff shows, that three years had not expired from the 
term of the rendition of the service to the death of Eugene Richard, and makes 
the following points: ist. That the plea of prescription being a personal one, 
it is not competent for the widow or heirs to set it up. 2d. That prescription 
being suspended against minors, it is also suspended when invoked in their favor 
in cases like the present. 

These grounds are not tenable. The action of attorneys for their fees, no 
matter against whom instituted, is prescribed by three years. The only debts 
for which the prescription which has commenced to run in favor of the debtor, 
is suspended by his death, are the debts due to the beneficiary heirs. Art. 
3492, C. C. 

The rule which suspends prescription during minority, is made exclusively 
for the advantage of minors, and was not intended to deprive them of the rights 
secured by law to persons of age. Moreover, there are no minors in this con- 
troversy. 

Notwithstanding the equity of the plaintiff’s case, it is not in our power to 
relieve him. 

Judgment affirmed, with costs. 
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Mecuanics anp Travers’ Bank v. J. H. Gorpon et al. 


Where a steamboat is in the habit of charging freight for carrying remittances of money, 
if a package containing money be handed to the captain without informing him of its con- 
tents, there being no charge for freight, the owners of the vessel are not liable for the 
money in case of its loss. The captain is responsible as depositary merely. C. C. 2508. 


PPEAL from the District Court of St. Landry, Overton, J. 


C. L. Swayze, for the plaintiff, contended : The defence set up by defen- 
dant, that he was forbidden by the laws of the United States from carrying and 
delivering letters on board his boat, cannot avail him, because, Ist, it was not 
such a package as is usually sent by mail. 2d. Because having promised to 
deliver the package, he was bound to do it, for he knew that the business was 
committed to him with that expectation. Dr. Paley says, in his Treatise on 
Moral Philosophy : ‘* Whoever undertakes another man’s business makes it his 
own; that is, promises to employ upon it the same care, attention, and diligence 
that he would do if actually his own, for he knows that the business is com- 
mitted to him with that expectation, and he promises no more than this.” 
Paley, b. 3, p. 1, ch. 12. 

3d. He was in the habit of taking letters on board his boat and delivering them to 
different persons ; this is abundantly shown by the testimony on the record. He 
cannot profit hy his own wrong. Why should this package be made an excep- 
tion to his habit and rule? Because it contained money. That is the strongest 
reason why it should not. 

It is discretionary with the bailee to accept or not accept the trust; but once 
he has accepted it, by the very act of acceptation, he contracts towards the bailor 
the obligation of executing the trust, and if he does not do so he renders him- 
self responsible in damages for the consequences. Pothier, vols. 3 and 5, art. 
1, No. 38. . 

Although mandate is a contract which concerns only the interest of the bailor, 
one in which the bailee interposes but to confer pleasure in the bailor without 
having any interest in thut which forms the object of it, still he is bound to dis- 
charge the trust strictly, not only in good faith, but with all the care or dexterity 
which may be necessary in the discharge of the trust; he is liable for the con- 
sequence of errors and for the slightest neglect, levissima culpa. The rule 
governing such cases is this, that where the objecs of the contract is of a nature 
to require the greatest care and attention, the bailee is bound to observe or 
bestow them, and in such cases, he is liable for the slightest neglect, levissima 
culpa. When, on the contrary, the affair is of a nature to demand but ordinary 
care, it suffices that the bailee should observe or bestow but ordinary care, and 
he is liable but for slight neglect or fault. 3 Pothier, p. 124, 125, Nos. 46 to 50. 

The attorney is responsible not only for unfaithfulness in his management, 
but also for his fault or neglect ; nevertheless the responsibility with respect to 
faults is enforced less rigorously against the mandatory acting gratuitously, than. 
ee him who receives a reward. L. C. 2972, 2277. 6 Toullier, p. 300, 

0. 288; p. 301, 302, 303. 11 Toullier, p. 46. Napoleon Code, p. 383, art. 
1991, 1992. 

Circumstances may occur that would justify a court in enforcing damages 
with much rigor. The remark in article 2972 of the Civil Code amounts to nothing. 
It is but a suggestion merely directory and to be varied and governed by the 
particular circumstances of each case. Napoleon Code, p. 287, art. 1374 ; p. 
383, art.1992. The correct rule is laid down in 3 Pothier, p. 124, 125, No. 46 to 
50. But Pothier lays down another rule; he says, that it is of the essence of 
the contract of mandate that it should be gratuitous, that is, that the bailor 
should undertake the trust as an act of friendship to the bailee, and that the 
bailee should not oblige himself to pay money as a consideration or price of the 
discharge of the trust. 3 Pothier, p. 119, art. 3, No. 22. 10 L. R. 503. 

The general principle of the civil law is, that though a mandatory is at liberty 
to reject a mandate, yet if he chooses to accept it, he is bound to perform it 
according to his engagement. Story on Bailments, 117, 123,125. Jones on 
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Bailments, 57. 2 Raymond’s Rep. 907. 2 Johnson’s Rep. 92. Pothier, Con- Mecnamics & 
trat de Mandat. 1 Domat. Merlin Repertoire Mandat. Pardessus, Droit 7 
Commun. Brown’s Civil Law, note, 73. 2 Kent, 443, 443. 5 Tenn. Rep. _ 
143. Joore v. Deas, 4 Johnson, 84, Gorpos. 

Receiving a letter to deliver, or money to pay, or a note by a bank to collect, 
and by negligence omitting to perform the trust, the mandatory, though acting 
genes: becomes responsible for damages resulting from his negligence. 

he delivery and receipt of the letter, money or note, creates a sufficient con- 
sideration to support the contract, and is a part execution of it. Durnford v. 
Patterson et al. 7 M. R., O. S, 460 to 464. Shelleheer v. Glyn, 2 Mees & 
Webb, 145. 2 Kent, 570. 

A merchant is responsible for the loss of money collected by his clerk for one 
of his customers, if lost through the fault or negligence of the clerk. Wees v. 
Me Micken, 7M. R., O. S. 54. 

Carriers are subject, with respect to the safekeeping and preservation of the 
things entrusted to them, to the same obligations and duties which are imposed 
on tavern keepers in the title of deposit and sequestration. C.C. 2722. They 
are answerable not only for what they have actually received in their vessel or 
vehicle, but also for what. has been delivered to them at the port or place of 
deposit, to be placed in the vessel or carriage. C. C. 2727, 2296, 2297, 2299. 
9 L. R. 33. C. N. 1783. Carriers and watermen may be liable for the loss 
or damage of the things entrusted to their care, unless they can prove that such 
loss or dumage has been occasioned by accidental and uncontrollable events. 
Abbott on Shipping, 277. Boulay, Patis. tome 1. C. N.1784. C. C. 2725. 
1 L. R. 349. 11 L. R. 206. 2 Peters, 150. 

The defence which the defendants set up, that the service to be rendered by 
them was gratuitous, cannot avail them. Why did they undertake to perform 
the trust?) Had they declined to perform or discharge the trust, Mr. Porter 
would have sought some one else who would have performed it. Nor can it 
avail the defendants that Mr. Porter did not inform Captain Gorden that the 
package contained money? He informed him that “ it was of value,” and 
enjoined upon him to be cautious and careful. It is not only money that is valu- 
able. Suppose the package had contained bills of exchange, land scrip, (which 
was transferable by delivery,) treasury notes, bills of exchange, or promissory 
notes, the loss might have been equally as great. Suppose it had been simply a 
letter containing instruction from a planter to a factor to insure buildings or pro- 
perty to the amount of ten thousand dollars, and Gordon had accepted the trust 
and promised to deliver the letter, knowing its object and purpose, had failed to 
deliver from absolute neglect, and the planter’s property meanwhile had been 
consumed by fire, would not the loss have been occasioned by the negligence 
of the mandatory? And would he not be responsible ? 

It will be remembered and noted, that Captain Gordon was warned by Mr. 
Porter that the package was of value, and that he should be cautious and 
careful with it. Captain Gordon, with this information and under these instruc- 
tions, accepted the trust. How hashe performed it? By letting the package 
remain in the boat a fortnight; by finally not delivering it at the place he had 
promised to deliver it; but, by his negligence, causing the loss of the entire 
sum to the plaintiffs. Are the plaintiffs entitled to no redress. Can one hold . 
. himself out to the world as a public carrier, asking the confidence and soliciting 

the patronage of his fellow-citizens, nay, absolutely undertaking and promising 
to discharge a trust, then violate his promise, fail to discharge the trust, subject 
his fellow-citizen to a heavy loss by his negligence, and then take refuge under 
the plea that he was forbidden by the post-office laws to deliver the package ? 
Or shall he protect himself by urging that the service to be rendered was gratui- 
tous? Why did he accept the trust? Why did he not (if he did not wish to 
undertake it,) say to Mr. Porter, ‘*I cannot comply with your request. The 
law forbids it; moreover, I would get nothing for it?”” But no! he undertakes it, 
promises to perform it, and when the loss is occasioned by his negligence, urges 
as a flimsy pretext and subterfuge, that the service was a gratuity and that the 
law forbade him. Is this not ‘‘ keeping the promise to the ear and breaking it to 
the hopes ?” . ~ 

A judgment is, therefore, claimed against all the defendants in solido; and if 
they be not all liable, then against Gordon individually. 

Lewis and Porter urged the following grounds against the responsibility of the 
defendants: 1. No contract of affreightment was made so as to make the defen- 
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Mecnawics & dants liable as common carriers, inasmuch as no bill of lading was given and no 


freight charged, which was necessary in order to make defendants liable as com- 
mon carriers, or to require of them extraordibary care and diligence; so that 
even admitting the loss of the money, yet gross negligence must be proved to 
render defendants liable. L. C. 2972. 2. Gordon awe ignorant that there 
was money contained in the package, cannot be made liable for its loss; this 
would be manifestly unjust. 3. Admitting that a contract was made by Gordon 
to deliver the letter to Bell, this contract being in contravention of law, viz: the 
laws of the United States in relation to the post-office, could givé rise to no 
action whatever. L. C. 1886, 1887, 1889. 4. If any contract was made or 
can be presumed, which we deny, it was fully complied with by depositing the 
letter in the post-office in New Orleans. Acts of Congress, 3d Mareh, 1825, 
sec. 6. 5. Gordon cannot be presumed to have made a contract which would 
subject him to a fine, which would have been the case here. See Post-office 


A jury, on a full investigation of the case, rendered a verdict for the defen- 
dants, and, unless upon very strong showing, the court will not disturb the ver- 
dict. ‘There is testimony in the record, to wit, of Charles Porterand Samuel C. 
Beil, both cashiers of the bank, which is specially objected to. 


The judgment of the court was pronounced by 

Preston, J. The cashier of the Branch of the Mechanics and Traders’ Bank 
at Opelousas, testifies, that on the 12th of June, 1847, at the steamboat landing 
in Washington, he delivered to Captain John H. Gordon, of the steamboat 
Bois d’Arc, a package containing $10,000 in bank notes, with a letter and a 
scroll, all of which were directed to the cashier of the Mechanics and Traders’ 
Bank in New Orleans, with a request that he would deliver the same to Samuel 
C. Bell, the cashier, on his arrival in New Orleans; further, that he stated 
to him that the package was valuable, and that he should be careful with the 
same and deliver it to Mr. Bell; and that the captain replied that he would. 
The money was never received by the bank in New Orleans. The witness did 
not, at the time of delivering the package, state the amount of money it contained, 
promise to pay freight, or to make compensation to him as master of the boat 
for taking charge of the package. 

The clerk of the boat proves, and it is not contradicted, that the charge in 
favor of the boat for carrying money as freight was a half per cent, whether it 
was in bank notes or specie ; the charge being made no doubt more on account of 
the risk than the trouble of transportation. He further leads us to conclude, 
that when money was received for transmission on freight or otherwise, it was 
locked up in a chest kept for that purpose. If the money had been delivered 
to the master of the boat as a common carrier, he would have charged for the 
owners of the boat, fifty dollars for its transportation to New Orleans, his care 
of it, and the risk with regard to it; and the cashier would, in the exercise of 
common prudence, have taken a bill of lading or receipt for so large an amount. 
We are satisfied, therefore, that there was no contract made which bound the 
defendants as common carriers, and rendered them responsible as such for the 
loss of the money. The authorities quoted by the defendants’ counsel from 
Story on Bailments, articles 498, 495, 499, 500 and 530, are conclusive on this 
part of the case. See also 9 L. R. 84. 

The plaintiffs do not charge Gordon individually, as a bailee for hire. Indeed, 
jt would have been improper to have made such a contract with him, being master 
of the boat and bound by his employment to obtain all freight in his power for 
the owners of the boat, and not for himself. It is not pretended, that a bail- 
ment for hire was made with him individually. 

The question remains, can the defendants or John H. Gordon be charged as 
depositaries or mandatories of the plaintiffs? for, as they took charge of the 
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letter not as carriers for hire, they must be regarded in this light. Indeed, it is Macmanses & 
proved, apd is a matter of notoriety, that all letters and packages handed tothe DE" 
master and clerk of the boat were received and carried to New Orleans, and Quien - 
vice versa, and were gratuitously delivered to the correspondents if convenient, : 
or deposited in the post-office. And this custom and accommodation, as observed 

by plaintiff’s counsel, no doubt originated and has been kept up in consideration 

of the business and patronage which the city and country extended to the boat 

in carrying freight and passengers. The custom and accommodation is entirely 

gratuitous. 

Sir William Jones held, that a gratuitous bailee was responsible only for gross 
negligence amounting to a breach of good faith, or fraud. Judge Story adopts 
the principle without the qualification of a breach of good faith or fraud.—p. 21 
art. 19. Our code declares, that the depositary is bound to use the same dili- 
gence in preserving the deposit, that he uses in preserving his own property. 
Code, 2508. The diligence required of a mandatory acting without reward we 
suppose to be the same. Code, art. 2972. And, as it would not be permitted 
to men to plead, that they were more negligent than men ordinarily are, the 
true rule is, that gratuitous bailees are required to exercise the diligence which 
men of common prudence ordinarily use. The owners of the boat are excused 
from liability for the loss of gratuitous deposits on their boat, because they 
entrusted their own property to the officers, and it is not suggested that they 
were reputed to be more than ordinarily careless or unskillful. 

The most difficult question remains, as to the individual liability of Captain 
‘Gordon ; for the plaintiffs contend, that the money was specially entrusted to 
his care, with an injunction to be careful, as it was valuable; and that he agreed 
to deliver it personally to Samuel C. Bell, the cashier of the bank in New 
Orleans on his arrival, and was guilty of gross negligence in not doing so. 

The cashier does not state that he informed Gordon of the amount of money 
contained in the package. Soon after its delivery, he declared to the witness 
Taylor, that he concealed the amount purposely, because a stranger was stand- 
ing by and he did not wish to make the amount public. He subsequently stated 
the same thing, as proved by other witnesses. Moreover, we are led to the 
conclusion, that he did not inform Gordon that the package contained money at 
all, because he does not say so, and yet would have proved it if he had se 
informed him, and not have left so important a fact in this case in doubt. Besides, 
the reason given for concealing the amount, was equally a reason for conceal- 
ing the fact, that the package contained money at all. Moreover, two witnesses 
standing by did not hear him tell the captain that the package contained money. 

Gordon was, therefore, simply the depositary or mandatory of a letter, or 
package in the form of a letter, and did not know whether it contained money 
or not. It was notorious, that the letters and packages of those who patronized 
the boat were put into the letter-box or clerk’s desk. This was the ordinary 
care always given or expected, however valuable the letters or packages were 
to the correspondents. It is urged, that it was expressly stated to the captain 
that this package was valuable. All correspondents regard their communications 
as valuable, and the officers of the boat were bound so to regard all letters and 
packages entrusted to their care. They often contained bills, orders or money, 
and often did not; they were all entitled to the same care, and the care to be 
exercised was known to the public. If the packages contained money or were 
of great value, the means of insuring greater care was palpable, by taking a 
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Mecuawics & receipt or bill of lading for them as freight, and thereby securing their deposit 


TRADERS’ 
Bank 

v. 

Gorpon 





under lock and key in a chest provided for money or packages, the certain value 
of which was known. . 

There was no information communicated to Gordon which should have 
induced him to distinguish this package from others. Indeed, it is proved by 
a witness who was present when the package was delivered to the master, that 
the remark of the cashier to him was, that the package was important to the 
bank; and if so, giving him no reason whatsoever to suspect that it contained 
the large and, to him, unknown sum of money for which he is sued. He there- 
fore handed it to his clerk to take the same course which other letters and 
packages took. As the cashier did not commuicate to him that the packages 
contained money, he could not communicate it to his clerk. The scroll was too 
large to go into the letter-box, and therefore the clerk put all together into his 
desk. After this the captain depended on his clerk to deliver them like all 
other letters or packages, or put them in the post-office, and heard nothing more 
of the package until he learned that it was lost. The evidence renders it prob- 
able that the package was purloined, and exonerates the captain from the least 
suspicion of unfaithfulness with regard to the money. 

The promise to deliver the package to the cashier in New Orleans is relied 
upon as a special undertaking to do so personally. The master of a coasting 
boat, necessarily much engaged at her points of departure and arrival in his 
appropriate duties, cannot be supposed to undertake to ge about personally to 
deliver the letters and packages entrusted to him, even if informed that they 
are valuable. The well understood meaning of his promise to deliver them to 


_ whom they are addressed, is, that he will give them in charge to his clerks, to be 


taken care of and delivered by them in the usual manner. 
Tocharge Gordon with the loss for not having delivered the money in person, 


the cashier of the bank should have shown to him that the packagage contained 


$10,000, and to have obtained from him an agreement, with that knowledge, to 
take the risk of carrying and delivering it in person to Bell, and not to deliver it 
at the post-office, or entrust it to the clerk of the boat. Considering the very 
large amount of money, it is not at all probable that the master engaged in all 
the exigencies belonging to the trip of a coasting boat, would have under- 
taken a gratuitous mandate attended with so much risk, and the considerable 
trouble of hunting and delivering the package to the cashier of a bank, when he 
might more properly, in his situation, have refused, and according to the usual 
charge of a half per cent, received fifty dollars for the service on account of the 
boat, and subjected her owners tothe risk. At all events, if he undertook such 
a mandate with a full knowledge of the amount given him in charge, and his 
risk and responsibility, he would have undoubtedly exercised more care and 
solicitude, and would not have given the package to the clerk to be thrown pro- 
miscuously with the other lettersand packages belonging to the boat, in the letter 
box or clerk’s desk. It would, at least, have been safely put in the iron chest 
under lock and key, and the loss would not have occurred. 

The judgment of the district court is therefore affirmed, with costs in both 
courts. 
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Tuomas Ketuar v. F. BELLEAUDEAU et al. 


Under the act of 25th of March, 1831, the judge is bound to reduce his charge to writing, 
' when requested to so do by counsel. He cannot refuse to do so upon the ground that he did 
not charge upon the facts, when the counsel allege he did so. 


PPEAL from the District Court of St. Landry, Voorhies, J. C. L. Swayze, 
for appellant. C. Green, for appellee. The judgment of the court was 
pronounced by 

Preston, J. On the trial of this cause the plaintiff’s counsel tendered a bill 
of exceptions to the charge of the court to the jury, which the judge refused to 
sign. The following is the bill of exceptions, and the reasons of the judge for 
not signing the same: 

‘« Be it remembered, that on the trial of this case, the plaintiff, by his counsel, 
excepted to the charge delivered by the honorable the judge presiding to the 

_ Jury, on the ground that they conceived the said charge taken together to be an 
argument on the facts and law of the case, and requested the judge presiding to 
reduce the whole of his said charge to writing, in order that the Supreme Court 
might judge of said objection ; and the plaintiff further objected to. said charge 
on the ground that the judge presiding had not abstained from recapitulating the 
facts of the case, so as not to influence the decision of the jury, but alluded to 
several facts detailed in the testimony, which ullusion, in the opinion of the 
plaintiff, had some influence with the jury in making their decision, and 
requested the court to reduce its whole charge to writing, in order that the 
Supreme Court might judge as to this objection as of the other; but the honor- 
able the judge presiding refused to reduce the whole of said charge to writing, 
on the ground that the said charge contained no arguments on the facts of the 
case, and the judge presiding had not alluded to the facts in the case, so far as to 
influence the jury in their decision, but had only alluded to one or two facts for 
the purpose of illustrating his views of the law; and the said judge offered to 
charge the jury on any point requested by the parties, and did charge them upon 
every point upon which he had been requested to charge, and further stated to 
the jury that it was the duty of the court to abstain from all comments on the 
facts of the case. 

**To which refusal of the judge presiding to reduce the whole of his said charge 
to writing as requested, the plaintiff by his counsel excepts, and prays the court 
to sign this his bill of exceptions before judgment, and it is signed accordingly, 
this 26th day of May, 1849. The facts alluded to in this bill of exceptions are 
fully set forth in bills of exceptions to the opinion of the court in this case, and 
no other facts were alluded to.” 

The articles 516 and 517 C. P. prescribe that: “In his charge the judge 
must limit himself to giving the jury a knowledge of the laws applicable to the 
cause submitted to them, and he shall abstain from saying anything about the 
facts, or even recapitulating them so as to exercise any influence on their deci- 
sion in this respect.” Art.516. ‘* If when the judge shall have finished his charge 
to the jury. one of the parties believe that the judge has mistaken the law which 
he has stated to the jury, or in the application which he has made of it, he may 
require the judge to give his opinion in writing touching this matter, and on his 
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refusal he may take an exception in the manner and form heretofore set forth.” 
Art. 517. 

The 8th section of the act approved the 25th of March, 1831, prescribes that 
‘¢in all cases appealable to the Supreme Court, it shall be the duty of the judge 
to deliver his charge to the jury in writing, if the counsel of either party require 
the same.” Bullard and Curry, 525. j 

"Phe counsel of the plaintiff was of opinion, that the judge in his charge spoke 
of and recapitulated facts in the case so as to have exercised an influence upon 
the decision of the jury. The judge is of opinion that he did not do so, but 
only alluded to the facts so far as it was necessary to explain the law to the jury, 
which was his undoubted right and duty. Still, we think, that the judge should, 
as directed by the act of 1831, have reduced his charge to writing, and have 
signed the bill of exceptions to it, so as to have enabled us to judge in this diver- 
sity of opinion. 

If it were clear, as the district judge thinks, that the plaintiff has no cause of 
action, we would not remand the cause because his charge was not reduced to 
writing and the bill of exceptions signed ; but we are not prepared as at present 
advised, so to decide. 

It is therefore ordered and adjudged, that the judgment in this case be 
reversed. and that the cause be remanded for a new trial; and it is decreed, that 
the appellees pay the costs of appeal. 
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Corauie Provost et al. v. P. DELAHOUSSAYE et al. 


Where the wife claims property acquired after the marriage as her separate property, and 
does not show her rigMt to acquire separate property, it will be presumed that the pro- 
perty belongs to the community. 


PPEAL from the District Court of St. Landry, Boyce, J. Splane, for 
plaintiff. Olivier, for defendant. The judgment of the court was pro- 
nounced by 

Rost, J. Under an execution issued in the suit of Siméon Patou v. Barthé- 
lémy and Villéré Duroché a tract of land was seized as the property of the 
defendants. The plaintiff, who is the wife of Villéré Duroché, enjoined the sale 
on the ground that the land was her separate property. After hearing, the 
injunction was dissolved by the district court with twenty per cent damages: the 
plaintiff appealed. 

The plaintiff was married to Duroché on the 18th of July, 1842; the sale 
under which she pretends to claim bears date the 23d of March, 1843; it was 
made pending marriage ; and as there is nothing in the record to show her right 
to acquire and hold separate property, the presumption is that the property pur- 
chased fell into the community. The plaintiff having failed to show title in 
herself, the judgment must be affirmed. 

Judgment affirmed, with costs. 
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Nicuotas Youne ov. Nortey Youne. 


A wife may acquire separate property by the bond fide investment of her parapherna, 
funds of which the husband had not the administration; so property purchased by the 
husband with his separate funds, under circumstances manifesting a clear intention to 
purchase it for his separate account, may be regarded as his separate property. 

As a general rule, property purchased by either husband or wife during the existence of 
the community belongs to the community; and if the price be paid out of the separate 
funds of either, that one becomes a creditor of the community for the amount. 

Children born of slaves which are separate property do not enter into the community of 
acquests. 

When slaves are purchased by a husband in a State where they are personal property, with 
the intention of bringing them to Louisiana, where he and his wife are domiciliated, their 
respective rights must be decided by the laws of Louisiana 


PPEAL from the District Court of Vermillion, Voorhies, J. J. W. Walker, 
for plaintiff. E.C. Brent, for defendant. The judgment of the court was 
pronounced by 

Suez, J. The plaintiff is the son of the defendant and of Eliza Gra- 
dinigo, who were married in 1814 or 1815. The mother died in 1821. In the 
juventory made of her succession, the slaves which have given rise to this contro- 
versy were not included. 

The defendant owned, before his marriage, a negro girl. She was sold during 
the marriage for the sum of $600, which sum the defendant some months after- 
wards gave to his agent, who purchased for him at Washington, in the District 
of Columbia, by verbal sale and delivery, the slave Rachel, and her two children 
Eliza and Lucy. The plaintiff now claims an interest in these slaves and their 
natural increase, as constituting part of the acquests and gains of the community. 

The defendant owned other female slaves previous to his marriage. Their 
increase born during marriage is claimed as community property. 

The articles 64 and 67, p. 336, of the Code of 1808, are, with a slight change 
of phraseology, the same as the articles 2371 and 2374 of the Code of 1825. 
It may be conceded, that although the general rule established by these Codes 
is, that purchases made during marriage, by either of the spouses, belong to the 
community ; -yet, that a wife may acquire separate property by the bond fide 
re-investment of her paraphernal funds, of which her husband had not the adminis- 
tration. See Broussard v. Her Husband, 11 R. R. 446. And it may also be 
conceded that, upon principles‘of equality and reciprocity, property purchased by 
the husband, with his separate funds, and under circumstances manifesting a 
distinct and clear intention to invest them for his separate account, should be 
considered his separate property. Butif this be the proper rule, the defendant 
has not brought himself within it; for the intention to re-invest for his separate 
benefit does not appear. The defendant, however, is entitled to charge the 
community with the $600. 

It was argued, that as the purchase was made at Washington, the rights of 
the defendant should be controlled by the law of that place. The slaves were 
personal property at the place where they were purchased; so was the money 

used in their purchase. The rights of the husband and wife touching the 
money and the acquisition were, in our opinion, controlled by the law of Louisi- 
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ana, the place of this matrimonial domicil, to which also the slaves were intended 
to be and were immediately brought. 

With regard to the children born during the marriage from female slaves, the 
separate property of the defendant, we are of opinion that they did-not fall into 
the community of acquests and gains. 

We recently had occasion to consider this question, in a case controlled by 
the Code of 1825. Childers v. Patten, 5th Ann. . The course of reasoning 
there adopted must lead to a similar result in the present case. Indeed the 


* point is involved in less difficulty under the code of 1808 than under that of 1825, 


as may be seen by referring to article 62, 334. After what was said i in Mrs. 
Patten's case, it is sufficient to refer to the articles of the Code of 1808 perti- 


’ pent to the question, without citing them at length or enlarging upon them. 


See art. 24, p. 40; art. 4, p. 102; art. 12, p. 112; art. 50, p. 332. See also Gonor 
v. Her Husband, 11 R.R. 527. Frederic v. Frederic, 10 M. R. 188. 
The judgment of the district court is therefore affirmed, with costs. 
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Heirs or Lanpry v. Herrs or Dvaron. 


* Where, upon the death of the husband, the wife retains possession of the entire community, 


(there being no issue of the marriage,) she is responsible to the heirs of the husband for 
the rents and profits of their share of the community from the date of his decease. 


PPEAL from the District Court of Lafayette, Overton, J. C. H. and E. 
Mouton, for plaintiffs. Crow and Greig, for defendants. The judgment 
of the court was pronounced by 

Rost, J. Jean Landry, the husband of Ursule Duaron, died without children 
or descendants, in 1835; his wife remained in possession of his succession, 
which was composed exclusively of community property, until April, 1839, 
when an inventory was made in presence of his heirs. After this inventory, 
Ursule Duaron still retained possession of the entire succession until her death, 
which occurred on the 13th of March, 1842. An inventory of her succession 
was then made, and all the property in her possession was sold by congent of 
the heirs of Jean Landry. An administrator was subsequently appointed to 
her succession, who, in the course of his administration, filed a tableau of distri- 
bution among the heirs of Jean Landry and of Ursule Duaron, dividing the 
assets in his hands, after payment of the debts, in two equal parts. 

To this an opposition was made by the heirs of Jean Landry; they aver that 
at his death they became seized in full property of his share of the community ; 
that his widow took possession of it, and enjoyed the revenue thereof; in conse- 
quence of which her succession is accountable for the rents and revenues during 
her possession. They ask to be credited, 1st, for one half of the proceeds of 
the property. 2d. For the rents and profit of their share from the death of 
Landry until that of Ursule Duaron in 1842. 3d. That the sum of one 
thousand and sixty-seven dollars and ninety cents, credited to the heirs of 
Duaron as brought into marriage by the deceased Ursule, be disallowed. 4th. 
That the sum of one hundred dollars, credited as paid by her in her lifetime, 
be rejected. The district court sustained the opposition, and the administrator 
has appealed. 
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It is contended, on behalf of the heirs of Ursule Duaron, that by the last 
will of Jean Landry, made in 1829, his widow was entitled to the usufruct of 
all the property left by him during her natural life, and that her title to the same 
has been acknowledged, acquiesced in, and assented to by the heirs of Landry. 
They further urge, that if the disposition of Landry is not valid as a will, it is 
valid as a donation inter vivos. They plead the prescriptions of one, three and 
five years. 

A testament is without effect until it has been duly proved, and the execution 
ordered by competent authority. L. C. 1637. Stewart, Curator, v. Row, 10 
L. R. 533. The will alleged in this case never was probated ; it can therefore 
have no effect upon the rights of the parties in this suit. It was not intended 
as a donation inter vivos, was not accepted, and never took effect as such. It is 
true that no particular form is required to create a usufruct ; but when it is 
created by will, the form of wills and the mode of their execution will be followed. 

We are satisfied from the evidence in the record, that the will was null; but 
ifit had been in due form, its non-execution during the lifetime of Ursule Duaron 
would be fatal to the pretensions of her heirs. She retained possession of her 
legacy of her own authority, and she is bound to restore the fruits received by 
her. L. C. 1622. The district judge allowed one hundred and thirty-three 
dollars and fifty-cents, proved to have been brought into marriage by Ursule 
Duaron. There is no evidence to sustain the claim of one thousand and sixty- 
seven dollars and ninety cents, made by her heirs; and the district court properly 
rejected it. We are satisfied that there is no error in the judgment appealed 
from. 

Judgment affirmed, with costs. 
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Executors of L. B. Compton vr. Jonn Compron. 


Where a party sells an interest in a plantation for $100,000, payable in twenty anrual 
installments, with interest at seven per cent, and takes notes for the principal and also 
for the interest, the interest rans after the matarity of the notes only on the notes for the 
principal sum; and does not run on the interest notes. A stipulation that the interest 
notes shall bear ten per cent interest after maturity does not render the original contract 
usurious. 

There is no distinction as to whether interest be usurious or not, between the interest stipu- 
lated upon the price for which property is sold and the interest which may be stipulated 
for the loan of money. 

Payments are to be imputed to the debts which the debtor has the greatest interest in dis- 
‘charging, and to those which bear interest in preference to those which do not. 


PPEAL from the District Court of Rapides, Cushman, J. Hyams, for 
plaintiff. The judgment of the court was pronounced by 
Rost, J. Leonard B. Compton and John Compton were partners in planting, 
and owned in common several tracts of unimproved land. 
On the 3d of February, 1836, they dissolved the partnership. Each retained 
a certain number of slaves; and Leonard sold to John the undivided half of the 
remainder of the property. The act states, that the sale is made for, and in 
consideration of, the sum of $100,000, payable in twenty equal payments, from 
the 1st of March, 1837, with interest at the rate of seven per cent per annum, 
payable in advance. 
The purchaser gave his notes, forty in number, for the annual installments of 
the principal and the stipulated amount of interest dae euch year. The gross 
amount of these notes for the principal and interest was $173,500. They were 
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payable to the order of the vendor, stipulated on their face to be payable for 
value received, with interest at the rate of ten per cent per annum from matu- 
rity if not then paid, and were secured by a special mortgage on a portion of the 
property sold. . 

Leonard B. Complon received payment of five of these notes, and a part of 
another. Some years after his death, his executor instituted the pregent action 
upon the notes which had matured at the time. He prays judgment on the notes 
due for the principal and interest, with interest thereon at the rate of ten per cent 
per annum from their maturity; and further, that the property specially mort- 
gaged be sold under the mortgage, and the entire property conveyed, under the 
vendor's privilege, to meet the amount due and the notes not matured, according 
to the terms of the contract. 

The defendant resists the claim, and avers that be is only bound for the prin- 
cipal of the price, without any interest, the whole balance of the indebtedness 
charged being made up of compound, illegal and usurious interest. 

He further avers, that he has made large payments on his purchase, some of 
which were through error made on account of the illegal interest. He asks that 
those payments be imputed on the capital of the price, and that the interest notes 
be avoided and cancelled. 

The district court sustained fhe plea of usury, cancelled the interest notes, 
and gave judgment on the notes for the principal of the price, with legal interest 
from their maturity, deducting therefrom such of the payments made in relation 
to which there had been no imputation. The plaintiff has appealed. 

It is shown, that if nothing was paid on this contract before the maturity of 
the last installment, the aggregate sum then due for the purchase of the pro- 
perty would be $379,405, and that the interest on the price stipulated would be 
at the rate of very near fourteen per cent per annum. 

The plaintiff urges, that although in the act of sale the word interest is used, 
and the act speaks of the payment of interest annually and in advance on the 
principal, the notes purporting to be interest notes were not given for interest, 
in the usual acceptation of that word, but formed an integral part of the price ; 
that a term of twenty years was given for the payment, and the real price agreed 
upon was $173,500. 

That the seven per cent installments were not for a loan of money or other 
movables, aud did not come under article 2894 C. C., nor were they for 
damages due for delay in the performance of an obligation to pay money, which 
could alone bring them under article 1929. But that they were allowed as 
a consideration for the time given for the performance of the obligation, or if not 
for this, for the use and enjoyment of the property before the purchaser was 
required to pay for it ; and that in either view those notes were not for interest, 
but for a part of the price. 

That the stipulation in the contract of sale that John Compton should not be 
at liberty to pay at any time more than the annual payment due without the 
consent of the vednor, conclusively shows, that in the intent of the parties, the 
contract was entire, and the sum of $173,500 was constituted the price of the 
property sold. 

That if any portion of the interest is illegal, it is only the stipulation to pay 
ten per cent on the interest notes, and that the plaintiff is entitled to recover the 
amount of all the notes subscribed by the defendant, with ten per cent interest 
on the notes given for the principal since they respectively became due. 
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_If it be true that the seven per cent installments are not interest, they are, of 
course, subject to none of the rules which govern interest; so that if the rate 
agreed upon, instead of being seven per cent had been twenty or fifty per cent, 
the plaintiffs’ counsel must be prepared to maintain that the contract would have 
been equally lawful. 

To show that in a contract of sale the interest stipulated during the term 
granted is a part of the price, we are referred to Troplong, de la Vente, and the 
authorities he cites. That author says that under the denomination of price is 
included everything expended by the purchaser, which passes into the hands of 
the seller, whether under the name of the principal sum or of interest. In 
another place he says, that the word price has a very extensive signification, and 
includes everythigg which the purchaser disburses to obtain the enjoyment of 
the thing sold, wherefore, he continues, the following are included in the word 
price: 1. The sum of money stipulated as principal to serve as an equivalent to 
the thing sold. 2. Whatever may be added to maintain equality between the 
parties. 3. The interest of the price when any is due, &c. &c. Troplong, de 
la Vente, 161, 596. He does not say that interest in such a case differs from 
other interest, or that it forms an integral part of the price; but, on the con- 
trary. expressly makes thé distinction between the principal and the interest of 
the price. This distinction exists in the nature of things; to say that interest is 
not interest, or that it is principal, is a contradiction in terms. Interest is a part 
of the price for certain purposes. For instance, the vendor has for the interest 
the same privilege he has for the principal, and his right to claim the resolution 
of the sale for the non-payment of the price may be enforced in case of non-pay- 
ment of the stipulated interest. But for all this, the interest does not form an 
integral part of the price. If, at the time of the sale, there had been dangers of 
eviction known to the purchaser, and after paying all the notes given by him he 
had been evicted, he would have been entitled to recover the price paid, under 
article 2481 C.C. The word price, in that article, means the principal sum, and 
does not include the interest. Again, if the property sold had been the dotal 
property of the vendor’s wife, he would have been bound to re-invest the price 
in real estate, and would have discharged that obligation by re-investing 
$100,000. 

To show that the interest in this case is a part of the price, because it was 
given for the use and enjoyment of the property during the term granted, the 
plaintiffs’ counsel] relies on the authority of Pothier. 

Under the laws of France, at the time Pothier wrote, the lending of money 
on interest, no matter at what rate, was prohibited, and all such contracts were 
held to be usurious. Merlin Rep., Verbo Intérét. 

Pothier, in the paragraph cited, writes in reference to that prohibition, and is 
discussing the question whether the interest accruing or stipulated under a sale 
of productive property is usurious; he states, that several doctors of the law 
cited by Fachin held it to be usurious, on the ground that usury consists in the 
profit derived from the loan made, or the credit given to the debtor; that the 
interest in such a case is stipulated as the price of the credit which the vendor 
gives, and that the purchaser does not owe it by the nature of the contract, 
because, having a term to pay, he is not in mord, and can therefore owe no 
interest by virtue of it. 

Pothier answers, that it is not from the failure to pay that interest arises in 
the contract of sale ; that interest in such a case is not a profit made by the ven- 
dor on the credit he gives, but rather the price of the enjoyment of the thing 
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Colapred sold, and that it originates in this enjoyment and in the rule of equity which wilt 
euabves. not permit the purchaser to enjoy at the same time the thing and the price. 





Pothier, Contract of Sale, paragraph 285. 

He holds that those interests are not usure lucratorie, which are illicit, but 
usure compensatorie, which all admit to be authorized. He does not say that 
the interest accruing on the price of the productive property is not interest, in 
the common acceptation of the term, he only decides that it is not usurious interest. 
«\ The distinction between usure lucratorie and usure compensatoria, was 
resorted to by civilians for the purpose of moderating the injustice of the usury 
laws then in force; it may have been a justifiable evasion of an absurd prohibi- 
tion, but it is unknown to our laws, and has no foundation in reason or truth. 

The allowance of interest ex-mord on the price of productive property, while 
none is allowed on loans of money, without a stipulation to that effect, took its 
source in the idea that money is a barren thing which can produce no fruits. It 
is now admitted by all that the distinction is arbitrary, and that capital invested 
in other pursuits of human industry produces fruits as well as what is termed 
productive property. There is, therefore, no reason whatever to extend the 
distinction and to recognize between interest stipulated on the price of produc- 
tive property and other interest, differences which our laws do not contemplate. 

Tt has beén urged, that the interest installments were not stipulated for interest 
as technically known to our laws, but were established for the term, that is, for 
the time given for the performance of the obligation. 

If this were true, there would hardly be such a thing as interest known in 
contracts. Loans of money are always made on time, and, according to this 
doctrine, the interest stipulated during the term agreed upon would be a portion 
of the loan, and not interest, properly speaking. It is evident that in a legal 
point of view, the nature of the interest stipulated does not vary with the con- 
sideration of the contract in which it arises, and that in all contracts the conside- 
ration of which is money, the interests stipulated are not less interest because 
they may be viewed as a compensation for the term given by the creditor. 

The only claim of the vendor in this case was a sum of money, and the only 
damages he could stipulate or receive for the term he granted was the interest 
authorized by law. Whether the delay in the performance of an obligation to 
pay money is stipulated in the contract or not, the interest accruing on that obli- 
gation is governed by art. 1929, C. C. 

Interest stipulated on sales, and other synalagmatic contracts, is classed by 
Toullier with interest accruing on loans. See Toullier, Obligations, 265. ‘This 
principle is not an innovation in jurisprudence, it has descended to us from the 
Roman law. ‘ Papinianus respondisse se refert, si converit, ut ad idem pretio 
non soluto, venditori duplum proesturetur, infraudem constitutiorum videri 
adjectum quod usuram legitimam excedit.” L.13 ff de act empt. 

It is recognized by many decisions of the courts of France, and by the fol- 
lowing French commentators : Chardon, Traité de 'Usure, No. 20. Traité de 
la Fraude, No. 480. Duvergier, Traité de la Vente. Dumoulin, question 27. 
Merlin Rep. verbo Intérét, and the authorities he cites. 

Merlin says, that parties to a contract of sale may fix the price as they please. 
But when they are once agreed as to what the price is, they cannot stipulate on 
it a higher rate of interest than the law authorizes. In this case the parties 
have agreed to fix the price at $100,000, and have minutely described in the 
sale each note given in payment of it, and also every note given for interest. 














ALEXANDRIA, SEPTEMBER, 1850. 


The stipulation in the act that the purchaser shall not anticipate the payment 
of the notes given for the principal is subsequent to this, and totally unconnected 
with the agreement about the price. So far from changing the price from 
$100,000 to $173,000, it expressly keeps up the distinction between the price 
originally agreed upon and the interest upon it, placed as it is at the close of the 
act; the only inference to be drawn from it is that the creditor viewed the con- 
tract as a safe investment, and was unwilling to receive the price before it became 
due. Similar stipulations often take place in contracts of loan, and ought not 
to affect the character of the transaction. 

We are satisfied that the vendor’s representatives, so far as the question of 
interest is involved, occupy precisely the same position which they would 
occupy if he had loaned the defendant one hundred thousand dollars, to be 
refunded in twenty years, and had taken from him for the principal and interest 
during that time the notes which he received, and stipulated that the defendant 
should not anticipate the terms of payment by the contract. In that case as in 
this the contract would be entire, and it would be equally true to say that the 
sum of $173,500 was constituted the consideration of the loan. 

The interest of seven per cent stipulated in the sale, not being a part of the 
price, the next question is whether it has become tainted with usury by reason 
of the promise to pay interest at the rate of ten per cent upon all the notes given 
after maturity ; and in solving that question, if the facts of the case and the law 
applicable to them present two aspects, under one of which the contract for 
interest would be entirely avoided, and under the other only avoided in part, 
the last interpretation must prevail. 

It is urged, that even if the interest notes are not a part of the price, the con- 
tract is not usurious, because a disposition of the code authorizes interest to be 
charged upon interest. Article 1934, in which this provision is found, is as fol- 
lows: ** Interest upon interest cannot be recovered unless it be added to the 
principal, and, by another contract, made a new debt. No stipulation to that 
effect in the original contract is valid.” 

The corresponding article of the Old Code, identically the same as article 1154 
Nap. Code, is as follows: ‘Interest on capital may produce interest, either by a 
judicial demand or by a special agreement, provided, that either in the demand 
or the agreement the interest in question be due at least for an entire year.” 

Under this article it is a controverted question among the jurists of France 
whether the capitalization of interests can be stipulated in the original contract, 
or whether the interest must be due before the stipulation is made ; eminent 
commentators maintaining the first proposition, and the French tribunals holding 
the second to be the correct interpretation of the law. Toullier’s Obligations, 
Nos. 270 and following. 10 Duranton, Nos. 494 and following. Maurin v. 
Robert, 27 Sirey, 2d part. p. 128. Old Code p. 270, art 54. 

To put an end to all doubt on this subject, the framers of the Code of 1825, 
inserted in it the provision that no stipulation in the original contract to pay 
inter@ést upon interest should be valid. 

This, as well as the other prohibition in the article, are founded on motives 
of public policy. They are intended to prevent the unjust advantage which 
contracts in this form would give to the designing over the simple and ignorant, 
and the utter ruin of imprudent or unfortunate debtors, who, sleeping on the 
faith of such a contract, might suffer interest to accumulate upon interest inde- 
finitely, uotil their indebtedness far exceed their means. This case offers a 
striking instance of the wisdom and policy of the rule. 
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Orperes The stipulation to pay interest upon interest is contained in the original con- 


tract. It is therefore void, and stands as if it had never been written. 

Tt has been finally urged in argument, that if the defendant is entitled to relief, 
it can only be decreed to him by his replacing the plaintiff in the position in 
which he was at the time of the contract, that is by restoring the property and 
fruits. 

Such a decree would not be warranted by the pleadings. The plaintiff might 
have sued for the resolution of the sale, on account of the non-payment of the 
price, and if he had, the property and fruits would have been restored to him. 
But he sues in affirmance of the sale, and claims the price. That only is the 
price which is a lawful consideration. The portion of it which is unlawful is as 
if it had not been written, and can produce no legal effect. 

The covtract before us is one in which damages for the delay given for the 
payment of money have been stipulated at a higher rate than the law autho- 
rizes. 

But the stipulation to pay ten per cent on the interest notes after maturity, 
being void, the contract is not usurious. The conventional interest stipulated in 
the notes given for the capital of the price may be recovered ; and the interest 
notes remain valid ; but the plaintiff can recover no interest upon the interest 
notes. The disposition of the Old Code already referred to, that interest upon 
interest could be recovered after judicial demand, having been left out in the 
New Code, it can only be recovered under art. 1934, when there has been a 
contract to that effect, after the interest became due. 

The defendant has paid $8,757 without any imputation being made. The 
appellant complains that the district judge imputed that amount on the notes 
given for the principal, and asks that the imputation be made pro rata on those 
notes and the interest notes which fell due at the same time. 

There is no error in this part of the judgment; the payments were properly 
imputed to the notes which bear interest. 

This case was submitted to us without argument, on the part of the defen- 
dant; this circumstance has contributed to delay the decision. 

It is ordered, that the judgment in this case be reversed ; it is further ordered, 
that there be judgment in favor of the plaintiff, and against the defendant, for the 
sum of seventy-four thousand and seventy-three dollars fifty-one cents, with inte- 
rest at the rate of ten per cent per annum on tne following portions thereof, from 
the following dates, to wit: on $1306 95, from the 26th of May, 1841, until paid; on 
$5000, from the 4th of March, 1842, till paid ; on $5000, from the 4th of March, 
1843, till paid; on $5000, from the 4th of March, 1844, till paid; on $5000, 
from the 4th of March, 1845, till paid; on $5000, from the 4th of March, 1846, 
till paid; on $5000, from the 4th of March, 1847, till paid; on $5000, from the 
4th of March, 1848, till paid. It is further ordered, that all the property pur- 
chased by the defendant be seized, under the vendor’s privilege, and the property 
specially mortgaged under the mortgage; the mortgage and privilege bearing 
date 3d day of February, 1836, and having been duly re-inscribed on the 22d 
day of November, 1845, and that both be sold to satisfy this judgment, and the 
other i nts of the price which had not matured when the present action 
was brought, according to the terms of the contract; to wit, the sum of $57 600, 
as follows : $5000, with ten per cent interest per annum, from 4th March, 1849, 
till paid ; $2800, due 4th March, 1849, without interest ; $5000, with ten per 
cent per annum interest, from 4th March, 1850, till paid; $2450, due 4th of 
March, 1850, without interest ; $5000, with ten per cent per annum interest; 
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from 4th March, 1851, till paid ; $2100, due 4th March, 1851, without interest; 
$5000, with ten per cent per annum interest, from March, 1852, till paid; 
$1750, due 4th March, 1852, without interest ; $5000, with ten per cent per 
annum interest, from 4th March, 1853, till paid; $1400, due 4th March, 1853, 
without interest; $5000, with ten per cent per annum interest, from 4th March, 
1854, till paid; $1050, due 4th March, 1854, without interest ; $5000, with ten 
per cent per annum interest, from 4th March, 1855, till paid; $700, due 4th 
March, 1855, without interest ; $5000, with ten per cent per annum interest, 
from 4th March, 1856, till paid ; $350, due 4th March, 1856, without interest ; 
$5000, with ten per cent per annum interest, from 5th March, 1857, till paid. 
It is further ordered, that the defendant pay the costs in both courts. 

Preston, J., dissenting. The authorities cited and reasoning presented by 
Judge Rost, bring me to the conclusion which he has adopted, that the prin- 
cipal of the price of the property sold in this case was $100,000, and that notes, 
the aggregate sum of which amount to $73,500, were given by the defendant, 
for interest for the delay or terms of payment granted by the act of sale. 

For the principal of the price, twenty notes of $5000 each were given, pay- 
able at from one to twenty years. And as the purchaser agreed to pay seven 
per cent interest on the price, payable in advance, notes for this interest were 
given, to fall due at the beginning of each year, and were an indemnification for 
the delay of payment only in case the installments of the principal were punc- 
tually paid. Therefore, the purchaser agreed in the notes given for the install- 
ments of the principal, to pay ten per cent interest after their maturity, until 
they were paid. 

At the time the contract was made, our laws admitted the stipulation of ten 
per cent conventional interest. There was nothing illegal, therefore, in agreeing 
to receive seven per cent interest upon the price of the property, if punctually 
paid, according to the terms of sale, and ten per cent interest on the installments, 
if not paid at maturity, until payment. Indeed, it is very common in sales, or 
in other obligations, to contract for a higher interest, if the obligor should be in 
default in complying with his obligations, than the rate of interest for the terms 
of payment agreed upon. Thus, the Union Bank is allowed by her charter to 
charge seven per cent interest upon her loans; but to exact ten per cent if the 
borrower is in default in paying up his installments. 

The notes given for the price of the property must, therefore, bear interest at 
the rate of ten per cent from maturity until paid, as expressed on the face of 
them ; because the agreement to pay the same is not prohibited by law. 

The notes given for interest at seven per cent, payable in advance, must in 
like manner be paid, because there was nothing illegal in contracting for it. 

But these notes given for the interest, were also to bear ten per cent interest, 
if not paid at maturity. Our code declares, that interest upon interest cannot 
be recovered, unless it be added to the principal, and by another contract be made 
a new debt. The interest upon the interest notes cannot, therefore, be 
recovered. 

It is urged, that this stipulation for compound interest vitiates the whoje con- 
tract for interest. Our statute does not say so, but merely refuses an action for 
the compound interest. “It cannot be recovered.” ‘ No stipulation to that 
effect in the original contract is valid.” That is, the contract for interest upon 
the interest is invalid; plainly implying, that the contract for the interest itself is 
valid. And indeed, if the contract for interest upon interest be made after it 
becomes due, the contract may be enforced in our courts. This shows that 
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there is nothing immoral or unconscionable in the contract, for it cannot be 


Clapton. immoral or not according to the time of making it. It could be enforced in 





England, though made in the original contract, notwithstanding the statutes of 
England prohibited all degrees of usury; and considered it a most unconscion- 
able dnd sinful practice. 2 Hen. Black. 144. 47 Rep. 613. I cannot see any 
reason of public policy or interest militating against enforcing such a contract, as 
far as it is legal on its face. 

It is urged, that the whole contract conflicts with article 2895 of the code, 
declaring that the amount of conventional interest cannot exceed ten per cent. 
But the contract and notes enable the court clearly to see by the writing itself, 
those parts which are legal and equitable, and which should be enforced; and 
that part for which the law gives no action. And in this respect the case is 
entirely different from that of Reed against Duncan, 1st Ann. 265; in which this 
court held that the convention for usurious interest being a whole, the nullity 
resulting from a prohibitory law covered the whole contract. 

In my opinion, therefore, the notes given for the principal, or price of the pro- 
perty, should, in pursuance of the contract on their face, bear ten per cent 
interest from maturity, until paid. 

The notes given for the interest should be recovered, but without the interest 
of ten per cent stipulated on their face, which the code declares cannot be 
recovered. 





Baptiste Apte v Meuite Anry, f. w. c. 


Where the probate judge in making a sale of succession property, got one of his clerks to 
act as crier at the sale, and afterwards made the adjudication and passed the acts of sale 
in his own name, it does not amount to such an informality as to annul the sale ; especially 
as the administrator had received the proceeds, partitioned them amongst the heirs and 
had his account homologated five years previous to the institution of the suit. 


PPEAL from the District Court of Natchitoches, Olcott, J. F.B. Sher- 
bourne, for appellants. John B. Smith, for appellee. The judgment of 

the court was pronounced by 
Preston, J. The succession of Susanne Metoyer, a free woman of color, 
was opened in the parish of Natchitoches in the year 1838. An inventory of 
her property was made; the appraisement amounting to the sum of $35,904. 
Some of the heirs being minors, a family meeting was convened, which recom- 
mended that the succession should be accepted on their behalf under benefit of 
inventory, and that the property should be sold at the time and upon terms and 
conditions which they specified. The succession was thus accepted, the pro- 
ceedings of the family meeting homologated, an administrator appointed, and 
the property sold on the 15th of February, 1839, for the purpose of making a 
partition among the heirs. The administrator rendered his account, not only 
of his ‘administration, but making a partition among the heirs of the estate 
amounting to upwards of sixty thousand dollars; thereby showing the sales to 
have been extremely favorable to the heirs. The account and partition, after 


’ due publications, was approved and homologated, and the heirs, including the 


intervenors, were paid their respective portions of the estate early in the year 
1840. 
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The intervenors in this suit seek to annul the sales, not because they were 
unfavorable to them, and to rescind the partition, not because there was any 
error in it, but because the probate judge, who made the sale, employed a per- 
son to cry off the property at auction, and did not mount the stand and perform 
that duty himself, which they contend was a clear violation of article 2600 of 
the Civil Code, defining a judicial sale of succession property to be one made by 
the judge or clerk of the court to which this jurisdiction is specially confided. 


We think this was strictly a ministerial duty which the judge might employ a_ 


confidential person to perform for him. 

At all events, his formal approval of the adjudications, the judgment homolo- 
gating the administrator’s account of the proceeds of the sales, and their par- 
tition among the heirs, the receipt of their portions of the estate by the heirs, 
their acquiescence for seven years in all the proceedings ; and the prescription of 
five years against all informalities in public sales, cures so unimportant a want of 
formality as that upon which this intervention is based. 

It is therefore dismissed, and the intervenors condemned to pay the costs of 
this appeal, and of their intervention in the district court. 





MicuaeEt Boyce v. MicoaEL WELcH. 


Where a steamboat loses a portion of her cargo in consequence of being snagged, the loss 
is considered as one falling within the perils of the river, and the vessel is not liable. 


PPEAL from the District Court of Rapides, Cushman, J. James S. Ede- 
lin, for plaintiff. Elgee and Hyams, for defendant. The judgment of the 
court was pronounced by : 

Suez, J. The plaintiff shipped forty bales of cotton by the defendant's 
steamer, thirty-four of which was delivered to the consignee, and six never 
came to hand. The steamer, on her trip from the foot of the raft in Red River 
to New Orleans, struck a snag in the Rigolet de bon Dieu, filled rapidly, careened 
andsunk. By the exertion of much labor, and at much expense, the captain 
succeeded in saving the great mass of the cargo, and forwarded it to New 
Orleans. An average adjustment was made there, and settlement of salvage, 
&c., to which adjustment and settlement the plaintiff's consignee became a 
party, and permitted them to be carried into effect without objection. 

The defendant comes before us with the verdict of a jury in his favor. Under 
the evidence, the inference was admissible that the missing bales had been lost 
by the careening consequent upon the snagging, filling and grounding of the 
steamer—perils of the river for which the defendant was not responsible under 
the circumstances; and we do not feel authorized to disturb the verdict upon a 
review of the evidence. 

There are some objections made to items charged to plaintiff in the adjust- 
ment at New Orleans, which it is not material to reconsider. The plaintiff's 
consignee was a party to the adjustment, made no objection at the time, and 
paid over the amounts in question to the adjuster. , 

Judgment affirmed, with costs. 
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Where the property has been sold under an execution against the purchaser so that he can 
no longer return it, he cannot demand a rescission of the sale upon the ground of eviction 
from the greater portion of the property; his only remedy is for a reduction of the price 


~ A claim for the diminution of the price cannot give rise*to the action of warranty, for in such 


a case it is the vendor who is evicted of a portion of the price. 
The heirs cannot release a debt due to the succession so long as there are debts due by it 
and the estate is in a course of administration im the hands of an administrator. 


PPEAL from the District Court of Avoyelles. Farrar, 3. H. Taylor, 


for appellant, made the following points. 

1. The heirs of Alexander Grimball, being all majors ( but one) could 
accept the sucession either expressly or tacitly. La. Code 878, 983. They 
could not dispute their acceptance, Ibid. 1003; and bound themselves for the 
debts of the succession. Ibid. 1006. They must be considered as heirs until 
they renounce. Ibid. 1007, 1008, 1029, 1030. The order of administration. 
Ibid. 1035, 1039. The moment acceptance is made the law gave them the 
estate. Ibid. 1048, 1049. 3d. Ann. 502. 

These provisions of our law manifestly show, that when heirs accept a suc- 
cession absolutely, they take it as they find it; and in such case no administra- 
tion is necessary. If debts exist, creditors have the same right to enforce their 
payment as if the estate were duly administered upon. 

f this position be correct, it applies under all circumstances, whether the 
succession be under administration or not, if the heirs are present. If absent, 
the administrator can require security to the extent of the debts. See C. P. 1000, 
1003, 974 to 979, et seg. Act 25th March, 1828. 

The next fact for enquiry is, whether any debts existed against the succession ; 
and this is answered by an examination of Clark’s final account and the petition 
of homologation. This account consists entirely of charges in the nature of 
lawyer’s fees, and costs uselessly incurred by Clark, and greatly prejudicial to 
the succession. No debts appear to have been paid, nor any collected, but the 
estate is encumbered with a long list of law charges amounting to some $1800, 
and apparently for the benefit of no one except the attorney of Clark. The 
petition for homologation admits the fact, but yet, to cover the laches and grossly 
negligent administration of Clark, these extravagant charges have been fished 
up and their payment attempted to be enforced against Brigg’s estate some five 
or six years after he and all the parties baving any interest in the succession of 
Grimball, supposed he was released. 

The truth is, that in 1844, Clark left the Parish of Avoyelles, has never 
returned to it, and is wholly and entirely insolvent; and this suit wears the 
appearance of a suit carried on in the name of Clark, but ostensibly for the 
interest of his attorney. See 3d. Ann. 502. 2d Ibid. 464. 

He, the attorney, can never obtain one cent from Clark, and Briggs’ estate 
is to be made the scape-goat. Will this court permit it? 


2d. The estate of Briggs was clearly entitled to their warranty against the 
heirs of Alerander Grimball. See La. Code, 2482, 3602, 3021, 2195, 2196, 
2197, and other provisions as to warranty. ‘ 

3d. The third and last point has been touched upon, and the only remark to 
be made here is, that no debts have been shown to exist against the estate of 
Grimball, except the law charges and costs figuring in the account of Clark, 
administrator. And, to conclude, the court is called upon to disturb a security 
debtor reposing in good faith on a release made and observed in good faith by 
the only parties having an interest in the matter. Parties who were heirs, and 
as such had the right to accept unconditionally and take possession of the suc- 
cession, against whom creditors have their recourse as fully as against the 
administrator. 

The minor, J. P. Grimball, having also accepted, and being fully represented 
in the answer of the warrantor, no reservation could be made as to him; and if 
the warranty claimed exists, it extends to him also. 
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Flint, for Edelin, in behalf of appellee, made the following points. The 
defendant claims a discharge from the debt sued for, on two grounds: Ist. 
Because Aler. Grimball had not, and consequently could not give, a valid title 
to all the land he sold to the defendant Mc Neely, the principal of the defendant's 
intestate. 2d. Because Mc Neely and Briggs were both released from this judg- 
ment by all the heirs (except one) who had exercised acts of ownership, which 
was woke to asimple acceptance of the estate. 

I. The vendee’s surety can in no case demand a rescission of the sale on 
account of deficiency in the quantity of land; because it is at the option of the 
vendee himself whether he will claim a rescission of the sale or a diminution 
of the price. In this case, however, the vendee could not have obtained a 
rescission of the sale, because he could not return the land to which he did 
receive a good title. All, then, that could be reasonably demanded by either 
vendee or security is, that there be a diminution of price in proportion to the 
deficiency of quantity. This has been done in the judgment. 

II. At the time of the release, and long prior to it, the estate was in the 
hands of an administrator regularly appointed. The release then could only 
operate an abandonment of the interest of those who signed it; that interest 
was nothing but their respective shares in the surplus after the payment of the 
debts of the estate. The proposition, that the heirs of an estate which is in a 
regular course of administration can by illegally intermeddling with it, acquire 
the right or power of placing the effects belonging to it beyond the reach of the 
creditors, is so preposterous and is opposed by objections so numerous and so 
obvious that its serious refutation is deemed unnecessary. The defendant or 
his counsel seems to suppose that one cannot subject himself to liabilities with- 
out acquiring legal rights and powers. It may be true, that these heirs, by the 
acts offered in evidence, made themselves liable for the debts of the succession ; 
but it would be strange if by their wrongful acts they could acquire the legal 
power to defeat the rights of third persons. The only mode by which they 
could have acquired the authority requisite to make their acts binding upon others 
was by a formal application to be put in possession of the estate, and giving 
security for the payment of the debts if required. If the sanction of the law 
could be obtained for the course pursued in this instance, or for the doctrines 
advanced by the defendant, the rights of creditors would never be safe, nor could 
any one with prudence or safety incur the expense and trouble of an adminis- 
tration. : . 

The debt due by the estate of Briggs is the only fund now belonging to the 
estate of Grimball, out of which the debts still due by it can be paid. These 
were nearly all due before the so called release. 

The defence in this case is so absurd that damages, we think, ought to be 
allowed for a frivilous appeal. 

The judgment of the court was pronounced by 

Rost, J. The syndic of the creditors of the succession of E. L. Briggs, 
having filed a final tableau of distribution, the plaintiff, as administrator of the 
estate of Alexander Grimball, filed the petition in this case as an opposition to 
said tableau. He asks that the succession he represents be placed thereon as 
a judgment and mortgagec creditor for the sum of $4000 besides interest. This 
judgment against Briggs was rendered upon a note subscribed by him and one 
McNeeiy in solido, for a tract of land purchased by McNeely from Alexander 
Grimball. 

The defence set up against this opposition is, Ist. that Alerander Grimball 
had not, and consequently could not give a valid title to a large portion of the 
land sold to Mc Neely, and that the want of title was not discovered by Mc Neely 
or Briggs until after the judgment had been rendered against them for the 
price ; 2d, that McNeely and Briggs have been released from this judgment by all 
the heirs of age of Grimball, after a tacit and unconditional acceptance on their 
part of the succession of their relative. John Paul, one of the heirs, was a 
minor and did not sign the release. 

The defendant in his answer also prayed, that the heirs of Alerander Grim- 


bull might be called in warranty, and for such a judgment against them as might 
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be rendered in favor ofthe plaintiff against him. The heirs of Grimball answered, 
denying their liability as warrantors or otherwise. 

The district court sustained in part the plaintiff’s claim, and ordered the suc- 
cession of Alerander Grimball to be placed on the tableau as a creditor for the 
sum of $1630 90 besides interest, with mortgage from the 8th of December, 
1842, the date of the recording of the judgment. The court further ordered, 
that if the aggregate of the debts of the estate of Grimball should be less than 
the amount of the judgment and interest, and the share of John Paul Grimbull, 
the minor heir who did not sign the release, on payment of the debts and of 
that share, the judgment should be deemed fully satisfied. The call in warranty 
was dismissed at the cost of the defendant. From this judgment the defendant 
has appealed against both plaintiff and warrantor. 

The want of title in Alerander Grimball to a large portion of the land sold 
to McNeely, and the fact that the defect in the title was discovered after judg- 
ment had been obtained against the purchasers for the price, are satisfactorily 
established ; but it is also proved, that the portion to which the vendor had a 
good title was seized and sold under execution as the property of McNeely, 
and pessed to the purchaser free from incumbrance, Grimball having retained 
neither privilege nor mortgage upon it. After the sale, McNeely being no 
longer able to return the land, neither he nor his surety could have claimed a 
rescission of the contract. The only remedy was for a diminution of the price. 
We understand this to be the relief asked by the defendant, and the district 
court has granted it fully by reducing the original debt of $4000 to $1630 90. 
A claim for the diminution of the price cannot, of course, give rise to the action 
of warranty, which the law gives to the purchaser against the vendor in case of 
eviction. In the action quanti minoris, it is the vendor who is evicted from a 
portion of the price, and the purchaser receives the full consideration of what 
he is made to pay. 

If the responsibility of the heirs of Grimbali arose from the subsequent release 
which some of them gave the defendant, it does not give rise to an action of war- 
ranty, and should be ascertained in a separate suit. 

The judgment against Briggs and McNeely for $4000 was obtained by the 
present plaintiff in his representative capacity, and the only question left for oar 
consideration is, whether that judgment could be released by the heirs of Aler- 
ander Grimball, without the consent or knowledge of the administrator while 
the administration continued. It is urged that it could be; because at the date 
of the release there were no creditors of the succession of Grzmbaill, and that 
the debts which now appear against it are expenses of administration subse- 
quently incurred without aecessity or advantage to the succession. 

The only evidence before us on this part of the case is the account filed by the 
plaintiff, and homologated by a judgment of court, showing debts due by the 
succession to the amount of $858 75. So long as this judgment stands unap- 
pealed from and unreversed, it is prima facie in evidence of indebtedness. We 
must consider it proved, therefore, that there are debts due by the succes- 
sion of Grimball. To the extent of those debts it is clear that the release relied 
on by the defendant cannot avail him. The judgment having been obtained against 
Briggs by the present administrator, he knew that it must still be in his pos- 
session and under his control, unless it had been transferred to the heirs; and . 
as he made no enquiry, and no such transfer ever took place, he cannot be con- 
sidered in good faith, and the release thus obtained did not affect the right of 
the administrator to recover the amount due, so far as it may be necessary to pay 
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the debts of the suceession and the share of the minor heir, who, not being 
liable to the defendant as warrantor, and never having released him, is clearly 
entitled to recover. , 

Weare of opinion, that there is no error in the judgment appealed from; and 
it is the opinion of the court that it be affirmed. 

Judgment affirmed, with costs. 





Witir1am Lone v. Josern T. Rosrnson et al. 


A compromise cannot be annulled on account of lesion. C. C. 3045. 

A party cannot get a new trial, upon the ground of newly discovered evidence which would 
prove a fact not alleged by him in his pleadings, and of which he must have been aware 
before the trial. 


p nics from the District Court of DeSoto, Olcott, J. William Long, 
propria persona. J. G. Campbell, for defendants. The judgment of the 
court was pronounced by ' 

Preston, J. On the 18th of September, 1837, William Long and Joseph 
T’.. Robinson entered into a partnership in lands and negroes, situated in the 
then parish of Natchitoches, now DeSoto, for the purpose of cultivating cotton 
and other crops. They subsequently acquired other tracts of land and increased 
their force of slaves, and their transactions became very complicated. Most of 
the property had been placed in the name of Robinson, and had been sold under 
executions to satisfy claims against him of his minor son, and was purchased by 
the under-tutor on account of the son. 

In April, 1848, Long instituted a suit for a dissolution and settlement of the 
partnership and partition of its effects. He filed a supplemental petition in the 
fall, asking for the sequestration of the crop of that year, which was granted. 

The son of Robinson, by his under-tutor, was made a party to the suit, and 
the plaintiff demanded that the sales to him should be annulled on the ground 
of collusion and fraud. 

On the 25th of May, 1849, the parties entered into a compromise before a 
notary public, substantially as follows: ‘*Whereas, a suit in which the said Wil- 
liam Long is plaintiff, and the said Joseph 7’. Robinson and others are defen- 
dants, is now pending in the District Court for the parish of DeSoto, and num- 
bered on the docket of said court as 199, they do by this act, and in the presence 
of their respective attornies, make and agree to the following compromise of 
said suit: In consideration of the said compromise, the said Robinson agrees to 
pay unto the said Long three thousand dollars payable in drafts.” (on terms 
specified.) ‘‘On the payment of the said drafts, the said Long agrees that a 
final judgment shall be entered up in favor of the said defendants in the said 
suit, recognizing said defendants fully and completely in their rights of the pro- 
perty contested in said suit, and a final dissolution of all the affairs of the firm 
of Long & Robinson.” 

As early asthe 7th of June, 1849, the plaintiff gave notices to the parties 
interested that, according to his understanding. he compromised only as to the 
supplemental petition in said suit, claiming half the crop of 1848. But subse- 
quently, in October, 1849, he instituted the present suit to annul the whole 
compromise on the ground already mentioned, and also on the ground of error 
and fraud practised upon him in obtaining his signature to the act. 








627 


CLARK 





, 


628 
Loxe 


v. 
Rosinson 








SUPREME COURT OF LOUISIANA, 


The compromise, in express terms, embraces the whole suit No. 199, and 
the plaintiff agrees that a final judgment shall be entered up in favor of the 
defendants in said suit, recognizing the defendants fully in their rights to the 
property contested in said suit, and a final dissolution of all the affairs of the 
firm of Long § Robinson. To set it aside, it was incumbent on the plaintiff to 
have proved that it was made in error or procured by fraud. 

The plaintiff seems to rely to establish both, by the large amount of his claims 
compared with the small sum of $3000 for which they were compromised. 
But the code expressly provides, that a compromise cannot be annulled on 
account of any lesion—art. 3045; because it is an agreement to put an end to & 
lawsuit, and which the parties prefer to the hope of gaining, balanced by the 
danger of loosing. Code 3038. The plaintiff is therefore not only unfounded 
in the opinion that the sacrifice he made in the compromise is cause for its 
rescission, but the district court also properly refused to admit testimony of the 
value of the property and claims compromised by him. 

The suggestion made by the plaintiff in his brief, that the compromise is not 
binding upon him, because all the parties interested in it did not sign it, cannot 
avail him. All signed it who were expressly made parties. It was indeed 
intended not only to benefit Robinson, but also to quiet the titles of his son. 
The minor son had no interest in the suit but to defend his titles. An act 
between parties which is beneficial to a third person, certainly cannot be annulled 
between the parties, because the third person is not a party to the act. 

The plaintiff next alleges, as a ground of error and fraud, that Robinson 
having agreed to compromise his claim for half the crop of 1848, and give him 
$3000 for the same, fraudulently and clandestinely caused an act entirely dif- 
ferent in its nature to be prepared bya notary; that when the act was read 
by the notary in presence of the parties thereto, he did not hear what was read, 
owing to his hearing being at the time very much impaired ; and he alleges that 
he did not read the act before he signed it, thinking it was in accordance with 
his previous agreement with Robinson. 

Parsons, the notary who drew the act of compromise, testifies that he was 
instructed by the attornies of the plaintiff and defendant as to the terms of the 
compromise, and agreeably to those terms the act was drawn. After it was 
written, he read it in an unusually audible voice, having heard that the plaintiff 
was somewhat deaf at times. He inserted the names of the attornies of the 
parties because he knew they were engaged in great and expensive litigation, 
and they signed the act with the parties. The room was small, and he has no 
doubt every line and word of the act was understood by every person in the 
room. The parties were present when the attornies gave the instructions as 
to the drawing up of the act. 

Hamilton, the attorney of the plaintiff, states that the plaintiff read the act, 
and it was afterwards read to him by the notary, and that matters were tho- 
roughly discussed by the parties before going to the notary. 

Sebastian, a witness to the act, saw the plaintiff read it. Quarles, the only 
other witness examined, went in but for a moment to attest the act as a witness, 
and does not contradict the other witnesses. The plaintiff's most essential alle- 
gation is, therefore, entirely rebutted by the evidence. 

The testimony of Hamilton was objected to, on the ground that he was the 
plaintiff's attorney, and could not disclose confidential communications. He did 
not disclose confidential communications. The plaintiff asked fora new trial, on 
the ground that he could prove by Hamilton, Jones and Bullard, that there was 
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such a degree of violence exercised towards him to make the compromise, as 
justly inspired him with fear of great injury to his fortune, and which induced 
him to make said compromise against his interest and his wishes ; and he made 
oath that he did not know until after the trial that the evidence was'of great 
importance to him. 

The violence charged was not alleged in the plaintiff's petition, and, indeed, 
is somewhat inconsistent with his allegations of error and fraud. He does not 
pretend to have discovered the evidence subsequently to the trial, and indeed 
from its nature must have known of it before. There was not, therefore, suf- 
ficient ground for granting a new trial. C. P. 561. 10 M. R. 83. 3 N.S. 
125. 4 N.S. 419. 

It was the plaintiff’s misfortune to have conducted his cause without the aid 
of counsel, but it is one against the consequences of which we are unable to 
afford relief. 

The judgment of the district court is affirmed, with costs. 





Wituts Bonner v. Mrs. W. Git et al. 


The increase of animals inure to the benefit of the community of acquests. 

The conversion of property which renders a widow liable for the debts of the community, 
must be fraudulent and done with the view of appropriating to her own use property 
which she knew belonged to the estate of her deceased husband. 

This conversion must have also occurred prior to her renunciation of the community to ren- 
der her liable for the debts of the community; if done after the renunciation she incurs 
no greater penalties than other persons would who had done the same things. 


P aterne from the District Court of Rapides, Cushman, J. W. Ryan and 
O. N. Ogden, for plaintiff. Hyams, for defendants. The judgment of 
the court was pronounced by 

Preston, J. The plaintiff sues the defendant as the surviving widow of 
Henry Bonner, to render her responsible for debts due to him by the estate of 
the deceased. He alleges that she concealed and made way with effects of the 
community of acquests and gains ; that she intermeddled with the estate of her 
late husband ; that she retained and converted to her own use a portion of the 
property of the estate, and illegally sold and disposed of a part of its effects. 

The husband died in October, 1841; the widow renounced the community 
of acquests in October, 1842. He left a large property, but greatly involved in 
debt. With many others in like circumstances, he was deluded into the belief 
that he was rich, left a will directing that his property should be kept together, 
and managed to the best advantage, and his debts paid out of the proceeds of 
the crops, and that his widow should keep the property together until his two 
grand-children became of age, and divide it between them. He appointed exe- 
cutors, two of whom, Eli M. and William Justice, qualified. His hopes were 
delusive; his estate is substantially exhausted and has paid but seventy cents on 
the dollar of his debts. 

As the acts upon which the defendant is charged are not specified in the 
petition, we are led to the conclusion, from the evidence and arguments of 
counsel, that they consisted in having used and not caused to be sold by the 
executors: 1. A carriage and pair of horses. 2. A gang of hogs. 3. A stock 
of cattle. 
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The testimony leaves no doubt on our minds, that the carriage was a present 
from her son-in-law to the defendant. His wife having died, leaving two female 
children, he confided them to the care and arfection of their grand-mother, with 
whom they still live ; and about the same time presented her with the carriage 
and horses. Bonner returned the horses, saying his son-in-law was unable to 
make so large a present; but the latter persisted and sent them back, saying the 
carriage would be of no service to his mother-in-law and children without the 
horses. Bonner,some months afterwards, sent him four mules, which a wit- 
ness thinks were worth more than the carriage and horses. That may be. 
Mutual presents are generally the most onerous kinds of exchanges; neverthe- 
less they are presents. The mules appear to have been sent rather to replace 
the horses than the carriage; and it is to be observed that one of the horses died, 
and the other was given up to be sold by the executors, on their first demand 
from the widow. 

In pursuance of the testamentary direction to work the plantation and pay 
the debts of the estate out of the proceeds of the crops, the executors gathered 
and inventoried the crop standing at the decease of the testator, and made and 
gathered another crop for the creditors, as the slaves were not sold until the 
latter part of January, 1843. Most of the hogs, it is proved, and much of the 
stock, in all probability, was consumed in securing these two crops for the 
creditors ; and it does not appear that any creditor opposed the course pursued, 
or that it proved prejudicial to the estate. 

The stock of cattle was not concealed by the widow. They, as well as the 
hogs, were appraised and inventoried, but were not sold by the executors. 

Gray, the overseer of the plantation immediately before Bonner’s death, tes- 
tifies that they were his cattle ; marked with his brand; considered as such on 
the plantation, and that Mrs. Bonner never pretended to claim them. Dawson 
and Lasser, witnesses, considered them the calltle of Mr. Bonner. 

The defendant used some of these cattle ; and sold fourteen head to Dr. 
Cruikshanks, picked out of a stock of fifty, and at $12a head. But it appears 
that the defendant, in good faith, claimed them as her own cattle and parapher- 
nal property. Pollit testifies that Bonner always spoke of the cattle branded 
H B (the brand the widow claimed,) as belonging to his wife and daughter. 
William Justice, one of the executors, and Mr. Burney, a brother of the defen- 
dant, give a history of the stock and prove that it originated from cattle given to 
the defendant and her deceased daughter ; that Bonner always spoke of them 
as the stock of his wife and daughter; and Burney further says, that he assisted 
in branding and delivering the cattle to Dr. Cruikshanks, and knew them to be 
the cattle that had belonged to Mrs. Manadieu. 

Our impressions are, that the increase of animals inure to the benefit of the 
community of acquests, and that the stock of cattle, except some which belonged 
to the grand-children of the defendant, did belong to the community of acquests. 
And had this case been first presented to us, we might have come to a different 
conclusion from the jury. But they evidently gave full credit to the testimony 
of the executor of the husband and brother of the defendant, though subject to 
objections as to its weight and credibility, and we cannot say the jury erred, 
supported as their testimony is by that of Pollit. 

The defendant, therefore, evidently claimed the carriage, horses and stock in 
good faith and believing they were her own. It does not, therefore, become 
absolutely necessary for us to decide, whether they were her paraphernal pro- 
perty, or belonged to the community of acquests between her and her husband. 
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For we concur in the legal points made by the defendant’s counsel: lst. That 
the conversion of the property to render the widow liable to the debts of the 
community must be fraudulent, and done with a view to dispose of, or appro- 
priate to her own use, effects which she knew belonged to the estate. Pothier 
lays down this principle expressly. Traite de Communauté, No. 552, 553. See 
also 19 L. R. 505, 506. Vol. 24 Journal du Palais, 746. Ib. vol. 10, p. 205. 
Puillet Annoté, No. 5, art. 801. If the widow believed the effects to be her 
own, concealed nothing, meddled with the property only because she thought she 
had a right to it, she did not thereby render herself liable to the debts of the 
community. We are of opinion, from the testimony, that Mrs. Bonner con- 
cealed nothing; believed she had a right to the carriage horses and stock of 
cattle so far as they were used by her. Moreover, that she offered no impedi- 
ment, much less any that was unreasonable to the creditors, heirs or executors 
of her husband, in taking possession of his estate. She gave up the surviving 
horse to be sold as soon as demanded; she gave up a watch which she might 
have thought her own, having been given to her to replace her own, which the 
husband had lost. She made no opposition to the sale of beds, chairs, tables, 
carpets, and all kinds of furniture which married ladies often imagine their own. 
The executor does not doubt that she would have given up the stock she claimed, 
had he have asked it, but that knowing its origin, and believing that it belonged 
to her and her grand-children, he did not do so. 

If these effects in reality belonged to the estate, the executors are accoun- 
table for them ; and it belongs to the creditors to enforce the accountability of the 
executors. After the renunciation of the community of acquests, the defendant 
could not even call for an account or exercise any control whatsoever over the 
executors. 

We are of opinion, moreover, that the concealment, conversion, or intermed- 
dling of the widow with the effécts of the community, must have taken place 
before her renunciation of the same, to render her liable for the husband’s debts. 
The abstraction of effects after her renunciation, subjects her only to the liabili- 
ties or penalties to which it would subject any other person. This is a reasonable 
inference from article 2387 of the code, and is expressly laid down by Duran- 
ton, vol. 8, p. 219, Nos. 442, 443. If it should be said that she used the car- 
riage and participated in the possession of cattle and hogs during the year before 
she renounced, this pleasure and their subsistence were very possibly compen- 
sated by the services and care an experienced lady, long acquainted with the 
slaves, might render, especially tothe females and children, by her superinten- 


dence and advice as to their health, clothing, support, and generally as to their - 


domestic concerns. 
The judgment of the district court is therefore affirmed. with costs. 


B. Ape v. Meuite Anry et al. 


A wife may receive a conveyance of property to her from her hasband in payment of dotal 
and paraphernal funds.for which he is liable toher. C. C. 2421. 

The wife when judicially attacked must be aided by her husband, or the proceedings are 
not obligatory upon her. 
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Mortgages must be reinscribed within ten years, or parties who have in the meantime 
acquired rights upon the property mortgaged will be protected against the mortgage ; and 
the pendency of an hypothecary action to subject the property to the mortgage, does not 
exempt the mortgage from the necessity of reinscription. 


PPEAL from the District Court of Natchitoches. Olcott, J. J. B. Smith, 
for defendant. The judgment of the court was pronounced by 

Suet, J. Adlé obtained a judgment against August Metoyer. which 
was recorded as a judicial mortgage in the parish of Natchitoches on the 29th 
April, 1839. On the 4th December, 1843, and the 10th February, 1844, 
August Metoyer made conveyances of lands and slaves situate in that parish to 
his wife Melite Anty, in consideration of certain amounts of dotal and parapher- 
nal monies of his wife received and used by him, and for which she had obtained 
judgment against ‘her husband. In 1844, Adlé brought the present hypothe- 
cary action, for the purpose of subjecting the property so conveyed to the pay- 
ment of his judicial mortgage. A citation was served upon Melife, and an 
answer was filed by her without the codperation or authorization of her hus- 
band. There was judgment against her in 1844, adjudging the property to be 
subject to the judicial mortgage in favor of the plaintiff. Upon this judgment 
execution was issued, the property was seized and sold, and was bought by the 
plaintiff. Subsequently Melite took an appeal assisted by her husband, and the 
judgment was reversed upon the ground that the appearance of the wife in court 
was unauthorized. The cause being then remanded for a new trial, a new 
answer was filed, in which the defendant alleges her ownership of the property, 
denies the right of judicial mortgage asserted by the plaintiff, asserts the nullity 
of the sheriff’s sale made in 1844, and pleads other matters in defence. By a 
supplemental answer filed in 1849, she pleaded prescription and preémption, 
and asserted that the judicial mortgage had not been reinscribed before the lapse 
of ten years from the original inscription. * 

Upon the subject of inscription, the testimony adduced established that no 
reinscription of the judgment had been made in any book or books of the 
recorder’s office. There is in evidence a certified copy of the judgment, at foot 
of which is the following: ** Reinscribed on the 28th day of April, 1849, and 
recorded in book of judicial mortgages, folio —. Signed, Thomas P. Jones, 
Recorder.” But this certificate is incorrect, as is shown by the testimony of 
the recorder himself, and other witnesses. He testifies that on the 25th April, 
1849, he left the town of Natchitoches to go to a distant part of the parish to 
take an inventory of a succession. That about six miles from the town he met 
the plaintiff’s agent, who inquired where he was going and when he would 
return. The recorder told him he could not say, as he was going to take an 
inventory; but that one Morrow had the key of his office, and he could have 
access to it. The agent told the recorder he had business at his office, but did 
not state its nature. The plgintiff’s agent then went to the recorder’s office, 
where he found Morrow, and stated he wished the judgment reinscribed, pre- 
senting a certified copy of it. Morrow, who it seems was not a deputy of the 
recorder, wrote on the back of the copy the certificate above mentioned as of 
27th April, 1849. On the 28th, the plaintiff’s agent met the recorder on his way 
back to Natchitoches and exhibited the paper. The recorder changed the date 
from the 27th to the 28th, and signed it. He reached Natchitoches on Sunday, 
the 29th April, and on Monday deposited the paper in his office; but had never 
reinscribed the judgment in his books down to the time of the trial. 
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Our first inquiry is, had Melite Anty once a legal title to the property upon 
which the plaintiff seeks to enforce the hypothecary action. From the evidence 
it satisfactorily appears, that when the conveyances of 4th December, 1843, and 
10th February, 1844, were made to her by her husband she was his creditor for 
dotal and paraphernal monies received by him and appropriated to his own use. 
Under the article 2421 of our code, this indebtedness formed a lawful considera- 
tion for the conveyance, and authorized the wife thus to contract with her 
husband for its payment. She took, therefore, at those dates, a valid title to the 
property in question, subject, however, to the judicial mortgage then existing in 
favor of Adlé, and the risk of his choosing at a future time to exercise his 
hypothecary recourse against it. 

Has this title ever been lawfully divested, or is Melite Anty still the owner of 
that property? ‘The only pretence of divestiture is found in the sheriff’s 
seizure and sale under fieri facias issued upon the judgment rendered against 
Melite in 1844, which judgment was set aside by the Supreme Court in 1846. 
It is said, that if a judgment be executed against a defendant by a sale of his 
property, and he subsequently obtains, upon devolutive appeal, a reversal of the 
judgment, the sale stands, and the defendant must follow its proceeds. That 
such is the ordinary rule istrue. See Bailliov. Wilson, 5 N.S.214. But the 
rule must be applied within its proper limits, and to those cases where the judg- 
ment is not essentially invalid, but involves merely some error of law. It is not 
proper to extend it to a case of a defendant who, not being sui juris, but affected 
by a legal incapacity, has not been duly represented or legally present in the 
proceedings which resulted in the judgment. The rule that the wife when 
judicially attacked must be aided by her husband, rests essentially upon the 
same basis as the principle of law which incapacitates the wife to contract 
without the authorization of her husband. If a wife cannot make a direct 
alienation of her property without the authorization of her husband, with what 
propriety can she be bound by a forced alienation effected by means of proceed- 
ings in which she was unaided by him? If it had been proved, that in the 
progress of the execution or subsequently Melite had acted with the assistance 
of her husband in appointing an appraiser, bidding at the sale, or doing other 
acts which might perhaps be construed into a legal affirmance of it, a different 
question would have been presented. But as the case stands there is nothing 
to show that she has done any act legally conclusive of her rights. 

Being therefore of cpinion, that the title which she acquired has not been 
lawfully divested in the plaintiff’s favor, our next inquiry is, has the plaintiff a 
judicial mortgage upon the property thus owned by Melite. That such a mortgage 
once existed is conceded. Has it been extinguished and lost by lapse of time 
and the failure to reinscribe ? 

The argument of the plaintiff is, that the want of reinscription cannot be 
attributed to the fault of the creditors. But in our opinion this argument is 
unsatisfactory. The judicial mortgage exists and has vitality only by inscription. 
It is this which gives the public notice, and establishes a lien against third per- 
sons. If there be no inscription, there is no judicial mortgage. It is not what the 
recorder ought to or might have done, but what he does, that we must look to 
in order to ascertain the rights of parties. If the public record is considered as 
the sole standard by which those rights are to be determined, the community 
can always know with certainty what conventional or judicial mortgages exist 
on a man’s property, and can deal with him securely. But if instead of looking 
to the record, courts let in proof of unsuccessful diligence of the creditor to get 
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his mortgage recorded, and the remissness or fault of the public officer, all the 
security and certainty contemplated by our registry system is gone, and a wide 
door is opened to injustice and frauds. The remedy of the creditor who loses 
his rights by want of proper inscription is against the officer, in damages. His 
fault or fraud is not to be visited upon the public. See Civil Code, 3313, 3333, 
3357, &c. Succession of Talcour, 4 R.R.5. 2d Ann. 800, 608. 

We consider it also well settled, that the pendency of this suit for the 
enforcement of his hypothecary rights, did not dispense the plaintiff ‘from 
the necessity of reinscription. See Shepherd v. Orleans Cotton Press, 2d 
Ann. 100. McElrath v. Dupuy, Ib. 520. Hyde v. Bennett, Ib. 799 

It is therefore decreed, that the judgment of the district court be reversed; 
and it is further decreed, that the adjudication made to the said Adlé on the 
6th July, 1844, by the sheriff of the parish of Natchitoches under fieri facias 
in this cause, have no effect against the said Melite Anty; that the said Melite 
Anty be recogn:zed as the lawful owner of the property described in the peti- 
tion and in the act of sale to her by August Metoyer, of 4th December, 1843, 
and 10th February, 1844, and be restored te, and quieted in, the possession 
thereof, free from any judicial mortgage in favor of said plaintiff. It is further 
decreed, that the claim of said Melite Anty for damages for the unlawful seizure 
and detention of said property by said plaintiff be reserved. It is further 
decreed, that the costs in both courts of this suit against said defendant be paid 
by the plaintiff. 
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D. B. Cummine v. Potice Jury or Rapipes. 


The only cases of injunction which are to be tried summarily are those in which no security 
is required. C.P.739, 740,741. In all other cases of injunction the parties are entitled 
to atrial by jury, if they comply with the legal requisites. 


PPEAL from the District Court of Rapides, Cushman, J. Hyams and 
Flint, for plaintiff. Thomas F’. Scott, for defendants. The judgment of 
the court was pronounced by 

Rost, J. The plaintiff enjoined the sale of a tract of land, seized for the pay- 
ment of a special tax, assessed against him under an ordinance of the police jury, 
and gave bond and security in the sum of seven hundred and fifty dollars, ‘in 
compliance with the order of the judge ; he subsequently amended his petition 
after issue joined, and prayed for a trial by jury upon this amended petition. The 
court decided that he was not entitled to atrial by jury, on the ground that this is 
a case which the law requires to be tried summarily, without the intervention of 
a jury; and he was ruled to trial without a jury. 

The point was reserved by a bill of exceptions which, in our opinion, was well 
taken. The only cases of injunction which are to be tried summarily are those 
in which no security is required to be given. C.P. 739, 740, 741. This not 
being such a case, the trial by jury is a legal right, of which the plaintiff could 
not be deprived. ‘Phe case must, therefore, be remanded. 

It is ordered, that the judgment in this case be reversed, and the case 
remanded for further proceedings, with directions to the district judge to allow 
the plaintiff a‘trial by jury. It is further ordered, that the defendants and 
appellees pay the costs of this appeal. 
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Wittram Brice v. Evxin T. Jones. 


The prescription which bars actions of damages against sheriffs for making wrongful 
seizures is two years. 


A sheriff is not responsible for damages which are the remote consequence of his making a 
wrongful seizure. 


PPEAL from the District Court of Claiborne, Taylor, J. T. Vaughan, for 
plaintiff. A. Lawson, for defendant. The judgment of the court was 
pronounced by 

Preston, J. On the 20th of December, 1847, the plaintiff filed his petition, 
claiming five hundred dollars damages from the defendant, as sheriff of the 
parish of Claiborne, for having seized and sold a tract of land belonging to him, 
situated in that parish, in the suit of George W. Peet against Richard Stiles. 
George W. Peet became the purchaser, and sold the land to one Martin Can- 
field, who brought a petitory action against the plaintiff for it, which caused him 
great trouble and expense in defending his title, before the District and Supreme 
Court, for which he brings this suit, and obtained a verdict and judgment for one 
hundred and fifty dollars damages; from which the plaintiff has appealed. 

The defendant pleads that the damages claimed are barred by the prescription 
of one year. But the acts were done in the performance of duties within the 
scope of his authority, and the prescription is extended by the act of 1837, to 
two years. 

He urges that they were done by his deputy, but he made the return and 
signed the deed himself; and indeed, is responsible for the errors of his deputy, 
while acting within the scope of his authority. 





“Hon. Georce Eustis, C. J., was not present during this term. 
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But the case presents a much more difficult question. Were the acts of the 
defendant the immediate cause of the damages suffered by the plaintiff? We 
are not liable in damages for the remote consequences of our acts ; and it has 
always been difficult for courts to distinguish between those immediate damages 
for which defendants are responsible, and the consequential damages for which 
they are not liable. 

In the present case, there is no evidence that the sheriff actually disturbed 
the possession of the plaintiff. 'The petitory action which caused him the 
trouble and expense, shows that the sheriff did not physically seize the land, 
turn the plaintiff out of possession, and deliver it to the vendee. He advertised 
on paper, and only gave a paper title. His functions and acts terminated there, 
and no damage was yet done to the plaintiff. 

Even the sheriff’s vendee, Peet, did not sue the plaintiff, but sold the paper 
title to Canfield, without warranty of title or possession. He was at liberty to 
sue for the land or not, as he thought proper. Peet did not urge him to sue, 
much less the sheriff, who had not the slightest interest in the action with regard 
to the land. 

Canfield brought the suit which caused the whole trouble and expense to the 
plaintiff. For it is to be observed, that the whole damage proved or allowed by 
the jury and district court was the counsel fee for defending this suit, which 
was the act of Canfield alone. These damages were most remotely consequen- 
tial upon the acts of the sheriff. The acts of Peet, and the subsequent acts of 
Canfield, at distinct periods, were intermediate between him and the plaintiff. 

In general. though there are exceptions, it must appear that the acts com- 
plained of could not have occurred without causing the damages. Now Peet, if he 
had thought of suing under the sheriff’s deed, might have examined the previous 
chain of title, and have been unwilling to embark in the folly of asuit. Canjield 
might have done the same thing and have been equally wise, and no damage would 
have been suffered by the plaintiff. As to the slander of plaintiffs title, it was 
clouded by the claim of Richard Stiles. The sheriff's deed did not make it 
darker. If he had not sold at all, it is probable some one would have sued the 
plaintiff by virtue of the title of Stiles. It appears, by reading the opinion of the 
Supreme Court, that, as to the slander of the plaintiff’s title, circumstances 
seemed to have placed his land in such a situation that it had to pass through a 
trial independently of the sheriff’s sale. And for his trouble and expense in 
defending his title, the plaintiff has some consolation that, with the aid of able 
counsel, it has passed the fiery ordeal unscathed, and that he and his family may 
now repose upon it in quiet, with none to make them afraid. 

We are of opinion, that the judgment should be reversed; and decree, that 
there be judgment for the defendant, with costs in both courts. 





Cuartes H. Morrison v. J. C. WuHertstone, and WHEtT- 
STONE v. Morrison. (Consolidated.) 
The Government of the United States was bound by the treaty of cession of Louisiana from 


France, to protect_the private property of the inhabitants. This obligation was recog- 
nized by various acts of Congress. A claim to land held ander the grant to Bastrop was 
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property which the United States, under the treaty and acts of Congress, could not disre- 
gard until the claim had been finally disproved of by Congress, anda purchaser from the 
United States could acquire no rights by his purchase. 

Where the defendant has acquiesced in a sale of his property for more than thirty years, it 
is not for others who do not set up his title, but repudiate it, to complain of the want of the 
legal formalities in the sheriff's sale. 


PPEAL from the District Court of Morehouse, Copley, J. Purvis, for 
plaintiff. Dubose, for defendant. The judgment of the court was pro- 
nounced by 

Preston, J. This is a petitory action. The plaintiff claims a tract of land 
situated in the parish of Morehouse, containing two hundred arpents, more or 
less, and which he describes in his petition. He alleges that he, and those 
under whom he claims, possessed the land, as owners, for more than thirty years. 

The defendant settled on the land in 1846, as belonging to the United States, 
with the intention of acquiring it by preémption. In 1847, the plaintiff brought 
a possessory action against him, and sequestred the land. Judgment in this suit 
was rendered in favor of the defendant in 1848. The defendant then com- 
menced a suit for damages on the sequestration bond. That suit was consoli- 
dated with this, both were tried together by a jury, who rendered a verdict for 
the plaintiff. 

The documentary evidence offered by the plaintiff shows, that on the 9th of 
October, 1805, Abraham Morehouse sold to Samuel Buckner, four hundred 
acres of land in the concession of twelve leagues square made by the King of 
Spain to the Baron de Bastrop. On the 19th of March, 1806, Buckner sold 
one hundred acres of the land to George Hook, and on the 13th of September, 
1809, sold the other three handred acres back to Abraham Morehouse. On the 
26th day of December, 1812, Morehouse sold the three hundred arpents of the 
land to Richard Williams, and on the 27th of October, 1812, Williams sold one 
hundred arpents to Needham Reynolds, retaining two hundred arpents of the 
tract for himself. 

On the 22d of August, 1815, the sheriff of the parish of Ouchita, by virtue 
of an execution in the suit of John Blair against Richard Williams, sold a tract 
of land containing two hundred arpents, near the Mer Rouge, to D. B. Stowe, 
for $240, which was paid ; and on the 5th of November, 1846, Stowe sold the 
land to the plaintiff. 

The survey made by the parish surveyor in 1849, by order of court in this 
suit, and the oral testimony, shows sufficiently that the land in controversy was 
the subject of these ancient conveyances. 

The deeds we have recited show a civil possession by the plaintiff and those 
under whom he claims for thirty years before the defendant entered upon the 
land, and by titles translative of property. The titles and prescriptions of ten, 
twenty and thirty years, would therefore avail the plaintiff, if there be nothing 
peculiar to this case to take it out of the rules of prescription and property. 

The defendant alleges, that the land in controversy belongs to the United 
States; that he has made a settlement upon it, with a view to acquire title by 
preémption, and that the plaintiff can have neither title nor prescription, by 
which to evict him of his possession even without title. 

It is matter of public notoriety and has never been disputed by the Govern- 
ment of the United States, but, on the contrary, the government has made it 
notorious, by the publication of the documents in the volumes of their land laws, 
and papers relative to the public lands, that the Baron Carondelet, a Spanish 


637 


Morrison 


v. 
W HETSTONE. 


-¢ 


3 


nie 

















SUPREME COURT OF LOUISIANA, 


Morrison Governor General of Louisiana, towards the close of the last contury, entered 
Wasrstows. into a negotiation with the Baron de Bastrop, which resulted in a grant of 





twelve leagues square of land, located, by a survey, on the bayou Bartholemy, 
for the purpose of making an extensive settlement for the cultivation of wheat, 
and the manufacture and exportation of flour to Havana and elsewhere. The 
enjoyment of the banks of the bayou was granted to him to establish mills, and 
the lands to locate families. It was proposed to introduce five hundred families, 
and a gratuitous grant of four hundred arpents of land was to be made to each 
family. It is matter of history, that the plan was partially executed by the intro- 
duction and location of some families on the grant. It was suspended on account 
of the want of funds in the treasury ofthe province—the governor having under- 
taken to bear a portion of the expenses, and probably on account of the embar- 
rassments of the Baron de Bastrop—and was abandoned in consequence of the 
subsequent change of the government. 

By the treaty of cession of Louisiana to the United States, the vacant lands 
not private property was ceded to the government; but the inhabitants were 
guaranteed in the enjoyment of their private property. That property neces- 
sarily embraced every thing or claim that was valuable to an individual; fora 
claim, however weak, is property, if value can be fairly obtained for it. 

As early as March, 1805, Congress, with a view to separate the public domain, 
that is, the vacant land that was not private property, from the private claims to 
land in Louisiana, and to carry into effect the guarantee of the treaty, passed 
“an act for ascertaining and adjusting the titles and claims to land within the 
Teritory of Orleans and District of Louisiana.”’ It opened land offices and, by 
the 4th section of the act, invited every person claiming land by virtue of a com- 
plete Spanish grant, to deliver to the recorder of land titles a notice in writing, 
stating the nature and extent of his claims, together with a plat of the tract 
claimed, and to deliver the grant for the purpose of being recorded. 

The board of commissioners were directed to make a report of their decisions 
on claims, to be laid before Congress for their determination thereon. In 1806, 
the act was amended, and, among other things, it was provided that the lands 
embraced by the report should not be otherwise disposed of until a decision of 
Congress shall have been had thereupon. The act of 1805 was amended and 
extended in 1807. 

Abraham Morehouse had acquired from the Baron de Bastrop a large 
interest in the grant, and about this time presented his claim to the board of com- 
missioners established by the government, for record and confirmation. His 
claim was not confirmed, but rejected by the board of commissioners. The 
claim was, therefore, entitled to the benefit of the provision that the lands could 
not be disposed of until a decision of Congress upon it, which was reiterated in 
several subsequent acts of Congress. And, indeed, although claims founded 
upon incomplete titles might be subject to the decision and generosity of Con- 
gress, yet claims founded upon complete grants could be subject only to the 
decision of the judiciary if contested by Congress or the executive officers of 
the government. And it is known that the United States are at this moment 
contesting before the judiciury department of the government, with claimants 
under Morehouse, the effect of the grant to Bastrop. 

From these general views, which might be made much more forcible by 
entering into details and invoking authorities, it is manifest that Morehouse had 
a claim which the government has already and no doubt will continue to contest 
before the judiciary ; but until the government does succesfully contest and have 























MONROE, OCTOBER, 1850. 


the claims under the grant declared invalid, it is bound by the treaty of cession, 
also by the act of 1806 and many subsequent acts of Congress not to regard and 
treat the claims as nullities. Therefore, no person under the authority of the 
United States can settle on the land with a view to acquire it by preémption, 
because the government induced Morehouse to file his claim and record his title, 
as well to separate the public domain from private claims, as in obedience to the 
treaty of cession ; and as an inducement, bound itself not to make any disposi- 
tion of the land until a decision by Congress on the claim, and indeed cannot 
make any disposition of it, on principle, unti] a decision by the courts of the 
United States against the claim. 

From what has been said, it is clear to us that the vendees under Bastrop, 
in good faith, claimed the land in his grant by title. The claim is valuable to 
them, because the sales in this record show that the claimants have been able to 
sell the lands for money. That value is property guaranteed fo the claimants 
by the treaty of cession. Congress has, by various acts, declared they will not 
make any disposition of the property until a decision against the claimants of the 
land. Therefore no person can, in any shape, interpose the United States to 
shield their possession against a claimant under Bastrop’s grant. 

It is, however, contended by the defendant, that the sheriff’s deed to Stowe is 
not supported by an execution, and is so defective as not even to convey the title 
Williams derived from Morehouse. Williams, the defendant in execution, 
might perhaps have required further proof than this deed affords of the forced 
alienation of his property ; but as he has been silent for more than thirty years, 
it is not for others who do not set up, but repudiate his title, to complain of the 
want of formality in selling his property. It is to be recollected, that the deed 
was made on the 22d of August, 1815, and therefore was governed by the act 
of 1805 then in force, regulating executions, and-not by the Code of Practice. 
The 10th section of that act made the deed admissible in evidence. 2 Mart. 
Dig. 334. And an act approved in 1828, gave copies of the deed the same force 
as the copy of an authentic act; so that this title, without the execution or 
sheriff ’s return, has the force of an authentic act as to third persons. 

This, with the preceding chain of title from 1805 and the civil possession at 
least after the sheriff’s deed, is a sufficient title upon which to maintain a peti- 
tory action against one who neither alleges nor attempts to prove apy title in 
himself, except tortuous possession. For we concur fully in the decision of the 
Supreme Court in the case of Baillo v. Burney et al. 3 R. R. 319. See also 
the cases of Paten v. Blaise, 19 L. R. 396; and Bedford v. Urquhart. 

We are not satisfied the defendant suffered, or should recover any damages 
in consequence of the sequestration of the land in the possessory action, or that 
he is entitled to any thing for improvements. 

The judgment of the district court in favor of the plaintiff for the land described 
in his petition, and in the survey made by the parish surveyor by order of court 
in this suit is affirmed, with cost. And in the suit of J. C. Wheistone v. John 
Boyd et al. for damages on the sequestration bond, it is decreed that there be 
judgment for the defendants, with costs. 

By Sueur, J. I decline sitting in the decision of this cause; but the 
parties having requested me to sit, pro forma, to form a quorum. I-have done 
so, and left the case with my bretheren, who concur in opinion, I wish, there- 
fore, to be considered as expressing no opinion in the case. 
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Joun H. Hewirt v. C. 8. STEPHENs. 


Although a deputy sheriff cannot buy property at a sale made by himself, there is no law 
which prohibits him from buying at a sale made by the sheriff. 

It is sufficient if a party claiming ander a sheriff’s sale shows a substantial compliance 
with the requisites of the law in making the sale; and what is necessarily or reasonably 
to be inferred from the sheriff’s return may be presumed until the contrary is shown. 

Where the defendant in execution points out property to be seized on execution, a notice of 
seizure is unnecessary, and the three days notice before advertising is waived. 

If a sheriff’s return shows that property was sold, “ after having the same appraised,” it 
will be presumed there was a legal appraisement, unless the contrary be proved. 

The act of 8th of March, 1841, directing sheriffs to advertise their sales in a newspaper, if 
any were published in the parish, superseded the acts requiring the advertisements to be 
posted at two other public places in the parish, besides at the court-house. 

The act of 10th of March, 1834, declares that the fact of the sale being made, is prima facie 
evidence that the sheriff made the required advertisements. 


PPEAL from the District Court of Franklin, Mayo, J. O. D. Stillman, 
for plaintiff. McGuire and Ray, for defendant. The judgment of the 
court was pronounced by 

Preston, J. By virtue of an execution in a suit of Parker against John H. 
Hewitt, the plaintiff in this suit, a quarter section of land was sold by the sheriff 
of the parish of Ouachita, on the 15th of May, 1841, and the defendant became 
the purchaser for the sum of seventy-two dollars, payable in a bond at twelve 
months’ credit. 

This suit is brought to annul the sale, on the ground that the formalities of 
law necessary to make a valid forced alienation of the property were not com- 
plied with by the sheriff. 

The plaintiff further alleges, that the defendant was the deputy sheriff, and 
made the sale to himself. If this allegation had been proved, the district court 
would no doubt have annulled the sale on that ground, as was done in the case 
of McCluskey against Webb, 4 R. R. 204, 205; and we would have approved of 
the decision. No proof, however, has been offered that the defendant made the 
sale, and although the deputy acts for the sheriff in selling, and cannot there- 
fore buy himself, yet the sheriff in selling does not act for his deputy, and we 
know of no law or principle which prohibits the deputy from buying at a sale 
made by the sheriff himself. ’ 

The plaintiff alleges further, that there was fraud and collusion in the sale ; 
and it is stated that the deputy was the brother of the sheriff. There is no proof 
in support of these allegations. We regret, however, that such sales should 
take place, and become matter of litigation in court, as, however honestly made, 
they subject the acts of public officers to suspicion and remarks, as thrown out 
in this suit, which should always, if possible, be avoided. 

The position of plaintiff’s counsel, that when a sheriff’s sale is attacked on the 
ground that the forms of law were not complied with, the onus is thrown on the 
party claiming upder the sale to prove the requisite formalities must be qualified. 
If he shows by the sheriff’s return a substantial compliance with the requisites 
of law, it is incumbent on the plaintiff who attacks the sale to show that the 
forms were not strictly observed. And further, what is necessarily, or perhaps 
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reasonably to be inferred from the sheriff’s return, may be presumed until the 
contrary is shown. 2R.R. 468. 19 L.R. 309. 11 R.R. 322. 

It is alleged, that no notice of seizure was given with a list of the property 
seized. ‘The sheriff returns, that he demanded property from the defendant in 
the execution, and that he pointed out the land in controversy. Therefore, it 
was unnecessary to show a notice of seizure, witha list of the property seized. 

It is alleged, that no notice was given to the defendant in execution to appoint 
an appraiser, and that no legal appraisement was made. The sheriff returns, 
that he offered the property for sale “‘after having the same appraised.” We 
are bound to presume it was a legal appraisement, as the contrary is not proved. 
The plaintiff contends that the property was not advertised for thirty days before 
being offered for cash, because seized on the 22d of March, and exposed for sale 
on the 24th of April following. As the defendant in execution pointed out the 
property to be sold, there was no reason why the sheriff should not immediately 
advertise it; and by so doing, he was able to advertise it fully thirty days between 
the 22d of March and the 24th of April following. The three days notice of 
seizure before advertisement were waived by pointing out the property to be 
advertised. 

The sale, at twelve months’ credit, was advertised at the court-house door, 
and in the newspaper called The Monroe Olive Branch. It is contended that it 
should have been advertised at two other public places in the parish. 

The Code of Practice directed the advertisements to be made at the court- 
house of the parish, and to be inserted in a newspaper, in parishes where public 
newspapers were printed. In 1829, the Legislature directed that it should no 
longer be the duty of the sheriff of Ouachita to cause to be inserted in a news- 
paper the advertisements of his sales, but that a publication of such sales affixed 
at the court-house door, and at least at two other public places of the parish, 
should be deemed sufficient. The publication at two public places other than 
the court-house was thus substituted for the advertisement in a newspaper. 
But in 1841, the law was again changed, and it was made the duty of the sheriff 
of any parish in the State in which a newspaper was published, to publish all 
his advertisements for sales in said paper. We think the Legislature intended 
to supersede, by the publication in a newspaper, the affixing the advertisement 
at two public places in the parishes, which had been substituted for it in 1829. _ 
The Legislature cannot reasonably be supposed to have intended to subject the 
debtor to the expense of publications in a newspaper in addition to that of adver- 
tising the sale at three public places in the parish. 

It is said, the advertisement did not set forth that the bond to be given by the 
purchaser was to bear interest from the day of adjudication, at the rate allowed 
by the judgment. The sheriff returns, that the purchaser gave bond with secu- 
rity according to law. The law expressly required that it should bear the same 
interest with the judgment. C.P.681. Itis tobe presumed, therefore, that the 
bond bore the same interest, until the contrary is proved; and that this condition 
was advertised. The act of 1834 declares, that the fact of the sale being made 
is prima facie evidence that the required advertisements were regularly made; 
and no proof to the eontrary has been offered. 

The Legislature have passed many laws to cure the immaterial informalities 
by means of which defendants actually endeavor to set aside judicia) sales after 
all the trouble, expense and delays by Which plaintiffs enforce their rights; and 
we think it the duty of courts to yield to the evident inclination of Legislative 
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Hewitt wisdom on this subject, and, if possible, to render the proceedings of courts and 
Sreruzws. their officers effectual and not nugatory. 
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This suit affords a striking example of the necessity of that course of juris- 
prudence. Parker commenced suit in 1839 on a due bill for $480 made in 
1836. He employed able counsel, who prosecuted the claim with diligence, but 
only succeeded, in 1841, in getting a twelve months’ bond for $72, by the sale 
which the defendant now seeks to annul, and thereby subject the plaintiff to 
refund to the purchaser, in 1850, even that small sum, probably exhausted in 
costs. We could be induced to reverse a judgment and produce such results 
only by the imperative dictates of the law, but do not find ourselves obliged to do 
so in this case. 

The judgment of the district court is therefore affirmed, with costs. 





Resecca Fercuson, Administratrix, v. Richarp Kine, Curator. 


Where a single individual carries on business in the style of a commercial firm using after 
his name the words “ & Company,” and brings suit upon an obligation made payable to 
himself and company, he must allege and prove that he alone is interested in the business, 
or he will be non-suited. 


PPEAL from the District Court of Caldwell. Barry, J. TT. Phillips, for 
plaintiff. McGuire and Ray, for defendant. The judgment of the court 
was pronounced by 

Sure, J. Inthe year 1821, a suit was brought in the name of “John 

Brown & Co., merchants of New Orleans,” against Craig, Haberling § Co., 
alleged to be composed of Charles Craig, Jacob Haberling, and Philip Cald- 
well, upon a promissory note drawm by Craig, Haberling & Co., to the order 
of Messrs. John Brown & Co. There was judgment “that the plaintiffs recover 
of the defendants the sum of —,” &c. In no portion of the record is it alleged 
or does it appear who composed the firm of John Brown & Co. No action 
appears to have been taken on this judgment, after a return of fieri facias in 1823 
down to the institution of this suit in 1846—an interval of twenty-three years. 
In 1841, Rebecca Ferguson obtained letters as administratrix of one John Brown, 
and now sues, upon the judgment, the curator of the succession of Charles 
Craig. The petition alleges ‘‘that the company was composed of John Brown, 
late husband of petitioner, whose administratrix she is.” This allegation is 
obscure; but, giving it the construction most favorable to the plaintiff, we will 
assume, that by it the petitioner meant to say, that the John Brown, of whose 
succession she is administratrix, did business alone, under the commercial style of 
John. Brown & Co., and that there was in point of fact nocompany. The defen- 
dant answered by a general denial, and plea of prescription. 

The plaintiff, in order to recover, was bound to show that the ownership of 
the judgment was in her as administratrix ‘of John Brown. To prove this she 
should have adduced evidence of the facts in her petition alleged, to wit, that 
the commercial firm of John Brown § Co., the judgment creditor was composed 
solely of John Brown, the deceased. See Greenleaf on Evidence, vol. 2, § 478. 

It is therefore decreed, that the judgment of the district court be reversed ; 
and that there be judgment as in case of non-suit, the plaintiff paying costs in 
both courts. 
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V. J. Birp v. Succession of Mrs. Jongs. 


Where one who is executor and also universal legatee under a will, takes possession of the 
estate as executor, he will not be regarded as having possession in his capacity of legatee, 
nor can he, without judicial authorization, change the nature of his possession. 

The action for separation of patrimony supposes the case of possession taken by the heir, 
and where the possession of the estate is in the hands of the executor, the prescription of 
three months against that action does not run. 


PPEAL from the District Court of Ouachita, Copley, J. R. W. Richard- 

son, for executor. Garrett and Ludeling, for appellees. McGuire and 

Ray, and Baker and O. D. Stillman, for sppellants. The judgment of the 
court was pronounced by 

Suext, J. Eliza Foy, the wife of Burwell H. Jones, died in the parish of 
Ouachita, in October, 1849. A few days after her death, Jones presented a 
petition to the court in that parish stating the death of his wife, and that she had 
left no descendants, but ascendants, a surviving father and mother, absentees 
and residents of Texas. An order was granted for affixing seals, and a guardian 
of the effects, ad interim, was appointed. Soon after Jones presented a second 
petition, accompanied by a will of the deceased. He prayed that it might be 
probated ; that letters might be granted to him as testamentory executor; and 
that a person should be appointed to represent the absent heirs. An appoint- 
ment was made; the clerk of the court proceeded to receive proof of the will, 
and the attorney appointed to represent the absent heirs filed an opposition. 
The will was, nevertheless, admitted to probate, and letters testamentary were 
issued to Jones, who took the usual oath as executor. Under the statute of 
1846, the appointment being made by the clerk was considered as provisional. 
In December, 1849, the opposition of the absent heirs came to trial before the 
district judge ; and after hearing evidence, it was withdrawn, and a judgment 
was rendered on the 14th December, 1849, sustaining the will, ordering its 
execution, and appointing Jones executor. Jones, in the meanwhile, in his capa- 
city of executor, had caused an inventory to be made. j 

The will of Mrs. Jones is as follows :—1. I desire that all of my just debts be 
paid, and if there be anything left, I desire it to be disposed of as follows: 2. I 
give and bequeath to Burwell Henderson Jones all the property which by law I 
have a right to dispose of, and make him my universal legatee. 3. I appoint 
Burwell Henderson Jones my executor, and dispense him from giving security 
therefor, and give him seizin of my estate; and request him to see that the 
intentions herein expressed be carried out. 

On the 18th December, 1849, Jones, in his individual capacity, entered into a 
contract with the forced heirs of Mrs. Jones, her father and mother, by which 
he conveyed to them a number of slaves belonging to the estate, in satisfaction 
of their share, and they conveyed to him the residue of the estate. 

In February, 1849, J. H. Grimes obtained a judgment against B. H. Jones, 
and recorded it. On the 31st December, 1849, he caused a fieri facias to be 
levied upon certain lands and slaves of the estate of the deceased Eliza Jones, 
which under the compromise the heirs had released to B. H. Jones. They 
were advertised for sale under this execution, when, on the eve of the sale, 
various creditors of the succession presented their petitions, opposing the seizure 
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and sale on the ground that the property seized was the property of the succes- 


a a or Sion, and not of Jones; was liable to the debts of the succession, and could not 
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be appropriated to the payment of his creditors. Grimes and the testamentary 
executor were made parties defendants, as well as other creditors of B. H. 
Jones. In his answer, as testamentary executor, Jones admits liis appointment, 
that he had made an inventory, and taken possession as executor, and that he 
holds the property as such, with the intention of paying the debts of the succes- 
sion; and well knowing that only the residue, after such payment, belongs to 
him. -His answer concludes with a prayer for a judgment authorizing him to 
proceed with the settlement of the succession, and prohibiting the interference 
of his creditors. The matters pleaded in defence by Grimes, and the other 
creditors of B. H. Jones, will be noticed hereafter. 

The consolidated causes were brought to trial under an agreement of parties, 
by which proof of the several claims of the creditors of Mrs. Jones was dispensed 
with, and they were admitted for the purpose of the trial of the contest between 
the. creditors of her succession and those of her husband, ‘reserving to all the 
parties the right to contest said clajms in the future proceedings in settling said 
succession ; the object of this trial being to ascertain how far the said creditors 
of Burwell H. Jones have a right to seize the property left by Eliza Foy at her 
decease, under the circumstances shown in this case.” 

The decree of the district court was, that the seizures made by the various 
creditors of B. H. Jones, be set aside; that the property seized be restored to 
the possession of the testamentary executor as property of the succession ; that 
he proceed in the administration of the succession; and that its creditors be 
authorized to collect from said succession the amounts due to them, according to 
law. 

From this decree, Grimes and others, the creditors of B. H. Jones, have 
appealed. . 

The argument presented by the appellants is substantially as follows: They 
contend that by the transaction between B. H. Jones and the forced heirs, there 
was an acceptance of the succession by him as universal Jegatee. That from 
the date of the acceptance, the property in controversy became his, and must 
by a legal fiction be considered as having vested in him upon the death of the 
testatrix: That it consequently became subject to Grimes’s judicial mortgage, 
and liable to seizure by the legatee’s creditors. That only three months were 
allowed to the creditors of the testatrix, from the opening of her succession or 
the acceptance by the heir, to petition for a separation of patrimony, to record 
their claims, and preserve a privilege. That by permitting that period to elapse, 
they have consented to accept the forced heirs and the universal legatee as their 
debtors, by proportionate shares. In support of these propositions, they rely 
upon numerons articles of the Civil Code, more particularly the following: arts. 
934, 935, 936, 938, 940, 981, 982, 988, 992, nee 996, 1049, 1005, 1599, 1603, 
3242, 1370, 1397, ef seq. 

These propositions it would be difficult to answer if Jones had, in fact, taken 
possession of the estate as legatee more than three months before the creditors 
of the succession acted. But the difficulty, in our opinion, ceases when we 
consider the nature and circumstances of his possession, and the situation of the 
disputed property of the succession ever since the death of Mrs. Jones. 

It was in the capacity of executor that Jones obtained possession of the pro- 
perty belonging to the succession. By accepting that office he was clothed with 
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a fiduciary capacity, and become the trustee of all persons interested in the suc- 


cession, according to the instructions of the will which he undertook to execute. Succession or 
ONES. 


In assuming the execution of the will, he undertook the trust of first paying all 
the debts of the succession. It was only the residuum after that payment, and 
subject to the rights of the forced heirs, which was bequeathed to Jones. The 
language of the will is unequivocal. ‘1. I desire that all of my debts be paid, 
and if there be anything left, I desire it to be disposed of as follows.” And the 
will closes with enjoining upon the executor to carry out the intentions expressed 
by the testatrix. To enable the executor to fulfil the trust, the seizin was 
expressly given him. Having, as executor, accepted the trust and seizin, it was 
not in his power to withdraw at his own discretion, and relieve himself from the 
obligations and duties which he had thus judicially assumed See Toullier, L. 3, 
t. 2, Nos. 576, 577. 

It is obvious from the language of our code, and other legislation, that the 
actual seizin of an executor is something distinct from and paramount to the 
fictitious seizin, which, it is said, is vested in the heir immediately upon the 
death of the ancestor. When that seizin is conferred upon the executor by 
the will, is confirmed by judicial sanction, and actually assumed by his entering 
upon his functions, the heir can only take it from him afterwards upon the per- 
formance of certain conditions. One of these is, that the heir may be compelled 
to give security to the creditors, which clearly recognizes the tenure of the exe- 
cutor for their benefit. See C.C. 1652, 1753, 1663, 1664. Act of 1828, p. 
156. 

The executor in his answer disclaims the suggestion of having abandoned his 
seizin and trust as executor, and taken possession as heir; but whatever may 
have been his intention, he was incapable of charging proprio motu, and without 
judicial authorization the nature of his possession. C.C. 3480, 3404. 

Possession is the basis of prescription; and it would be a strange anomaly if 
the creditor of an heir or universal legatee, who is not in possession of the pro- 
perty of a deceased, should be permitted to prescribe against a creditor of the 
succession whose trustee is in possession. 

The very term, separation of patrimony, supposes the case of possession taken 
by the heir. Its object is, in the language of the code, to prevent property out 
of which a particular class of creditors have a right to be paid from being con- 
founded with other property, and by that means made liable to another class of 
creditors. But how can this confusion take place when the propriety of the 
succession is not yet in the possession of the heir, but of a trustee representing 
its creditors? Lex neminem cogit ad vana. 

The right of the creditors of a succession to be paid out of its assets in prefe- 
rence to the creditors of the heir, rests upon a clear principle of natural justice. 
In the hands of the deceased, her property was liable for her debts. Upon her 
death, it should pass to the heir with the same burden. The creditors of the 
heir ought not to have a greater right in it than the heir himself. As, however, an 
heir, when he comes into actual possession of the estate, acquires a credit thereby 
with the public, the Jaw has thought proper to stimulate the vigilance of the 
creditors of the succession, by requiring them to act within a certain time, under 
penalty of the loss of their preference. But, until the heir does come into pos- 
session, the prescription, in our opinion, does not begin to run against the credi- 
tors of the succession. They are protected by the posssesion of the executor, 
who holds as trustee for them. 
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Birp There is no equity in the attempt of Jones’ creditors to divert the property 
inne or of Mrs. Jones to the payment of his debts, at the expense of her creditors ; nor 
Joxss. does the law, in our opinion, when reasonably interpreted, sanction such an 
injustice. 
* The judgment of the district court is therefore affirmed, with costs. 








R. W. Ricuarpson v. E. Werner & Co. et al. 


A factor, under the act of 23d of March, 1843, amending C. C. 3184, has a privilege upon the 
crop of a planter for supplies furnished to him ; and this privilege takes precedence of a 
seizure by a creditor on an execution. 

Under the prayer for general relief a judgment may be rendered allowing a privilege upon 
property which was claimed by the plaintiff as owner, if evidence to establish the privi- 
lege has been introduced without objection. 


PPEAL from the District Court of Morehouse. Copley,J. Richardson, ' 
propria persond. W. J. Q. Baker, for defendants. The judgment of the 
court was pronounced by 

Surpet, J. This case presents a controversy between a creditor who levied 
an execution upon certain bales of cotton raised upon the plantation of his debtor, 
and a factor who had made the planter advances. 

When the cotton was seized the factor claimed it as owner under a written 
contract with the planter, which, he contends, was a contract of sale. The 
substance of the agreement was, that the planter should deliver the crop of the 
year to the factor, who had made advances, to be shipped by him and the pro- } 
ceeds accounted for. This was not a contract of sale; and there is also another 
objection to the factor’s claim as vendee, which is, that the proof of delivery 
before the levy is unsatisfactory. 

But, while we are of opinion that the factor cannot be regarded as a vendee, 
there is another ground upon which the judgment of the court below in his 
favor can be maintained ; and that is, his superior privilege for supplies furnished, 
as conferred by the act of 1843, p. 44, amendatory of the article 3184 of the 
code. The proceeds of this cotton are insufficent to cover the advances which 
the factor had made in the form of necessary supplies furnished to the planta- 
tion.” The only objection presented by the plaintiff to the enforcement of this 
privilege is, that the pleadings do not authorize its allowance. It is true, the 
defendants in their answer alleged, that supplies had been furnished to the 
planter upon the promise that the crop should be put into the factor’s hands and 
sold to him as part payment for said indebtedness ; and a decree of ownership 
was prayed for. But there was also a prayer for general relief; and under 
these pleadings, the crop being in the meanwhile sold, the factor, without any 
objection by the plaintiff, offered at the trial proof of the supplies furnished, and 
satisfactorily showed a right of superior privilege. There is no reason to sup- 
pose that the plaintiff was taken by surprise, nor that substantial justice had 
not been done by the judgment. 

It is therefore decreed, that the judgment of the district court be affirmed, 
with costs. 
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Saran Stone v. Sexton Seymour & Co. 


Where a married moman brings a suit and obtains a judgment without the authorization of 
her husband, and the defendant appeals, she cannot have the appeal dismissed because 
her husband was not cited with her to answer the appeal. In such a case, the cause will 
be remanded to enable the wife to obtain the authorization of her husband to institute the 
suit. 

PPEAL from the District Court of Catahoula, Barry, J. Isaiah Garrett, 
for plaintiff. James G. Taliaferro, for defendants. The judgment of the 
court was pronounced by 

Rost, J. The counsel for the plaintiff and appellee in this case has moved 
for the dismissal of the appeal, on the ground that the plaintiff is a married 
woman, not divorced nor separated in bed and board from her husband ; that her 
husband has not been cited to assist her in the appeal, nor made a party thereto, 
and that she is not authorized to stand in judgment. 

On an examination of the record, we find that the plaintiff has sued in her own 
name, without alleging that she was authorized by her husband or by the judge, 
and without showing any authorization; that notwithstanding her absolute inca- 
pacity, she has obtained a judgment; and that in order to defeat the appeal of 
her adversaries, her counsel now sets up his own omission and neglect in the 
management of the cause. We do not think the plaintiff entitled to a dismissal 
of the appeal. Weare of opinion, that the want of authority to bring the suit 
vitiates the whole proceeding, and that, without inquiring into the merits, the 
case should be remanded for the purpose of enabling the parties to remove the 
disability of the plaintiff. This was the course pursued by our predecessors in 
the analogous case of Keys v. Nettles, 12 L. R. 382; and we believe it the most 
consonant with justice. Kent v. Monget, 4 R. R. 174. 

It is ordered, that the judgment in this case be reversed, and the cause 
remanded for further proceedings, with directions to the district judge to dismiss 
the plaintiff’s petition, unless she causes herself to be authorized to stand in 
judgment. It is further ordered, that the costs of this appeal be paid by the 
plaintiff and appellee. . 





Grorce W. Copter v. Toomas Epwanrps et al. 


Where an execution has been issued in one parish, directed to the sheriff of another, it may 
be enjoined in the courts of the latter parish. 

A judgment cannot be enjoined on an unliquidated claim for damages against the judgment 
creditor, where this objection to the injunction is specially pleaded, and the judgment is 
for a specific amount. 

Where the evidence which has been improperly rejected by the lower court, comes before 
the Supreme Court annexed to a bill of exceptions, it may be received and considered by 
the Supreme Court. 

Where a party holds lands under a claim confirmed by act of Congress, he will be protected 
from a claim under a certificate of the receiver of the land office, showing an entry of a 
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date subsequent to the origina] claim; and the party in possession under such a claim 
may plead prescription. 

The prescription applicable to costs of court is suspended by an appeal. 

The 12th section of the act of 26th of March, 1842, requiring the oath of the clerk, and the 
approval of the judge, before execution can issue against the plaintiff for costs, applies 
only to their collection every six months before the termination of the suit. 

Where there are various parties to a suit claiming costs for a sum less than three hundred 
dollars, the appellant cannot give the Supreme Conrt jurisdiction by urging an unfounded 
claim for damages for five thousand dollars. 


PPEAL from the District Court of Ouachita, Barry, J. G. W. Copley, 
propria persond. Garrett and Ludeling, for defendants. The judgment 
of the court was pronounced by 

Preston, J. The plaintiff has enjoined an execution issued against him 
from the District Court of the parish of Concordia, for costs in the suit of Cop- 
ley v. Routh. He alleges that some of the items of costs charged are not due; 
that other items are overcharged; that some are prescribed ; and pleads partial 
payments. He moreover claims from Edwards, one of the defendants in the 
injunction, as clerk of the parish of Concordia, five thousand dollars damages for 
his failure and neglect to make out and furnish the transcript of the record in 
the case of Copley v. Routh, in consequence of which an appeal regularly taken 
by him to the Supreme Court in that case was dismissed, and he suffered that 
amount of damages. 

The defendants excepted, and plead that the District Court of the parish of 
Concordia was the only one which had jurisdiction of the matters and things 
set forth in the plaintiff's petition. The execution was issued to the sheriff of 
the parish of Ouachito to be executed here, and therefore might be enjoined in 
this parish. as decided in the case of Lawes et al. v. Chinn, 4 N. S. 388. The 
plea to the jurisdiction of the court was properly overruled; and the defendants 
answered to the merits of the suit by filing a general denial. 

On the day the cause was tried, the defendant, Thomas Edwards, prayed the 
court to strike out so much of the plaintiff’s petition as contains the allegations 


“relative to the suit of George W. Copley v. John Routh, and on which the said 


Copley bases his claim in compensation and reconvention for five thousand dol- 
lars, the same being a claim for unliquidated damages in a matter not connected 
with the bill of costs included in the execution enjoined by the plaintiff, and can- 
not be set up in this court, nor in any injunction suit which the plaintiff is legally 
entitled to against the execution enjoined in this case; and his motion was 
sustained. 

Neither this motion nor the plea to the jurisdiction which was overruled 
contained a formal plea by Edwards, that his domicil was in the parish of Con- 
cordia, and that he could be sued for the damages only at the place of his domi- 
cil, and we are not, therefore, required to decide the question which that plea 
would have presented. 

At the late term of this court at Opelousas, we held, that exécution on a 
judgment could not be enjoined on an unliquidated claim for damages. But the 
objection was specially and seasonably made, and the judgment too was for a 
precise amount. Here, no exception was filed, but issue was joined on the 
merits of the claim for damages, and the plaintiff was prepared for trial with all 
his evidence. The execution too was issued on a fee bill, the amount of which 
was not settled by judgment, and some of the items of which, as for copies of 
documents from the register of the land office of a township map from the 
office of the Surveyor General of the United States, the expense of taking depo- 
sitions, &c. were not even precisely fixed by law. 
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The district court, having rejected the plaintiff’s claim for damages, refused to 
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receive his evidence in support of the claim. But the whole evidence in support on 


of the claim comes up with the record. If it was sufficient to support the 
plaintiff’s claim for damages, we might remand the cause to enable the defendant 
to rebut it by his evidence. But after a careful examination of the evidence, 
we are of opinion it does not justify a judgment for damages, and that it is our 
duty to terminate this litigation. 

The whole record of the suit of Copley v. Routh is before us, in which judg- 
ment was rendered in favor of the defendant for the land for which the suit was 
brought. The plaintiff contends, that if he could have had a trial before the 
Supreme Court on the merits, the judgment would have been reversed, and 
he would have recovered the land. If so, the question would arise whether the 
dismissal of the appeal was owing to the failure and neglect of the clerk to fur- 
nish the transcript of the record in due time to have the case tried on its merits. 

We think the judgment of the district court could not have been reversed if 
the Supreme Court had tried the case on its merits. ' 

In 1841, Copley brought suit for the land by virtue of a receipt from the 
receiver of public monies for the land district north of Red River, dated the 18th 
of January, 1841. The Government of the United States, by an act of Con- 
gress approved the 27th of February, 1830, had confirmed the land to the heirs 
and legal representatives of Lewis Clarke. Vol. 8 Laws of the United States, 
chap. 225, p. 249. The approved township map and other documents from the 
land office leave no doubt that it was immediately surveyed, located and accepted 
by the confirmees. On the 31st of August, 1831, Elijah L. Clarke sold the 
exact quantity, 365 30-100 of an acre contained in sections 12 and 13, surveyed 
for the claim, and through mesne conveyances it was acquired by the defendant, 
Routh, on the 11th of October, 1832, who possessed it ever since. Indeed, it 
was settled by Lewis Clarke in 1803, who claimed its confirmation before the 
register of the land office in 1620, under acts of Congress for the adjustment of 
land titles in Louisiana, and was therefore never subject to public sale or private 
entry. The section No. 12 was, therefore, clearly entered in error by Copley, 
in 1841. . 

The plaintiff relied chiefly on defects in the proof of the chain or trans- 
mission of the title from the legal representatives of Lewis Clarke down to 
Routh. As he held under the United States, the chain of title was immaterial 
to him, as the United States had parted with all title before the erroneous sale 
to him. 

Routh, and those under whom he claimed title, had been in possession proba- 
bly ten years before the commencement of plaintiff’s suit in June, 1841. For 
a letter of the register of the land office, dated the 7th of January, 1831, repre- 
sents Elijah L. Clarke as entitled to the land if he chose to take it; and that he 
took it is proved by the fact that he sold it on the 3lst of August, 1831. The 
jury might well, therefore, have presumed the prescription of ten years against 
the plaintiff, even if he had claimed under the heirs of Lewis Clarke. See the 
case of Goddard’s Heirs v. Urquhart. 

The costs of the suit are not prescribed ; because, by judgment signed the 4th 
of June, 1845, they were ordered to be taxed and paid by the plaintiff, and in 
consequence of his appeal, the judgment did not become final until February, 
1848. The 12th section of an act approved the 26th of March 1842, requiring 
the oath of the clerk, and approval of the judge, before execution against the 
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plaintiff for costs, applies only to their collection if demanded every six months 
before the termination of the suit, and not to their collection by fieri facias 
under the final judgment in the case. 

The charge of the clerk for the transcript of the record for the appeal of $33, 
appears to be high, and the testimony of Messrs. Stockton and Steele, renders it 
probable there was an overcharge. The copying of twenty-one thousand words, 
the number which it is probable the record contained, entitled the clerk to but 
$21. The certificate and seal to the record, the citations of appeal to the appel- 
lees, the appeal bond and other services, could not have exceeded five or six dol- 
lars, leaving five or six for which we cannot account. But the plaintiff should 
have required an explicit fee bill, and made the overcharge manifest. We do 
not know, certainly, that the district court erred in not allowing apy part of this 
item as an offset to the execution. 

We should have thought that the charges for writs of venire facias at every 
term of the court should not have been allowed, but only the fee for one writ. 
But the Legislature by providing, in 1845, that a charge for but one writ of 
venire facias should be made in each case, seems to have recognized the pre- 
vious practice of charging for them at every term of the court. 

The charge of $1 50 for searches under the law of 1844, is probably erro- 
neously stated, as we have been unable to find any law in 1844 on the subject. 
It. must have been for searches until 1844, under the fee bill before the act of 
1845. The objection to the charge is not pressed in plaintiff’s brief. The evi- 
dence does not show that Edwards should be charged with the $15 for the fee 
bills placed in his hands by the plaintiff for collection, and subsequently returned. 

We have not examined the claims of other persons embraced in the execu- 
tion, because they are all under the sum of $300, and the appellant could not, 
even by their consent, bring them before this court by a claim against Edwards 
alone for damages, for a sum giving this court jurisdiction. 

The judgment of the district court is therefore affirmed, with costs. 





Martin Mims v. J. M. and C. H. Morrison. 


Where a person buys a promissory note sold under execution, he acquires no greater rights 
than the judgment debtor possessed, and is subjected to every equitable defence which- 
the drawer of the note had against the judgment debtor. 


. Where a credit hes been placed on a note in the handwriting of the drawer, it will be pre- 


sumed to have been placed there with the holder's assent, unless the contrary be shown 


PPEAL from the District Court of Ouachita, Copley, J. McGuire and 
Ray, for plaintiff. C.H. Morrison, for a. The judgment of the 
court was pronounced by 
Sure, J. The plaintiff bought at a sheriff’s sale, for $53, a due bill for 
$355 55, made by the defendants in favor of Bulkley.. At the time of the pur- 
chase, there was an endorsement upon the due bill in these words: ‘‘ Received 
on the within note $225 46, January 11, 1849.” And there is reason to believe, 
from the evidence, that the plaintiff knew before he bought that there were also 
offsets against the note. 
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We consider the plaintiff as standing in the shoes of Bulkley, and subjected 
to any equitable defence which the defendant could have set up against Bulkley 
were he plaintiff in the cause. 

There was an attempt in the court below to resist the introduction of evidence to 
prove the claims pleaded by the defendants, upon the ground that they were 
unliquidated. But supposing, for the sake of argument, that they were so, the 
defendants would have had a right to protect themselves by reconvention, if 
Bulkley himself had been plaintiff, he having left the State. It is equitable that 
the plaintiff should be considered as standing in no better position, having taken 
the due bill subject to existing equities. 

The defendants are, unquestionably, entitled to a credit for the payment 
endorsed on the note. It is proved that the endorsement is in the handwriting 
of one of the defendants; and a witness states that Bulkley being indebted in a 
sum of two hundred dollars and upwards to one Scarborough, the defendants 
settled with Scarborough, and it was to be placed on the due bill as a credit. 
Besides, here was an instrument which is produced by the creditor, which the 
law supposes to have gone into the possession of him, or those under whom he 
claims, at its date, and to have remained in their or his possession and control. 
The presumption is, that the holder would not have permitted a receipt to be 
written on the instrument in his possession, unless a payment had been made. 
The burden is on him to resist this presumption, and show that the receipt came 
there by fraud or mistake. See Pothier on Obligations, No. 761. Norcross v. 
Thouer, 3 R. R. 375. 

We consider it satisfactorily proved, that the credit endorsed upon the note 
did not include the items of the account for $94 87. 

A review of the evidence has not satisfied us that the verdict of the jury has 
not done justice to the parties. 

We may observe, that it may admit of question whether this court has juris- 
diction of this case, considering the amount in dispute ; and if we had thought 
the judgment erroneous, we should have looked more closely to that question, 
As we see no reason to reverse the judgment, the question of the jurisdiction of 
this court is not material to the parties. 

Judgment affirmed ; plaintiff paying the costs of the appeal. 





Witiram Hanna v. H. M. Bry et al. 


The horse of a physician is liable to seizure on execution, and is not exempted by C. P. 644. 

The proper mode of seizing on an execution a debt existing in the form of a judgment is, 
by a notification of the seizure by the sheriff to the judgment debtor ; and such notifica- 
tion is effected by the process of garnishment served upon the judgment debtors. 

A sheriff has no right to seize and take into his possession the records in the custody of the 
clerk of the court. 


PPEAL from the District Court of Ouachita, Copley, J. O.D. Stillman, 


for plaintiff, contended: This action was instituted by an injunction sued 
out by plaintiff, restraining the defendant Bry, and the sheriff, from préceeding 
in the sale of certain property seized under an execution issued in the case of 
Bry, Executor, v. William H. Hanna, to wit, a horse, saddle and bridle, and a 
judgment rendered in the Twelfth District Court of Ouachita, in favor of plain- 
tiff Hanna and Abel JT’. Norwood v. Bry and Wife. 
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There was judgment perpetuating the injunction from which defendants have 


case presents only two points for the consideration of this court: 1. Is 
the horse of a physician (the only one possessed by him) who practises medicine 
in the country, where a horse is indispensable for the exercise of the profession 
by which he gains a living, and without which his profession would be useless 
to him, subject to seizure and sale for an ordinary debt, as in this case? 2. Can 
a judgment in the custody of the clerk of the court be seized and sold by the 
sheriff, without his taking actual possession of it? 

The horse seized was the only one owned or possessed by plaintiff, and the 
testimony clearly shows that his profession (the only one by which he gains a 
living) would be entirely useless to him without it. By article 644 of the C. P., 
the tools and instruments necessary for the exercise of the trade or profession 
by which the debtor guins a living, are exempted from seizure and sale. 

Now, what is intended to be understood by the words tools and instruments, 
in this article of the code? Do they apply exclusively to inanimate objects, as 
has been contended by the counsel for the defence, or to all objects embraced 
under the names of toois and instruments netessary for the exercise of a profes- 
sion, as understood by the general definition of these terms. Lexicographers 
define instruments to be the agent, by which work is performed or anything 
effected. Could the plaintiff possess a more effective agent or instrument in the 
exercise of his profession than his horse, particularly when it is shown that his 
profession would be worthless to him without it?’ The objects embraced under 
these terms, tools and instruments, are general; are not rendered specific by 
the article of the code, and are only restricted by the terms necessary for the 
exercise of the trade or profession. A horse may not be a necessary instrument 
in the profession of every physician, nor a jack-plane to every carpenter, but in 
this case, the horse is proved to be indispensably necessary, and its exemption 
from seizure is clearly within the letter, spirit and intention of the law. A 
mechanic may not have the tools of his trade released from seizure under this 
article, unless he proves that they are necessary to his livelihood. Parker v. 
Starkweather, 7 N.S. 337. 

Judge Morphy, in the case of Lambeth v. Milton, 2 R. R. 81, says, that this 
article of the code was dictated by public policy as well as humanity. While it 
encourages the exercise of all useful trades and professions, it enables the unfor- 
tunate debtor to sustain himself and family by honest industry ; and at the same 
time holds out to the creditor a prospect of obtaining his debt by the future labor 
of his debtor, with these privileged tools and instruments. .There are other 
authorities of this court which sustain this point. 1st Ann. 394. 

It is urged by the counsel for the defence, that a horse is not an instrument 
intended to be exempt from seizure by this article of the code, because it does 
not contribute to a physician’s medica] knowledge. I do not see the force of 
this objection. It appears to me that a physician’s horse contributes as much to 
his medical knowledge as his spatula, his lancet, or his leeches; and I pre- 
sume, the counsel will not contend that these instruments are liable to seizure 
under this article, or that they are unnecessary in the practice of medicine. 

With regard to the second point, it is established by the evidence that the 
sheriff made no legal seizure of the judgment, he not having taken it into actual 

ion, the same being in the possession and custody of the clerk of the 
court. The sheriff took the judgment from the office of the clerk, and soon 
after returned it at the request of the clerk, who was ordered to issue execution 
on it; he had no right to permit it to be taken from his office, and the sheriff 
— had any legal possession of it, such as would enable him to sell and make 
a delivery. 

It has been repeatedly held by this honorable court, that the sheriff cannot 
make a valid seizure of tangible property without taking it into actual possession. 
Daley v. Cunningham, 3d Aon, 55. Fluker v. Bullard, 2d Ann. 338, Offut 
v. Monquit, 2d Ann. 785. Simpson v. Allain, 7 R.R. 504. Gobeau v. New 
Orleans and Nashville Railroad Company, 6 R. R. 348. 

McGuire and Ray, for defendants, contended: Plaintiff relies on the provi- 
sion of article 644, C. P., which says, the sheriff cannot seize ‘ the tools and 
instruments necessary for the exercise of the trade or profession by which he 
gains a living.” 

Asa general rule, every species of property is liable to seizure to pay debts. All 


_@xeeptions to this rule are made by express law, and are in derogation to the 
. general principle, and ought to be construed strictly. 
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No decision of our court, we think, has gone the length contended for by 
plaintiff. The farthest our court has gone is in the case of the Farmers and 
Mechanics’ Bank v. Franklin, 1st Ann. 394, where the commercial books, 
counting-house furniture, and iron chests in the counting-house used to keep 
the books in, of a merchant, were held not liable to seizure. , 

A practising lawyer’s books are saidnot to be liable to seizure, 2 R. R. 81, and 
by a dictum of the court in 7 N.S. 337, it was intimated that under this article 
C. P. 644, a blacksmith could not retain more tools than were necessary to labor 
at his trade. 

These are the only decisions in our reports we have been able to find in expla- 
nation of this article. 

Plaintiff cannot benefit his case by showing that he had no other horse, or any 
other property, or that he was insolvent. These are immaterial questions. For 
if a horse used by a physician in the practice of his profession in the country is 
exempted, it is not material whether the physician bas other horses or is able to 
purchase others or not. 

The words *‘ tools and instruments necessary to the exercise of a trade or pro- 
fession,” were intended, we think, to have a specific and limited application, and 
were not intended to be extended by implication as it is an exception to a general 
rule. The words tool and instrument, as applied to the exercise of a trade, such 
as that of blacksmith or carpenter, are very plain, and cannot well be misunder- 
stood. Judge Porter says, in 7 N.S., 337, ‘“*The object of the law was to 
secure to citizens and others the means of laboring at their trade or profession ;” 
and he intimated that more tools than was necessary could not be exempted under 
this article. These words tools and instruments, as applied to the exercise of 
the profession of physician, can only apply to his scientific instruments and medi- 
cal books essentially necessary to the practice. A physician’s medicines, which 
he keeps for the use of his patients, although he may keep none for sale other- 
wise, we think would clearly not come under this article. And in the country 
it is known to the court that such would be equally as essential to the practice 
of a physician as a horse, anything that is a mere incident and does not add to 
the knowledge of a physician or assist in the application of a remedy, does not 
come within the fair purport of the article. If the court extends this article by 
implication, as is contended for in this case, its operation would be partial. The 
practice of some physicians in the country requires the assistance of several 
horses to enable them to visit all their patients. If one would be exempt, all 
would certainly be. Besides, some physicians from choice or physical infirmity, 
would require a carriage in place of a saddle—the same principle that would 
exempt one would the other. Again, some physicians confine their practice to 
towns and cities where a horse is not necessary; in such a case such property 
would not be exempt. If the horse is exempt from seizure, the provender pro- 
vided for his sustenance ought likewise to be exempt, and so the exemption 
might be strained to apply to almost every species of property owned by a physi- 
cian. In the country, it is known to the court that lawyers in the practice of their 
profession are compelled to travel from one parish to another, which they could 
not do without the assistance of a horse, and will it be seriously contended that his 
horse is exempt from seizure under this article. 

We cite these examples to show the legitimate and extreme consequences 
the doctrine contended for by plaintiff would lead to. 

We think the rule laid down in the C.P. 644, is general, and must apply 
alike to all cases, and that the words ‘tools and instruments” are to be used in 
a technical or restricted sense, as appliable to the exercise of a profession, and 
that by no fair construction can they be construed to apply to a horse used by a 
physician in his practice. Such expressions cannot fairly apply to animals used 
in conveying a physician to see his patients. 

The seizure (or as plaintiff alleges ** pretended seizure”) of the judgment of 
Hanna and Norwood v. T. H. Bry and Husband, No, 1728, constitutes no 
legal ground in favor of plaintiff for an injunction. If the proceedings of the 
plaintiff in execution, and of the sheriff, were illegal, plaintiff could not be 
effected in any way by it; and if they were legal, the proceeds of the seizure 
would go to pay his debt. The proceedings are neither injurious to him or 
impair any right which he claims. C. P. 296. 

This question was settled in the case of Calderwood v. Prevost, 9 R. R. 182, 
183. The argument of the court in that case is conclusive. If the sheriff, as 
the plaintiff alleges, has not possession of the judgment, plaintiff is not actually 
disturbed ; and it is time enough for him to complain when actually disturbed. 





Hanna 


Bry. 
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Injury to the plaintiff, or apprehension of it, can only authorize an injunction, 
mere irregularities in proceeding will not. 2 L.R. 66. 12 L. R. 123, 124. 

It does not appear, so fat as we can find, that the failure to make an actual 
seizure has ever been set up successfully by a defendant in execution, as a good 


, ground for an injunction. 


We think that, taking plaintiffs allegations as true, he is not on this point 
ertitled to an injunction. But should the court think plaintiff’s allegations, if 
true, authorize an injunction, we will proceed to examine this point on the 
merits. , 

Under the execution enjoined of Henry M. Bry, Executor, v. Hanna and 
Norwood, the sheriff also seized and advertised for sale, a judgment in the case 
of Hanna and Norwood v. Thankful H. Bry and Husband, tor $212, with five 
per cent interest from May, 22, 1849, No. 1728. Plaintiff alleges said seizure 
was illegal, because the suit or judgment was not in the possession of the sheriff. 
The court will observe, that plaintiff does not allege the sheriff did not take it 
into possession, but only that he did not then have it in possession. 

The evidence of A/len shows, that the sheriff did take actual possession of the 
suit and judgment when it was seized, and kept the possession of it for some 
time, and returned into the clerk’s office at A/len’s request as clerk. 

According to the C. P. 647, the sheriff may seize the “rights and credits,” 
**and allsums which may be due” to the debtor, ‘in whatsoever right.” This 
authorized the seizure of a judgment; and if taking actual possession of a judg- 
ment be necessary to constitute a seizure, it was done in this case ; although, at 
the request of the clerk, the sheriff had returned it to the clerk’s office. Yet 
the sale would have been good if the sheriff had delivered and transferred 
it to the purchaser at the sale ; at all events, if the plaintiff, Hanna, was feartul 
of being injured by the sheriff, not being able to make a good delivery and trans- 
fer of it, he could have obviated that by coming forward and ratifying the sheriff’s 
act. The only objection urged or set up by plaintiff is, that the sheriff was not 
in possession of the judgment. 

Judgments have been seized and sold. 4 R.R. 341. The objection in the 
case before the court was vot raised in that case, but it shows that a judgment 
may be sold under execution. Judgments may be attached. 3d Ann. 55. This 
case intimates the legal requisites to constitute an attachment, and like requisites 
a be required to constitute a valid seizure. 

t is manifest, that the actual possession necessary to constitute a legal seizure 
of a gpte or other evidence of a debt not reduced toa judgment, does not apply 
to the seizure of judgments. But in this case it has been attempted to comply 
strictly with the law. Actual seizure has been made, as well as the most cer- 
tain and effectual notice given to the debtors in the judgment seized, which 
seems to be what would be required to constitute a legal seizure or attachment 
according to the dictum of this court. 3d Ann. 55. The manner in which this 
notice was given to the debtors in the judgment seized, was by citing them as 
garnishees, according to the act of 20th March, 1839, section 13, p. 8, 9. 

Plaintiff sets up various objections to the proceedings in garnishment, but 
concludes by praying that Bry’s executor be held to his proceeding in garnish- 
ment. His objections are therefore waived. The legal effects of this proceed- 
ing is now to be considered. 

his proceeding was intended merely to perfect the seizure. The pro- 
ceedings under the act of March 20, 1839, B. & C. Digest, 458, after a fi. fa. 
has been applied for, are mainly the same with the proceedings against garnishees 
under the aitachment laws. C. P. 262 to 265. From the time the interroga- 
tories are served, according to the act of 1839, the property and money in the 
hands of the garnishee are levied upon. Ifthe garnishee acknowledges he has 
property of defendant in execution in his hands, he is ordered to deliver it to the 
sheriff. If he does so, it is to be sold, and the proceeds applied to the execution. 
If he acknowledges he owes the defendant in execution, he is ordered to pay it 
over to the sheriff. If he does not, judgment is or may be ordered up against 
him ; but whether in favor of the sheriff or plaintiff in the execution, the law 
does not say. : 

In the case before the court, we hold, that plaintiff in the execution enjoined 
had a right to use the act of 1839 to have a debt levied upon; and then, after the 
levy, he could notify the defendant in execution of such levy, and if the debt be 
not paid, he can proceed and sell the claim. But if he prefer it, he can proceed 
and carry out the act of 1839, and obtain judgment against the garnishee and 
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execute it; and whatever amount he may make on it, to have it credited on the 
execution. It was the former of those proceedings that plaintiff in the execu- 
tion enjoined was pursuing when stopped by this injunction. 

This view of the law will harmonize the right to seize a judgment, C. P. 647, 
with the provisions of the garnishment laws and the act of 1839. There are two 
modes of proceeding : one to have the debt owing by the garnishee to the defen- 
dant in execution sold ; and the other, to obtain judgment against the garnishee 
for the benefit of the plaintiff in execution. 


Plaintiff’s injunction ought to be dissolved, with ten per cent interest, and 


twenty per cent general damages on the amount enjoined, and $100 special 
damages for attorney’s fees. 


The judgment of the court was pronounced by 

Siiwex1, J. This is a case of injunction, obtained to restrain the sheriff from 
proceeding to the sale of certain property seized uoder fiert facias, in the 
suit of Bry, Executor, v. Hanna. 

There was judgment in the court below perpetuating the injunction, and the 
defendants have appealed. “ 

I. The first question presented for our consideration is, the legality of the 
seizure of a horse belonging to Hanna. It is proved that Hanna is a physician, 
and that his practice is a country practice, in the exercise of which-a horse is 
indispensable. The horse was the only one he had. Hanna contends that the 
horse is exempt from seizure under the article 644 of the Code of Practice. 

At common law, from which we derived the writ of fieri facias, little mercy 
was extended to the debtor. Even his wearing apparel might be taken, pro- 
vided in doing so the sheriff was not obliged to strip it from the debtor’s back. 
But our law, in a spirit of greater tenderness, has declared that “the sheriff 
cannot seize the linen and clothes belonging to the debtor or his wife, nor his 
bed, nor those of his family, nor his arms and military accoutrements, nor the 
tools and instruments necessary for the exercise of the trade or profession by 
which he gains a living.” In the French text the language is, ‘ ni les outils ou 
instruments indispeusables a l’exercise du metier ou de la profession dont il vit.” 

It is argued, that a doctor’s horse is fairly to be comprehended under the 
denomination of tools and instruments necessary for the exercise of his profes- 
sion. But this seems to us straining the expression beyond its natural and fair 
import. His surgical instruments, those for the preparation of medicines usually 
employed by country practitioners, and possibly under the dictum in Milton's 
case, 2 R. R. 81, his medical library, are protected by the code. But we can- 
not go further, and treat as fools and instruments of his profession all other 
things that contribute to its convenient exercise. For the convenient practice 
of his profession, a physician requires an office where he may be found or con- 
sulted by his patrons, a servant to groom his horse, food to nourish him, and a 
stable to shelter him ; yet, it would be unreasonable on that account to consider 
the office, the slave, the provender, or the stable protected from his creditors. 
The general rule under our system is, that every species of property is liable 
for the payment of debts. C.C.3149. All exceptions to this general rule are 
the creatures of express legislation, and being in derogation of a general principle 
ought not to receive a latitudinarian construction. 

In Wallace v. Collins, 5 Pike, 41, it was held, that a horse used by a tanner 
was not an implementvof his trade exempt from execution. U.S. Dig., Sup., 
Execution, No. 358. We have not been able to examine the report of the case; 
but it was probably shown there, as here, that the horse was employed in the 
debtor’s business, and was necessary for its prosecution. We have met with 
no case in our own reports, or elewhere, were the legislative exemption was 
enlarged by construction to the extent claimed at bar. 
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Il. It is said, that the sheriff made no legal seizure of the judgment obtained 
by Hanna and Norwood v. Bry and Wife, “he not having taken it into actual 
possession, the same being in the possession and custody of the clerk of the 
court.”——We cite the language of the plaintiff's brief. 

We understand the proper mode of seizing a debt existing in the form of a 
judgment is, a notification of seizure by the sheriff to the judgment debtor ; and 
such notification, we think, was effected in the present case by the process of 
garnishment served upon the judgment debtors. The sheriff had no right to 
seize the record of judgment, and disturb the possession of the clerk, its lawful 
custodian. See Daley v. Cunningham, 3rd Ann. 55. The case of a judg- 
ment is improperly assimilated by the plaintiff’s counsel to that of a promissory 
note or a bond, which we have held should be taken into possession by the sheriff 
in order to effect a valid seizure. 

It is therefore decreed, that the judgment of the district court be reversed ; 
that the injunction be dissolved; and that the said H. M. Bry, executor, recover 
from the said William H. Hanna and Shepherd Wood, his security, in solido, 
the sum of forty dollars damages; and that the said Hanna pay costs in both 
courts. 





James H. SrepuHens v. Harvey CHAMBERLIN. 


Where the parties to a sale of land have agreed in writing upon the price and terms of sale 
and the description of the land sold, it will be regarded not as an agreement to sell, but 
as asale, although there may be a stipulation that the vendor is to make a formal title. 
If the vendee desires a formal title he must demand it, and until he does so, cannot object 
to the payment of the price upon the ground that the vendor has not tendered him a for- 
mal title. C. C. 2431, 2437, 


PPEAL from the District Court of Catahoula, Barry, J. McGuire and 
Ray, for plaintiff. Sawyer, for defendant. The judgment of the court 
was pronounced by 
Preston, J. In December, 1848, the parties to this suit entered into the 
following contract: ‘It is understood and agreed between James H. Stephens 
and Harvey Chamberlin, as follows: J. H. Stephens sells to said Chamberlin 
certain lands, (decribing them) containing in all 706 83-100 acres more or less, 
and to make title to him, or in the name of such person as he may designate ; for 
which said Chamberlin is to pay him two thousand seven hundred dollars. Nine 
hundred dollars of which is to be paid by an accepted draft, on or before the 15th 
of February next; nine hundred dollars by note payable the 15th of February, 
1850; and like sum on the 15th February, 1851, with eight per cent interest 
from date until paid. For said notes, the land is to remain mortgaged. In tes- 
timony whereof, we hereunto sign ouf names, this 7th day of December, 1848, 
in duplicate; one to be held by each of us. 
“J. H. Srernens. Harvey CHAMBERLIN.” 
This suit is brought to enforce the payment of the second installment, with 
the privilege of vendor on the land, and the plaintiff asks that the land be sold 
to satisfy this and the last installment of the price. 
The plaintiff alleged that he had offered to make title according to his contract, 
and that the defendant refused to name any person to receive it. 
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The defendant filed an exception that the suit was premature, because the 
plaintiff had never executed the conveyance referred to in his petition, and that 
no contract of sale had been entered into, as there can be no sale without a ven- 
dor and vendee. He further excepted that the plaintiff could not maintain his 
action, because he had never legally put the defendant in default by tendering 
him a title to the property ; for which reasons he asked that the suit should be 
dismissed. 

For the purpose of trying the exception at least, it was admitted that the 
plaintiff had made no tender of the conveyance contemplated in the agreement 
to the defendant. And thereupon the district court rendered judgment, that 
the case be dismissed at the plaintiff’s cost, he having instituted his suit with- 
out putting the defendant in default. 

The contract on which the suit is instituted is in terms a sale, and not an 
agreement to sell ; but if considered, as in the argument, a mere agreement to 
sell, our Civil Code declares that the ‘sale is considered to be perfect between 
the parties, and the property is of right acquired to the purchaser with regard to 
the seller, as soon as there exists an agreement for the object and the price 
thereof.” Art. 2431. And that even ‘“‘a promise to sell amounts to a sale, 
when there exists a reciprocal consent of both parties as to the thing and the price 
thereof.” Art. 2437. In this case, the agreement was clothed with the for- 
mality required by article 2415, for the sale of real property. The Supreme 
Court have often held that such an agreement as was reduced to writing and 
signed in the present case, is a sale, and constitutes a complete title to the 
vendee. Joseph v. Moreno, 2 L. R. 460. Barrett v. His Creditors, 12 R. R. 
478. Crocker v. Neely, 3 N.S. 583. Pignatil v. Drowet, 6 N. S. 432. 

The formal conveyance, which the plaintiff undertook in the agreement to 
make, was not essential, but only incidental to the defendant’s title. The defen- 
dant could demand it at any time, and if not made, could enjoin the payment of 
the price and recover damages. 

The art. 1907 of the code is applicable only to the performance of those things 
which are of the essence of commutative contracts, not to those which are mere 
incidents, as the execution of an authentic title before a notary, which the ven- 
dee must demand if he wants it. Thus, a promise in the sale to survey and 
point out the boundaries of the land is an incident to the sale, the performance 
of which the vendee must demand, and cannot refuse payment of the price 
because the vendor has not tendered to do it. Snow v. Trotter et al. 3d Ann. 
269. ; 

It is therefore ordered, adjudged and decreed, that the judgment of the dis- 
trict court be reversed ; that the exception of the defendant be overruled ; that 
the cause be remanded for further proceedings according to law, and that the 
appellee pay the costs of this appeal. 





Harrison Fristor v. GLENDY BuRKE. 


Under the act of 28th March, 1840, an administratrix may purchase at the sale of the effects 
of the deceased whose estate she represents, when she is the surviving partner in com- 
munity, or an heir, or legatee of the deceased. 
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PPEAL from the District Court of Catahoula. Barry, J. O. Mayo, for 
plaintiff. Morris and Purvis, for defendant. The judgment of the court 
was pronounced by 

Preston, J. This is an hypothecary action, in which the plaintiff seeks to 
enforce a conventional mortgage upon property owned by the defendant. 

Sarah E. Stone, administratrix of the estate of Robert Fristoe, caused the 
mortgage note to be sold at a probate sale of his succession, in order, as 
expressed in her petition, to settle the estate. John W. Stone, her husband by 
a second marriage, became the purchaser, and through him the plaintiffs derive 
title to the note. ’ : 

The counsel of the defendant contends, that the sale by the administratrix to 
her husband was an absolute nullity, of which he may avail himself. The case 
presents precisely the question decided by the late Supreme Court in the case 
of Scott’s Executrixr v. Gorton, favorable to his views. But probably in con- 
sequence of that decision, made in 1839, the Legislature provided, by an act 
passed in 1840, that an administratrix might purchase at the sale of the effects 
of the deceased whose estate she represents, when she is the surviving partner 
in community, or an heir, or legatee of the deceased. We are bound to pre- 
sume, that the administratrix in the case of Fristoe’s Succession possessed one 
or all of these qualities, and, therefore, that she, and, a fortiori, her husband 
might purchase at the sale of the effects of the estate she administered. 

All the other defects alleged against the plaintiff’s title, as the want of 
description, the merely nominal price and frauds suggested, are relative nullities, 
for which the sale might have been attacked by creditors, heirs, or other persons 
interested in the succession, but of which a third person having no interest in 
the estate cannot avail himself. If the note is due and bears a mortgage upon 
the defendant’s property, it is immaterial to him to whom it is paid. And this 
view of the case disposes of several of the bills of exception filed by the defendant. 

A doubt has been suggested, whether the note sued upon is the same sold by 
the administratrix of R. Fristoe’s Succession. In the schedule of notes belong- 
ing to the succession to be sold, and referred to in the petition for the sale, is 
put down, “ W. H. Dosson $3333 333.” Itis not pretended there was any other 
note of the estate sold of this exact amount in principal. It was adjudicated to 
Stone, who certifies that he has no interest in it, having trensferred it to Har- 
rison Fristoe who brought the suit. 

The bill of sale from Robert Fristoeto W. H. Dosson, dated the 29th of De- 
cember, 1836, and the note payable the 1st January 1840, for $2333 33}, given in 
part payment of the price, and secured by specia} mortgage on the property 
sold, compared with the note now sued upon, leaves no doubt they are the same. 
And these views of written evidence renders it unnecessary to express an 
opinion on the bills of exception to parol testimony. 

The note is not prescribed, because the administratrix of Robert Fristoe 
brought suit upon it, and obtained judgment on the 26th of November, 1840, 
recognizing the right of mortgage-and making it executory against the mortgaged 
property. 

John J. Stone bought the claim on the 2d of May, 1846. On the 1st of Octo- 
ber, 1841, a judgment was rendered against him in favor of W. H. Dosson for 
$800, with ten per cent interest from the 4th of February, 1841, and on the 
24th of March, 1841, a judgment was rendered against him and one Phelps in 
solido, in favor of Dosson, for $201 46, with ten per cent interest from the 4th 
of February, 1840. 
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By the mutual indebtedness of Dosson and Stone when the latter purchased Fores 


the note and mortgage, it was extinguished to the amount of these judgments. 
Compensation is plead; they were given in evidence, and there is no proof they 


were satisfied. The note and mortgage on which this action is brought should : 


therefore be credited with $1550 57 on the 2d of May, 1846. 

It is therefore decreed, that the judgment of the district court be reversed ; 
that the note and mortgage on which this action is brought, be credited with 
$1550 57 on the 2d of May, 1846; that the mortgaged property described in 
the petition and act of mortgage be seized and sold according to law, to satisfy 
the balance, and costs in the district court; and that the appellee pay the costs 
of the appeal. 





~~ 


Crain and Jongs v. M. D. C. Kane, Administrator. 


Where no bill of exceptions is taken to the refusal of the court to grant a continuance, the 
question cannot be examined by the Supreme Court. 


PPEAL from the District Court of Bossier. Bullard, J. Crain, for 
plaintiffs. Roysdon and Spoffard, for defendant. The judgment of the 
court was pronounced by 

Rost, J. The plaintiffs, who are attorneys at law, claim compensation for 
professional services rendered to the defendant in the administration of the 
succession of her husband, and also in ten suits in which they acted as counsel 
of her husband or herself. 

The answer is a general denial, and an averment that the plaintiffs agreed 
with the defendant’s husband to make no charge for any of the services alleged 
to have been rendered by them. 

The case was submitted to a jury, who found for the plaintiffs the sum of 
$1500. The application of the defendant for a new trial was overruled; and 
she has appealed from the judgment rendered on the verdict. 

Before the trial of the cause the defendant moved for a continuance, on 
account of the absence of Maldin Johnson, one of her witnesses, and supported 
her application by an affidavit of her agent, in which he disclosed the facts the 
defendant expected to prove by the said witness. The judge refused the appli- 
cation, and ruled the defendant to trial. Her counsel now contends, that the 
continuance should. have been granted, unless the plaintiff had admitted that the 
witness Johnson if present, would swear to the facts disclosed in the affidavit; 
and as no such admission was made, he asks that the case be remanded for a 
new trial. We are unable to grant this application. No bill of exceptions was 
taken to the opinion of the judge refusing the continuance. In consequence of 
this omission. we have no means of ascertaining his reasons for the course he 
pursued, and we are bound to presume that they were sufficient in law, and 
that the party acquiesced. 

The necessity of a bill of exceptions in such a case has been more than once 
recognized by this court. Florance v. York, Hanna, garnishee, 4th Ann. 138. 
On the merits, the case involves mere questions of fact, and we are not prepared 
to say that the finding of the jury is manifestly contrary to evidence, or that the 
sum allowed is exhorbitant and out of proportion with the services rendered. 

We do not therefore feel ourselves called upon to interfere with the judgment. 

The judgment is affirmed, with costs. 
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James Waturne v. Mayor, &c., or SHREVEPORT. 


A corporation is responsible for exercising, through its officers, in an unskillful and improper 
manner, powers vested in it by its charter. 


PPEAL from the District Court of Caddo, Bullard, J. Roysdon and Spof- 
fard, for plaintiff. Crain, for defendant. The judgment of the court was 
pronounced by 

Rost, J. The plaintiff claims from the Mayor and Trustees of the town of 
Shreveport and Joseph Howell in solido, five hundred dollars damages, alleged 
to have been sustained by him in consequence of the cutting down of trees upon 
his land within the limits of the town, and of an attempt, on their part, to lay 
out a road thereon without giving notice or making previous compensation to 
him. He alleges that Howell acted in the premises as the agent and under the 
orders of the corporation, and has enjoined the corporation from proceeding any 
further in the construction of the road. Howell answered, that he acted under 
the authority of the corporation. The mayor and trustees recognized his 
agency, and averred their power to run the road as laid out and in the manner 
pursued by them. They offered to pay the plaintiff such damages as might be 
assessed by the court, and prayed for the dissolution of the injunction. Ina 
supplemental answer they alleged that, as a municipal’ corporation, they could 
not be liable in damages in the manner claimed. 

The jury, before whom the case was tried, found in favor of the plaintiff $25 
damages, and that the injunction be perpetuated until the defendants proceed, 
according to law, in the opening of the road. The defendants have appealed 
from the judgment rendered on this verdict. 

The act of incorporation of the town of Shreveport gives to the mayor and ° 
trustees within the corporate limits, all the powers previously exercised by the 
Police Jury of the parish of Caddo. They have, therefore, the power to lay 
out roads in that portion of the land under their jurisdiction, which is not laid 
out into streets ; but they must, in doing so, pursue the mode prescribed for the 
laying out of roads by police juries, by the act to provide further and more effec- 
tually for the police of public roads in this State, approved March 12, 1818. 

It is not pretended that the formalities required in the laying out of new roads 
have been complied with in this case, or that the indemnity due the plaintiff 
has been paid or even assessed. The case, as the records presents it, is that of 
a corporation exercising, through its officers, in an unskillful and improper manner, 
powers avowedly vested in the said corporation by its charter. It does not differ 
in principle from that of McGarey and Wife v. The City of Lafayette, in which 
the plaintffs recovered large damages from the city of Lafayette, because the 
agents of that corporation had executed, in an improper manner, the corporate 
power delegatedtothem. 4thAnn.440. McLaughlin v. Second Municipality, 
5th Ann. 504. 

We understand the exception pleaded by the defendants to be applicable only 
to cases in which officers or agents of corporations do acts injurious to others, in 
the pursuit or accomplishment of objects not within the scope of the powers of 
the corporation. The distinction appears to us clearly stated in the case of 
Antony v. The Inhabitants of Adams, 1 Metcalf, 286. 
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Upon the defendants’ own averment, that they had power to lay out the road — 
complained of, they do not come within the exception. We are of opinion that Mayor, &c. oF 


there is no error in the judgment. 
It is therefore affirmed, with costs. 





Pouice Jury or Bosster v. CoRPORATION OF SHREVEPORT. 


The act of 20th of March, 1839, incorporating the town of Shreveport and giving the muni- 
cipal authorities exclusive right to establish ferries across Red River, did not create a 
contract or vested rights in that corporation which the Legislature could not constitution- 
ally change or annul. 

The act of 16th of March, 1848, entitling the Police Jury of the parish of Bossier, to a parti- 
cipation in the manggement of the ferry established by the town of Shreveport across 
Red River, and to share in the revenues thereof, is not unconstitutional. 

The prohibitions contained in art. 109 of the Constitution of Louisiana, and in art. 1, sec. 10 
of the Constitution of the United States, apply only to contracts or vested rights of indi- 
viduals or private corporations, and not to municipal corporations established for public 
purposes, which are entirely subject to the Legislative will, except so far as the rights of 
third persons may be affected thereby. 

Where the prayer does not ask for the amount claimed to be due in the petition, the court 
may, under the prayer for general relief, give judgment for the sum really due. 


PPEAL from the District Court of Caddo, Olcott, J. Lawson and Fort, 


for plaintiffs, contended: This was an action brought by the plaintiffs against 
the defendants to compel the defendants, by mandamus, to meet with the plain- 
tiffs to fix the rates of toll to be charged at the ferry across Red River, within 
the limits of the town of Shreveport, and to recover of them the one-half of the 
revenues arising from the lease of said ferry, from the passage of an act of the 
Legislature of the State of Louisiana, approved March 16, 1848, by which one- 
halt of the revenues of said ferry was vested in the parish of Bossier, and the 
right granted to the Police Jury to meet with the Mayor and Trustees of 
Shreveport to fix the rates of ferriage. See acts of 1848, p. 156, secs. 2 to 5. 
There was judgment below in favor of plaintiffs for $1875, and that the manda- 
mus be made peremptory ; from which the defendants have appealed. 

The facts of the case are briefilly these : In 1839, the Legislature passed an 
act creating the corporation called the — and Trustees of the town of 
Shreveport, to extend ovor 640 acres of land lying on the south western bank of 
Red River, in the parish of Caddo, and known asthe ‘“ Larkin Edwards 
Reserve,”’ by which, with other political powers, it granted to the mayor and 
trustees of said corporation the exclusive right to establish ferries across Red 
River, within the limits of said corporation. Acts 1839, p. 200. The revenues 
arising from such ferries were to be applied to the improvement of the town. 
Acts 1839, p. 204. Red River is the boundary between the parishes of Bossier 
and Caddo. Acts 1828, p. 70, and Acts 1838, p.11, The corporation of Shreve- 
port established a ferry across Red River in 1839, and continued to use and lease 
itout. In 1843, the parish of Bossier was created, and the police jury of that 
parish, believing that the Legislature did not intend to divest them of the power 
to establish ferries across Red River, established a ferry across Red River and 
leased it out to John Craig, who commenced running a ferry boat across said 
river, when he was enjoined by James S. Douglass, who had leased the, fe 
from the Shreveport corporation. The case was tried in this court, and decided 
that the exclusive power to establish ferries across Red River, within the limits 
of Shreveport, was vested in the corporation of Shreveport. Douglass v. Craig, 
2d Ann. 919. The Legislature, in 1848, passed an act granting to the parish of 
Bossier the right to have and recover of the corporation of Shreveport, one half 
of the net proceeds of the ferries across Red River, within the limits of the town 
of Shreveport, and the power and right to meet with the Mayor and Trustees 
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ferry. Acts 1848, p. 156, sections 2 to 5. The ferry across the river is 
some two hundred yards above any of the streets of said town that have been 
worked upon or improved. The defendants resist the demand of the plaintiffs, 
upon the ground that the act of 1848, which conferred the power on the Police 
Jury of Bossier to meet with the Mayor and Trustrees of Shreveport, and to fix 
the rates of tolls to be charged at said esy, and the right to receive one-half of the 
revenues arising from the same was unconstitutional and void; because it 
impaired the obligation of a contract, and because it divested rights already vested 
without just compensation first paid. There is no doubt that the act of 1848, 
if it impaired the obligation of any contract within the meaning of the Constitu- 
tion of the United States or of this State, is void; or if it takes away any vested 
right except for public use, a just and adequate compensation having been paid, 
it is also void. 

Then, the first question necessary for us to examine is, what is a contract, 
within the meaning of the Constitution? We have only to refer to the decisions 
of the Supreme Court of the United States upon that subject to determine. 

The court defines a contract, as mentioned in the Constitution, to be a com- 
pact or agreement entered into between two or more persons. Contracts are 
divided into executory and executed contracts; yet in both kinds of contracts it 
requires that there should be an agreement or compact entered into between two 
or more persons. Story’s Com. on Const. vol. 3, p. 241, and cases there cited. 
Now who were the persons with whom any contract was made in passing the act 
creating the corporation of Shreveport ? There are no individuals named in the 
act; there is no one mentioned in said act with whom a contract could be made, 
and from the law itself, it shows that it was an act of ordinary legislation creating 
a political corporation, to aid the State in governing a particular portion or 
section of country. We see, under the act, there is a certain set of officers to 
be elected, their duties and powers defined. There is no individual named to 
whom any grant or power is made in the act; but it is a right or power given 
to the citizens of that portion of country to meet and elect certain officers, and 
their powers and duties defined. We see that the whole power that the Police 
Jury of the parish of Caddo formerly exercised and possessed over that country 
is taken away from them and vested in this corporation. 

The power to establish ferries across Red River within the limits of the cor- 
poration is granted to it, andthe power or right to apply the revenues to the 
improvement of the town. The right to the revenues of the ferries is limited 
by the act, because it directs how they shall be applied. While the right in the 
police juries of the different parishes to the revenues of the ferries is not limited, 
but they have the revenues to appropriate as they may think fit. The power to 
establish a ferry and fix rates of tolls is a political power, and the right to apply 
the revenues arising from such ferries is an incident to that power, and when 
the law directs that the revenues must be applied to the improvement of the 
town, it is appropriating the revenues to a public purpose. It is the duty of that 
department of government having the police of roads or other highways, to keep 
them in good order. It is as much the duty of the mayor and trustees to pass 
proper ordinances to keep the streets and highways in the corporation of Shreve- 
neve in order, as it is the duty of the police jury of the parishes to keep 

e 8 up. 

But suppose, for argument sake, that the grant of the power to the corpora- 
tion of Shreveport carried with it a grant of the revenues of the ferries, and 
that it was a property in each citizen of the corporation of Shreveport, by 
diminishing his taxes, that he would have to pay for keeping the streets and 
highways in good order, and that it could not be taken by an act of the Legis- 
lature, what would be the condition of the defendants’ right to the ferry and the 
revenues? By the general laws, the right to establish ferries and farm or lease 
them out annually, belonged to the different parishes. See Bullard & Curry’s 
Dig... Where a navigable stream divides two parishes, either has a right to 
establish a ferry across it. 

‘Then, this ferry right that the defendants contend for was vested in the parish 
of Natchitoches first; then by the act by which the parish of Claiborne was 
created a joint right with the parish of Natchitoches was given to her to esta- 
blish ferries at the place in controversy ; then by the act creating the parish of 
Caddo, the right which Natchitoches had was transferred to Caddo; and by the 
act creating the parish of Bossier, the right which the parish of Claiborne had 
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was transferred to her; and the law under which the defendants set up title, 
would be. unconstitutional and void. But, then, it might be contended, that if 
these rights were property rights and vested rights, they would have remained 
the property of Natchitoches: but not so. She and the other parishes volun- 
tarily gave them up by consenting to the formation of the new parishes, and con- 
senting them to have such powers and rights granted. 

In all cases of municipal corporations, the Legislature has power to alter, 
change, abolish or modify them at will, and it is only in cases where there is a 
contract with some individual, either executory or executed, the obligation of 
which will be impaired, that the constitutional provisions are intended to apply. 
Dartmouth College v. Woodward, 4 Wheat. 518. Reynolds et al. v. Baldwin, 
Ist Ann. 162. 3d Ann. 294. Charles River Bridge v. Warren Bridge, 11 
Peters. But independant of that, in all cases of doubt as to the constitution- 
ality of a law, the law should be entitled to the benefit of the doubt. Courts should 
never declare laws to be unconstitutional unless they are clearly so. 


Crain, for defendants, contended: By act of 1838, incorporating the town of 
Shreveport, § 6, the Legislature gave to the mayor and trustees, the exclusive 
right to establish such ferries across Red River, within the limits of said town, 
as they might deem expedient, and to apply the revenues arising therefrom to 
the improvement of the same. The mayor and trustees accepted, and con- 
stantly exercised this right, and resisted all and every interference with their 
exclusive right. 2d Ann. 919. 

By act of 1848, § 2, 3, 4, 5, the Legislature gave to the parish of Bossier the 
right to demand and receive one-half of the net proceeds of the revenues arising 
from the ferry. This suit is brought to recover the rents; and the defendants 
resist. on the ground that the act of 1848 is unconstitutional, as violating § 1, { 
10 of the Constitution of the United States, and the 109th art. of the Consti- 
tution of Louisiana. There was judgment for the plaintiffs, and defendants 
appealed. : 

The court below considered this question settled by our code and the decisions 
of the Supreme Court, and cited the cases of Reynolds et al. v. Baldwin, 1st Ann. 
162, and Louisiana State Bank v. Orleans Navigation Company, 3d Ann. 294. 
Neither of these cases apply to the case in point, but present very different 
issues. And there is no case in our reports, nor article in our code, which does 
decide it. The defendants contend: 1. That a ferry is a property which can be 
acquired and held, both by an individual and a municipal corporation. C. C. 
arts. 419, 420, 423, 424, 438. 2d Ann. 919. 2. The grant, in the act of 1839, 
gave the town the exclusive property in the ferry ; which title was perfected by 
use, and by expending the revenues on the streets, and the Legislature lost all 
power over it. 3. The act of 1848, giving to the parish of Bossier one-half of 
the revenues, is unconstitutional: 1st, because it impairs the obligation of con- 
tracts; 2d, because it diverts vested rights without adequate remuneration pre- 
viously made. 

1. What is a franchise, and is a ferry a property? 2 Black.37. Did not the 
act of 1839 empower the town to hold the ferry as a franchise? 3C. R. 295. 
2. (an a municipal corporation acquire this as a piece of property; and does 
their capacity differ from that of individuals? The corporators, it is true, are 
mandatories, and the mandate may be altered, amended, or even annulled at the 
will of the Legislature ; but in so doing, can they take away or impair a right of 
property? Could they give our market-house to the parish of Bossier, because 
they have the right to alter or destroy our charter? Can they take away the 
ferry without previous remuneration assessed and paid? Whois to refund the 
taxes already spent. C.C. 438. Const. § 109. Can they make us the ferry- 
men of Bossier and give the revenues of our ferry-boat to that parish, even if 
they could impair or take away our right of ferry ? 

The grant of the ferry, by the act of 1839, was a contract. Onerous con- 
ditions were annexed to the grant and complied with. Not only the corporation, 
but the tax payers and purchasers of lots have a right to insist upon the obliga- 
tions of this contract. 14L. R. 395. 16 L. R. 585. A grant isa contract, 
and cannot be impaired. 2 Conn. Rep. 457, 308. 4 Conn. Rep. 526. 11 Pet. 
Rep. 420. A bank charter is acontract—4 Pet. Rep. 514. 3 Conn. Rep. 295. 
5 Conn. Rep. 489—and must be protected. In an ordinary contract, new 
conditions pe wy are te aren omma 4L.R.94. 8 Wheat.1. 6 N.S. 
585. An act of the Legislature granting anything, relinquishes the rights of 
the State. 16 Pet. Rep. 21. Se a ee cre eh 
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State cases. 1 United States Dig. 558, § 103,104. 4 Gil. & John.5. 7 
Pickering, 344. United States Dig. 99, § 50. 1 United States Dig. 484, § 49; 
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The Seige of the bie was prubedies’ by 

Preston, J. By the 4th section of the act approved the 20th of March, 
1839, incorporating the town of Shreveport, the General Assembly declared that 
the trustees of the corporation should have the exclusive right to establish such 
ferries across Red River, within the limits of the town, as they may deem expe- 
dient, and to apply the revenue arising therefrom to the improvement of the 
same. 

In 1843, the parish of Bossier, on the opposite side of the river, was created, 
and power was given to the parish to establish ferries across the lakes and rivers 
within the parish. A ferry was established under this authority across Red 
River, immediately opposite Shreveport. A contest arose between the lessee 
of the corporation of Shreveport and the lessee of the parish of Bossier, and it 
was determined by this court in 1847, that the exclusive right of the town of 
Shreveport to establish ferries within the limits of the town was not repealed by 
the authority given tothe parish of Bossier. Thereupon, the Legislature passed 
a law approved the 16th March, 1848, which provided in substance, that the 
Police Jury of the parish of Bossier should be entitled to receive from the 
Mayor and Trustees of the town of Shreveport the one-half of the net pro- 
ceeds of any ferries established by them at Shreveport across Red River, and 
that the Police Jury of the parish of Bossier should have equal and concurrent 
jurisdiction in regulating the rates of ferriage, and, for this purpose, should meet, 
if they thought proper, the mayor and trustees once in each year in the town 
of Shreveport. Under another section of the act, the Police Jury of Bossier 
have brought this present suit to enforce the provisions of this law and to recover. 

The defendants resist this demand substantially, on the grounds that the grant 
to them of the exclusive right to establish ferries within the limits of Shreve- 
port, was not a mere gratuity, but was given under the obligation of-improving 
the streets and landings of the town, to effect which they have expended large 
sums of money, thereby making the grant a contract by onerous conditions per- 
formed, and, by which means they acquired a vested right to the exclusive 
privilege, which is protected by the 109th article of the Constitution of the State, 
and by the 10th section of article 2d of the Constitution of the United States. 

The Legislature, in incorporating the town of Shreveport, gave to the mayor 
and trustees, the usual powers given to all municipal corporations to improve the 
town, but did not bind them to make any particular improvements, or to expend 
any particular amount, leaving the whole to their own judgment, to be governed by 
what the interest and convenience of the inhabitants might require. In the act 
no obligation is expressly imposed upon the town of Shreveport to provide ferry- 
boats or to employ the necessary hands tokeep ferries. No onerous conditions 
are imposed, as not to delay passengers, under penalties. The town is not even 
obliged to cross the passengers at all. No rates of toll are prescribed and greater 
rates prohibited. If the Legislature had made such a grant to an individual, 
and he should have exacted exhorbitant tolls, surely a future Legislature might 
have fixed and reduced them to reasonable rates. The grants of ferries have 


‘always been for limited periods, ordinarily five, ten or fifteen years. The Legis- 


lature have fixed no term at which the exclusive right of the town of Shreve- 
port to the revenue from the ferries should cease. As there is not in the law 
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itself any restraint upon future Legislatures to limit or even repeal the law 
granting the exclusive right, they might undoubtedly do so, unless clearly pro- 
hibited by the constitutional provisions invoked by the defendants. 

The State did grant to the corporation of Shreveport the exclusive right of 
establishing ferries within the limits of the town, and of applying the revenues 
(without any consideration, however, inuring to the State,) in aid of the muni- 
cipal improvements. The sole question which the case presents is, whether the 
State could afterwards grant to the parish of Bossier, having the jurisdiction 
over the opposite side of the river, the right to participate in the regulation of 
the intermediate ferries and to share in the net profits. 

The judge of the district court has placed the caseon the true grounds. The 
questions as to the violation of contracts or vested rights under the Constitution 
of the United States, or of the State, does not arise. Those questions grow 
entirely out of the violation of contracts with, or the vested rights of individuals 
or private corporations established for individual profit. 

The corporation of a town is established for public purposes alone, and to 
administer a part of the sovereign power of the State over a small portion of 
its territory. It is created by the Legislature and is entirely subject to Legis- 
lative will. 

This court held, in the case of the Louisiana State Bank v. The First Muni- 
cipality of New Orleans, that the government of cities and towns, like that of 
the police jury of parishes, formed one of the subdivisions of the internal 
administration of the State, and was absolutely under the control of the Legis- 
lature ; and in the case of Reynolds v. Baldwin, that the laws which establish 
and regulate municipal corporations, are not contracts, but ordinary acts of legis- 
lation, and that the powers they confer are nothing more than mandates of the 
sovereign power, and that those laws may be repealed or altered at the will of 
the Legislature; except so faras the repeal or charge may affect the rights of 
third persons acquired under them. We adhere to these opinions. 

The Legislature, in the exercise of its sovereign power to regulate ferries, 
gave the revenues accruing from the ferry in controversy in aid of the improve- 
ments of the town of Shreveport, but without any consideration inuring to the 
State, or onerous condition imposed upon the town. It could, therefore, take 
those revenues, or a portion of them, from the town and appropriate them to 
other neccessary purposes. It was very equitable to allow the parish on the 
opposite side of the river to participate im the profits of the ferry, after paying 
for the boats and hands as a consideration for keeping up the great highway lead- 
ing to the ferry, and the Legislature have, by the law in controversy, done 
nothing more than make this equitable regulation. 

But the privilege of establishing ferries and deriving revenue therefrom, was 
given by a law which the Legislature, in passing, did not deprive themselves by 
express or implied contract of the power of repealing or altering it at will. If 
they did so by implication, the argument of plaintiff%s counsel would be conclu- 
sive, that the exclusive grant to Shreveport would be unconstitutional ; for the 
original grant of the right to establish ferries at the place in question and derive 
revenues therefrom, belonged to the parish of Natchitoches; then it was given 
jointly to that parish and Claiborne; then to Claiborne and Caddo; then to 
Shreveport exclusively ; which grant is unconstitutional, and all those preceding 
it, except the original grant to Natchitoches, if the law in controversy giving a 
part of the revenues to the parish of Bossier be unconstitutiongl. 
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The prayer for general relief, at the end of the petition, covers the error in 
the prayer for a specific sum less than the amount due, as alleged in the petition 
and allowed by the judgment. Bradford’s Heirs v. Clark, 7 L. R. 152. 
Smith v. Cochran et al. 7 L. R. 51. 

It ig therefore ordered, adjudged and decreed, that the judgment of the dis- 
trict court be affirmed, with costs. 





J. H. Cane et al. v. Lewis J. Pottock. 


Where there was no order in the court of the first instance granting an appeal, the appeal 
will be dismissed. 


PPEAL from the District Court of Caddo. Olcott, J. Crain and Jones, 
for plaintiffs. Gilbert and Landrum, for defendant. The judgment of the 
court was pronounced by 
Surpext, J. There is no order of appeal, and the motion to dismiss must 
prevail. A memorandum was entered upon the minutes under the title of the 
cause in these words: ‘ Plaintiffs gave notice of appeal and written application 
waived by defendant.” There is nothing in this to show that an appeal was 
ordered by the court. We had occasion in the case of Sears v. Wilson et al., 
to notice the extreme looseness of practice in some districts touching appeals. 
If this is not corrected there must frequently be a frustration of justice in this 
court. But however much this is to be regretted, greater evils would probably 
be the result of our countenancing a loose, obscure, and irregular mode of carry- 
ing on judicial proceedings. 
It is ordered, that the appeal be dismissed at the cost of the appellants. 





Aaron Snyper v. W. C. Cores. 


Where the records of a court have been destroyed by fire, a rule against the clerk of the 
court to show cause why the case should not be placed on the docket to be proceeded with, 
is not the proper remedy. The proceedings should be taken contradictorily with the 
opposing party to the suit. 


PPEAL from the District Court of Claiborne. Bullard, J. The judg- 
ment of the court was pronounced by 
Suivent, J. It appears from the plaintiff’s own showing in the petition and a 
bill of exceptions, that he was the defendant in a suit brought against him by one 
Thompson, and that the record of that cause, with the other records of the 
court had been destroyed by fire. The present proceeding was brought in the 
form of a rule upon the clerk of the court to show cause ‘why the suit should 
not be placed upon the docket of said court, in order that proceedings may 
take place in said suit to bring it to a final decision.” _ 


The district judge dismissed the rule, and Snyder has appealed. The clerk 
of the court is the sole appellee. 
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In our opinion, the plaintiff in rule should have taken his proceedings against 
the opposite party in the cause, Thompson; and the court properly refused to 
act in the matter with no one before it but the defendant in that suit and an 
officer of the court. We may also add, that we are at loss to perceive what 
practical result could have been attained by the proposed order, which could 
not have been attained without it. 

Judgment affirmed, with costs. 
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James §. Bowes v. A. F. ALFRED. 


Even where there is a stipulation of no warranty, the vendor is bound to restore the price, 
unless the purchaser was aware at the time of the danger of eviction, and took the property 
at his peril or risk. C.C. 2481. 


PPEAL from the District Court of Caddo. Bullard,J. A. Lawson, for 
appellant. B. L. Hodge, for appellee. The judgment of the court was 
pronounced by 

Rost, J. This is a petitory action to recover a lot in the town of Shreveport. 
The defendant answered, that he was in possession of the lot as lessor of Joshua 
H. Andrews. Andrews appeared and called in warranty his his vendor Feather- 
ston R. Roach, who himself called in warranty Mrs. Lafon, his vendor. This 
party answered, admitting the sale, but averring that under an express stipula- 
tion with Roach, it was without warranty, and that if any warranty was given 
in the act, it was done in error and in fraud of her rights. She called upon 
Roach to state on oath whether it was not agreed between them, that she only 
sold such title as she had, and that she was not to be liable in warranty. Roach 
answered, that she agreed to sell such title as she had, but that there was no 
agreement that she should not warrant it. 

There was judgment in favor of the plaintiff for the lot, and against the 
respective warrantors for the price they had received. Mrs. Lafon alone has 
appealed. 

Her counsel] does not resist the plaintiff’s title, but urges that the judgment 
is erroneous, so far as it is against her in warranty; and with reference to that 
part of the case, he has called our attention to a bill of exceptions, which it is 
necessary to notice. Before the trial in the district court, the appellant caused 
two witnesses to be summoned for the purpose of contradicting the answer of 
Roach to the interrogatory propounded to him. Those witnesses being absent 
when the case was called, she was about to move for an attachment against them, 
when the counsel bn both sides agreed to a statement in writing, showing what 
the witnesses would swear if present. The appellant, in the course of the trial 
offered this statement in evidence, but it was otyonted to by the plaintiff, and the 
exception was sustained by the court. 

The statement of facts drawn up by the counsel is before us. Had it been 
received in evidence it could not have changed the result of the suit. Roach 
has only recovered from the appellant the price she received ; and she was bound 
to refund it, even if there had been a stipulation of no warranty, unless Roach 
was aware of the danger of eviction at the time of the sale, and purchased at his 
peril and risk, which the act of sale shows not to be the case. C.C. 2481. 3d 
Ann. 326. ‘ 

The judgment is affirmed, with costs. 
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Letitia H. Francis v. W. H. Scorr et al. 


To render a certified copy of a deed admissible in evidence under the act of Congress 
of 1804, it is not necessary that the attesting officer should certify that the instrament so 
certified would be admissible in the State in which the certificate is given. 

It is not necessary to make one who has not been cited, and whois a mere nominal party 
to the suit, a party to the appeal. 


PPEAL from the District Court of Morehouse, Copley, J. R. W. Rich- 
ardson, for plaintiff. The judgment of the court was pronounced by 

Surext, J. This controversy grows out of a seizure made upon a fieri 
facias against the plaintiff’s husband, of certain slaves which the plaintiff claims 
as her paraphernal property. She rests her title in part upon a deed of trust 
executed in Georgia; and at the trial of the cause, offered in evidence a copy of 
the deed from the record of conveyances of deeds and mortgages for the county 
of Hancock, in Georgia, certified in conformity to the act of Congress of 1804, 
The defendant objected to the admission of the document in evidence, ‘on the 
ground that the certificate of the judge did not state that the instrument so certi- 
fied would be legal evidence in the State of Georgia, and, consequently, not 
admissible in the courts of Louisiana; which objection was sustained by the 
court, and the exemplification rejected ; whereupon plaintiff excepted, &c.” 

The objection was not sufficient. The statute requires the judge to certify 
that the attestation of the keeper of the records is in due form, and by the 
proper officers, but requires no such certificate as is suggested in the bill of 
tions. 

The argument of counsel has been addressed to many questions of law, which 
we deem premature at the present stage of the proceedings. It is necessary to 
remand the cause, to enable the plaintiff to introduce the evidence of the title on 
which she relies. 

There is a moticn to dismiss this appeal, on the ground that the sheriff is not 
made a party. There was an injunction, a prayer that he be cited, as well as 
Scott, the plaintiff in execution, and for damages against both for the alleged 
wrongful seizure. There is nothing in the record to show a judgment by default 
against the sheriff, or an answer by him, or that he was formally a party to the 
trial. We see no sufficient reason for dismissing the appeal as to Scott. 

It is therefore decreed, that the judgment of the district court be reversed, 
and that this cause be remanded for a new trial, and for further proceedings 
according to law ; the appellee paying the costs of the appeal. 
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A. B. Hueuess v., Winrrey, Sheriff, et al. 


A judgment creditor may disregard a simulated sale, and seize on execution the property 
covered by the simulation. 


PPEAL from the District Court of Morehouse. M. Dubose, for plaintiff. 
Hunter and Matthews, for defendants. The judgment of the court was 
pronounced by Q 
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Rost, J. In April, 1848, A. G. Hall gave to Messrs. Kendall, Carter & 
Co. a mortgage upon a number of slaves, to secure his note due to them 
on the 1st of March, 1849. In December, 1848, and before the note became 
due, Kendall, Carter & Co., fearing Hall might remove the mortgaged 
negroes, attached and sequestered them. Hall bonded them. In April,, 1849, 
the attachment was set aside and the sequestration dissolved, but judgment ren- 
dered in favor of Kendall, Carter §& Co. for their debt, recognizing their 
special mortgage upon the slaves, and decreeing their sale to satisfy the same. 
In the meantime, Hall had, on the 2d February, 1849, sold the slaves to Aaron 
B. Hughes, the plaintiff in this suit. Notwithstanding this sale, the sheriff 
executed the writ of seizure and sale issued upon the judgment, by selling the 
slaves. The purchaser left them temporarily with the sheriff, and this suit is 
brought for their recovery and damages. 

We have no doubt that the sale from Hail te Hughes was simulated. He 
purports to have given for the slaves $7132 in hand paid, while it is proved that 
he had neither means nor credit. He purports to have given that sum for thir- 
teen slaves, some old, some women and children, while a suit was notoriously 
pending to enforce a special mortgage for $1530, against four of them. He 
lived in Alabama, but left the slaves in Louisiana, without making any arrange- 
ment for the special mortgage which was to be immediately enforced. We do 
not believe there was any real sale of the slaves in controversy, but that the 
whole was a mere simulation to cover four from the suit of Kendall, Carter 
§ Co. 

In such a case, it has always been held by this court, that the judgment 
creditor might disregard the simulated sale, and enforce his judgment by seizing 
under his execution the property covered by the simulation. 2d Ann. 912. Ist 
Ann. 132, 262. 2d Ann. 323,451. The case of Maskell v. Merriman, 9 R.R. 
70, so much relied upon by plaintiff’s counsel, so far from impugning, when 
carefully perused, supports the principle. And we have rarely seen a case in 
which its application was more palpably just and equitable than the present. 

The judgment of the district court is affirmed, with costs. 





H. C. Bartiett v. A. D. Peck et al. 


To render a bankrupt who has been discharged liable on a new promise to pay a debt, the 
obligation must clearly result from the words used in making the new promise; and the 
expressions “I expect to pay you as fast as I can in money, not in property,” are not suffi- 
cient to create a new obligation. 


PPEAL from the District Court of Morehouse, Copley, J. W.J. Q. Baker, 
Sharp and McEnery, for plaintiff. McGuire and Ray, for defendants. 
The judgment of the court was pronounced by 

Rost, J. This is a suit against the husband and wife on a promissory note 
payable to bearer, executed in 1839, and due in March, 1840. 

The defendants have filed a general denial, and pleaded the prescriptions of 
five and ten years. The husband further pleaded a discharge in bankruptcy, 
and the wife her inability to bind herself with or for him. ‘There was judgment 
for the defendants, and the plaintiffs appealed. 
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wife, if otherwise valid, is cleafly prescribed, and the plaintiff’s counsel has not 
urged it upon us in argument. The husband has adduced a discharge in bank- 
ruptcy in due form ; but the plaintiff claims from him under a new promise 
alleged to have been made by him since the discharge, and the only question 
before us is, whether such a promise exists. 

The following letter from the defendant Peck to Bartlett, was adduced in 
evidence by the plaintiff: ‘January 5th, 1845. Dear Sir: I never thought of 
selling the boy that is run away ; nor have not proposed to do so to any person ; 
nor would not sell him for any price, even run off. I did propose to swop 
him to Stephens for a/certain boy, if he fell to him, What I owe you, I expect 
to pay you as fast as I can pay you in money, not in property. I will see 
you shortly. (Signed,) A. D. Peck.” 

Plaintiff complains that he was unlawfully deprived of the right of showing 
that this was an answer to a letter written by him to the defendant, the sub- 
stance of which was, that he had heard that one of Peck’s slaves had run away, 
and that he proposed to purchase him, and let the price go in part payment of 
the note sued on. 

Supposing that evidence to be before us, we are of opinion that, taken in con- 
nection with the letter of the defendant, it would not support a new promise. 
The answer of Peck is positive as to one thing only, and that is, that he will not 
sell the runaway slave to the plaintiff. His subsequent statement, that what he 
owes the plaintiff he expects to pay as fast as he can pay it in money, has refe- 
rence to the obligation in foro conscientiea which existed after the discharge, and 
is the expression of a mere hope without any words of promise or manifestation 
of the intent to contract an obligation. The discharge in bankruptcy operates 
the release of the debt, as prescription does ; and a subsequent promise to pay 
is a new obligation of which the preéxisting debt is only the consideration. The 
obligation must, therefore, clearly result from the words used, or it cannot be 
enforced. 

The judgment is affirmed, with costs. 





Aaron Livineston v. Winrrey, Sheriff, et al. 


An execution cannot be enjoined on grounds of which the party was cognizant before judg- 
ment was rendered against him. 


PPEAL from the District Court of Morehouse. Copley, J. Hunter and 
Matthews, for plaintiff. Baker, for defendant. The judgment of the court 
was pronounced by 
Surpexz, J. The plaintiff appeals from a judgment dissolving an injunction 
which he obtained to arrest the sheriff in the execution of a writ of fieri_ facias 
issued upon a judgment rendered against Livingsion in favor of Towles. 
The ground of the injunction was, an alleged agreement for delay upon cer- 
tain conditions, which have been complied with. 
There was no error in the dissolution of the injunction. The agreement was 
made before the rendition of the judgment upon which the execution issued 


- and might have been then pleaded. The party cannot be permitted to open the 
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judgment for the purpose of opposing that agreement now, as an obstacle to — 


the execution. See Minor v. Stone, 1st Ann. 284. 
The judgment of the district court is therefore affirmed, with costs. 





W. J. Gatuaspy v. A. Livineston, Administrator. 


The prescription of one year provided for by ‘art. 3499, C C., applies only to the wages of 
workmen, laborers‘and servants who are employed by the day or by the month, and not 


to claims for the value of the work done by the job, and for materials furnished for the 
work. 


PPEAL from the District Court of Morehouse, Copley, J. D. Newton, for 
plaintiff. Hunter and Matthews, for-defendant. The judgment of the 
court was pronounced by j; 

Rost, J. The plaintiff, who is a blacksmith by trade, claims from the suc- 
cession of A.J. Bell the amount of several accounts for blacksmith work done 
by the piece, and for the materials furnished in doing said work. 

The accounts are admitted to have been proved in the district court; but the 
administrator of the succession pleads the prescription of one year, under article 
3499 of the Civil Code. He has appealed from the judgment rendered against 
him on that plea. 

It has been often and uniformly held in our courts, that the article relied on 
applies only to the wages of workmen, laborers and servants who are employed 
by the day or by the month, and not to claims for the value of work done by the 
job, and of materials furnished for said work on a guantum meruit, as was the 
case in this instance. 

In affirming the judgment, it is only necessary to refer to re previous decisions. 
1L.R. 268. 4L.R.113. 5L.R.12. 6L.R.591. 10 L.R. 231. 19L. 
R. 413. 

The judgment is affirmed, with costs. 





Succession or ALEXANDER McLEan. 


Where an account of a curator has been homologated, and he ordered to proceed with the 


administration, without the heirs having been cited, the judgment is not final between the 
heirs and the curator. 


PPEAL from the District Court of Caddo. Olcott, J. Thos. T. Land, 
for appellant. Crain and B. L. Hodge, for appellee. The judgment of 
the court was pronounced by 
Preston, J. David Butler was appointed curator of the vacant succession 
of Alexander McLean, in September, 1847, and proceeded to administer the 
estate. 
On the 16th of February, 1849, the appellants in this case were duly recog- 
nized as the heirs of the deceased, by a judgment rendered in the succession. 
On the 3d of May, 1849,the curator filed an account of his administration, 
which was published according to law. No oppositions were made, and as late 
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a wed or as the 16th of August, 1850, it was homologated by judgment of court. A 


cash balance of $510 59 was struck in favor of the curator, with interest from 
the filing of his account. He was authorized to pay all the debts of the estate, 
and to deliver to the recognized heirs the balance of the succession. His bond 
was reduced $4706 41; but he was ordered to proceed with the administration. 

From this judgment the heirs have taken this appeal, and have sought its 
reversal on six groutds. Because, lst, the curator had obtained an order for 
the sale of the property of the succession both real and personal. And, 
although his account shows that a sale of a portion of the real estate had been 
made, yet no proces verbal of the sale or sales had been returned into court, 
showing the amount of the proceeds of sale for which he was accountable. 2d. 
Because the account does not show whether the other real estate had been sold, 
although the curator had obtained an order for its sale. 3d. Because the 
account does not show whether the notes and accounts which had been in the 
curator’s possession for near three years, had been collected or not. 4th. 
Because the curator had charged commissions on the sum of $5224 62, which 
exceeds the appraised value of the succession. 5th. Because the judgment 
decrees the curator to be the creditor of the succession to the amount of $510, 
when it was evident he had not accounted for the property sold nor the debts 
collected. 6th. Because the judgment cancelled his bond. 

These grounds were not filed by the heirs as oppositions to the account, and 
the attention of the district court was not specially called to them in homologa- 
ting the account. In the decree of homelogation the curator was not ordered 
to render an account to the heirs, and in rendering it the curator did not cite 
them to take cognizance of the account. And the judge, in homologating it, 
ordered the curator to proceed with the administration. 

The judgment does not appear to be final between the heirs and curator of 
the estate, and we do not see, as at present advised, why they may not present 
and have all the matters of which they now complain investigated on the rendi- 
tion of the final account by the curator, and a petition to be discharged from his 
fanctions. Millaudon v. Cajus, 6 L. R. 225. Moreover, the counsel of the cura- 
tor insists, that there is no evidence that he has been made a party to this appeal. 

The counsel of the creditors of the succession makes the same objection, that 
no citation of appeal has been served upon them. Besides, the homologation of 
the account as to them, is conclusive, because it was properly advertised and 
not opposed. C. C. art. 1172. 

We are of opinion, and decree, that the appeal be dismissed, at the appellant’s 
costs. 





Josuua D. Waterman v. Jonn Greson. 


It is not of the essence of mandate that it be gratuitous. The right of an agent to receive 
compensation may be inferred from the nature of the services, without any proof of an 
express agreement to that effect. 

Where a party is bound to execute titles to land upon the payment of the price, he is 
entiled toa judgment for the price without previously tendering a title. 


PPEAL from the District Court of Jackson, Copley, J. J. C#C. Sharp, for 
plaintiff. McGuire and Ray, for defendant. The judgment of the court 
was pronounced by 
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Surety, J. The motion to dismiss cannot be maintained. This suit was Wareaeae 


brought upon certain notes of defendant given for the price of land bought from 
the plaintiff under an instrument in the form of abond. Waterman binds him- 
self to the defendant in this instrument in the sum of $1000, with a condition in 
these words: ‘The condition of the above bond or obligation is such, that where- 
as the above bound Waterman has this day bargained and sold to the said Gib- 
son,” certain lands which are described, ‘for the price of $860, of which sum 
Gibson has given his notes,” describing them. ‘+ Now, if the said Gibson shall 
pay or cause to be paid the said several sums of money as they may become 
due, then the said Waterman is to make or cause to be made bond fide legal 
warranty titles to said land.” The plaintiff asks judgment for the notes and 
interest with vendor’s privilege. 

The defendant in his answer pleads that the plaintiff was bound to make him 
titles for the land upon the payment of the notes. He also pleaded in compen- 
sation and reconvention, a claim for services rendered to the plaintiff as land agent 
in selling lands for him. He prayed for a judgment of compensation or in 
reconvention, and also that the plaintiff might be decreed to make a perfect and 
legal title before collecting the residue of the price. 

There was a verdict and judgment sustaining the defendant’s plea in compen- 
sation, recognizing the plaintiff’s claim for the residue in the vendor’s privilege, 
and directing that no execution issue until the plaintiff execute in favor of defen- 
dant a deed for the land. From this judgment the plaintiff has appealed. 

There was an objection in the court below to the admission of evidence to 
prove the defendant’s claim for services, on the ground that his plea of compen- 
sation was not made with sufficient certainty and definitiveness. We see no rea- 
sons to disturb the opinion of the district judge on this point. And we may 
remark, that much of the evidence was upon matters of which the plaintiff was, 
before the suit, fully cognizant, and that there is no reason to believe he was taken 
by surprise. 

Objection was made to the reception in evidence of a power of attorney to 
sell Jands, collect rents, &c., executed by plaintiff in favor of defendant, and 


dated in March, 1848, upon the ground of discrepancy with the allegations of 


the plea. In the plea the allegation is, that on or about the 2d day of January, 
1845, at the urgent solicitation of said plaintiff, respondent consented to act as 
agent and attorney in fact of the said plaintiff in the parish of Jackson, and whilst 
acting in said capacity he sold a large amount of lands for plaintiff, specifying the 
names of the vendees and the amounts of the sales; and his commission therefor 
became due on the 28th November, 1848. We think, without some more 
satisfactory reasons than was assigned below, there was no error in letting in a 


power of attorney, executed within the interval of time, during which the defen- - 


dant alleged that he acted as agent. 

The evidence shows that a land agent’s duties are onerous, and that several 
sales were made by the defendant. We are not prepared to say that the allow- 
ance made by the jury is unreasonable under the proofs adduced. 

It is said that a contract of mandate is presumed to be gratuitous, unless there 
have been a contrary agreement. Under our code, which has modified the prin- 
ciples of the Roman law, it is not of the essence of mandate that it be gratuitous. 
And, in our opinion, it is not necessary for an agent to establish an express agree- 
ment that he should have a pecuniary remuneration for his services. Courts 
may infer suth an agreement from the nature of the employment and the rela- 
tions of the parties. It would be unreasonable to look upon the undertaking of 
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Warznwan the defendant as a mere office d'ami. See Duranton, lib. 3, tit. 13, No. 197. 


The nature of such a contract as was made by the parties by the instrument 
referred to in the early part of this opinion has been frequently considered. 
The petition shows that the plaintiff thought the title was fully vested in the 
defendant, and we think that the law would so regard it, especially where the 
obligor sues for the price and claims the vendor’s privilege. 

The judgment is €n ample title to the defendant, and the warranties which 
were contemplated in the bond are created by law. C.C. 2477, ef seq. Atany 
rate, the decree below was wrong under the agreement of the parties, for the 
formal title was not to be executed until the notes were paid. 

It is decreed, that so much only of the judgment of the district court as 
decres that no execution issue until plaintiff shall execute a deed in favor of 
defendant for the land described in the petition, be reversed and set aside, and 
that so corrected, the judgment be affirmed ; the costs of the appeal to be paid 
by the appellee. 





R. Jerks v. Roserr Smits et al. 


Amendments to pleadings should be permitted where they cause no injury to the opposite 
party, and tend to prevent a multiplicity of suits. 

Where a person who is a joint obligor removes from the State, he may be sued with his 
codbligor by the appointment of a curator ad hoc to represent him. 


PPEAL from the District Court of Caddo. Bullard, J. Thos. T. Land 
and A. Lawson, for plaintiff. Crain and Jones, for defendant. The judg- 
ment of the court (Slidell, J. dissenting) was pronounced by 

Rost, J. We are of opinion, that the district judge erred in refusing to 
permit the amended petition to be filed in this case, It has been uniformly held 
in our courts, that amendments should or should not be permitted to be made, 
as it would best tend to the furtherance of justice. The only question then is, 
whether the amendment in this case was in furtherance of justice. We have no 
hesitation in saying that it was. 

The defendants had entered into an agreement with the plaintiff, that an exe- 
cution on a certain judgment rendered against the plaintiff, Arthur Smith and 
John B. Caldwell, in solido, should, in case it could not be made out of the 
property of Caldwell, who was the real debtor, be satisfied as follows: $150 by 
the plaintiff, and the balance of the execution jointly by the two defendants, one 
of whom was not a party to the judgment. The plaintiff instituted this action, 
and asked that they might be compelled to pay their share of the judgment, and 
of the interest due thereon ; and on failure on their part to do so within the time 
to be fixed by the court, that a judgment for the sum due by them under the 
agreement, might be rendered in his favor. 

Robert Smith, one of the defendants, excepted to the plaintiff’s right of action, 
on the ground that he had not alleged that he had paid the judgment, or that the 
debt had been assigned to him by the judgment creditor. 

Arthur Smith resides out of the State. The curator ad hoc appointed to 


represent him, moved, that the action might be dismissed as to him, because he _ 


was not before the court either by personal citation or by his property. 


we 














oF 





MONROE, OCTOBER, 1850. 


Before these exceptions were acted upon, the plaintiff moved the court for 
leave to amend his original petition by alleging, that since the institution of the 
suit he had been compelled to pay the entire amount of the judgment, and by 
praying for an unconditional judgment against the defendants. The amendment 
should have been permitted. It caused no injury to the defendants, and tended 
to prevent a multiplicity of law suits. 

Weare not prepared to say, that the plaintiff could, under no circumstances, 
have maintained his original action against one of the defendants at least; and, 
after paying the judgment the ground of the exception taken by that defendant 
was removed, and the right of the plaintiff to recover from both placed beyond 
all doubt. « 

We do not think the exception filed in behalf of Arthur Smith tenable. The 
obligation which he subscribed being joint between him and Robert Smith, it 
cannot be enforced against either until both are brought into court. He is 
therefore a necessary party to the suit; and, in the furtherance of justice the law 
authorizes a curator ad hoc to be appointed to him. He subjected himself to 
this eventuality by signing the agreement on which this suit is brought. See 
Dupuy, Curator, v. Hunt, 2d Ann. 562. 

We have not noticed the motion to dismiss, because that part of the execution 
which the defendants assumed to pay, was clearly over three hundred dollars. 

It is therefore ordered, that the judgment in this case Le reversed, and the 
case remanded for further proceedings, with directions to the district judge to 
permit the amended petition offered by the plaintiff to be filed. It is further 
ordered, that the costs of this appeal be paid by the defendants and appellees. 





J. Brooxs v. J. W. Harpwick et al. 


Where lands have been sold under the act of 10th March, 1845, to pay taxes, the owner has 
a right to redeem the same upon offering to pay to the purchaser the price, costs, improve- 
ments and interest, and is not compelled to make a tender of the money unless the pur- 
chaser has rendered an account of those items. 

Where an execution has been returned satisfied, another execution cannot be issued for 
costs, without taking some proceeding contradictorily with the debtor; and a sale under an 
execution so issued will be declared null. 


PPEAL from the District Court of Caddo, Olcott, J. Crain, for plaintiff. 
B. J. Sage and John Young, for defendants. The judgment of the court 
was pronounced by 

Surpext, J. The defendants Hardwick, Jones and Hotchkiss, claim as pur- 
chasers of a large tract of land under three sales. The first of which was by the 
collector of parish taxes, on the 6th December, 1846; the second by the collector 
of State taxes, on the 4th January, 1847, and the third under a fieri facias in 
the case of Brooks v. Norris. The defendant, Taylor, is the assignee of Hotch- 
kiss. 

This suit was brought before the expiration of two years from the 6th 
December, 1846. The plaintiff’s allegations and prayer are in substance as fol- 
lows: That the tax sales were illegal; and that the fieri facias was fraudulently 
issued, was illegal for various reasons specified, and insufficient to support a sale. 
That he had diligently endeavored to redeem the lands ; had tendered payment 
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* Broors of the amount bid at the tax sales, and what the defendants may have expended 
Pr for taxes, costs and improvements; but that they had refused to allow him to 


redeem, and to state what was due for costs, charges and improvements, or to 
render him any account thereof. He prays that the sales may be rescinded and 
set aside; that he be declared owner of the land; and that it be adjudged to be 
re-transferred to him on his paying what he is bound to pay, which he is ready 
to do. ° 

There was a verdict and judgment in favor of plaintiff. The defendants 
have appealed. 

Much of the evidence in the court below and of the arguments of counsel 
here have been directed to the inquiry, whether a legal tender, according to the 
forins prescribed in the 407th article of the Code of Practice, has been made 
before the lapse of two years. But in our opinion, the inquiry is not decisive of 
the controversy. This conclusion we derive from a just construction of the act 
of 1845, especially when considered in reference to the circumstances of this 
case. 

The act, after providing for the seizure and sale of property in the case of 
non-payment of the taxes, contains the following saving clause in favor of the 
proprietor: ‘* The sheriif or cullector, as the case may be, shall execute a deed 
to the purchaser, and the owners of the property sold shall have a right to 
redeem the same at any time within two years from the date of the sale, by 
paying the price for which the property sold to the purchaser, with all costs and 
charges, and improvements, and eight per cent per annum interest. And in 
case the purchaser should be absent from the parish, the owner shall have the 
right to deposit the amount with the parish judge or treasurer, and taking a 
receipt for the same; which payment shall operate a re-investment of the title 
in the original owner, which power of redemption shall extend to slaves as well 
as land.” This act is manifestly conceived in a spirit of liberality and mercy to 
the proprietor whose land is sold for taxes. He is to have two years in which 
to come forward and redeem, and this upon the equitable condition of paying the 
purchaser the price, with all costs and charges, improvements, and eight per 
cent interest. The buyer at the tax sale buys subject to this condition; and, as 
must almost invariably happen, at a very low rate. Now what is it which the 
proprietor is to pay? If it were only the price paid by the buyer and interest, 
it would be something specific and certain, and there would be perhaps no reason- 
able excuse for not making a legal tender of it. But there are other charges which 
from their nature are unknown to the proprietor, and lie peculiarly within the 
purchaser's knowledge. Such are the payments and expenditures he has made 
since the purchase for improvements. Now, it would be a hard construction of 
the law to put the creditor’s right to redeem upon the condition precedent of a 
legal tender of a sum of money sufficient to pay charges which he has not the 
means of ascertaining. It seems to us the letter and spirit of the law are satis- 
fied by a declaration of the proprietor that he desires to redeem, an offer to the 
purchaser to pay him the price, costs, charges, improvements and interest upon 
his rendering an account of them, and a suit within two years by the proprietor 
upon the purchaser declining to give him the necessary information. 

Such was substantially the position of the plaintiff in this case. He evidently 
made serious and diligent efforts to ascertain what was fairly due to the pur- 
chaser, and was met on their part by a course of conduct which manifested a 
disposition to frustrate his efforts to redeem. There is no equity in this 
defence, and is not warranted either by the letter or the spirit of the statute. 
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The defendants do not appear to to have placed much reliance upon the sale 
under the fieri facias. Without noticing the other objections raised to its validity, 
it is sufficient to say that the fieri facias issued for costs after a previous writ had 
been returned satified. If by mistake a portion of the costs had been omitted, there 
should have been some proceeding contradictorily with the judgment debtor, or 
at least judicial action to ascertain the costs and order their collection. 

The judgment of the lower court is erroneous in not allowing the defendants 
the amounts proved to have been paid by them, and should in that particular be 
amended. 

It is therefore decreed, that the judgment of the lower court be amended, so 
that defendants recover of plaintiff the sum of four hundred and forty-nine dol- 
lars and twenty-five cents, and otherwise affirmed; the appellee to pay the costs 
of this appeal. 





Samvet Cotton v. Jacosp STACKER. 


Where both parties claim title to land from a common author, the only question which can 
be inquired into is, in which of the parties is the title of their author vested. 

A claim to land founded upon a judicial sale duly recorded, will defeat a claim founded upon 
a prior judicial sale which was not recorded. 


PPEAL from the District Court of Caddo, Olcott, J. Thomas T. Land, 
for plaintiff. B. L. Hodge, for defendant. The judgment of the court 
was pronounced by 

Rost, J. The plaintiff claims a town lot in the possession of the defendant. 
He also claims rent from the date of his purchase of said lot. The defendant 
alleged a title acquired by him from Bushrod Jenkins, deceased, and called the 
administrator of Jenkins in warranty. The administrator appeared and denied 
the allegations of both plaintiff and defendant. On these issues there was 
judgment against the plaintiff, and he has appealed. 

The plaintiff introduced evidence showing that both titles were derived from 
acommon author. Under the settled jurisprudence of this court, therefore, the 
defendant cannot contest the plaintiff’s title, and the only question for us is, 
which of the parties to the suit is vested with the rights of their common author. 
See the case of Bedford v. Urquhart, 8 L. R. 269. 

The defendant acquired the lot from Jenkins by an authentic act, duly 
recorded, bearing date the 22d of October, 1844. Jenkins had acquired it under 
& judicial sale in the suit of Jenkins v. Nichols. That judicial sale bears date 
on the 8th day of May, 1843, and is not shown to have been recorded. 

The plaintiff claims under a subsequent judicial sale in the suit of himself 
against Nichols, which was duly recorded. 

Possession passed to the defendant by the authentic act from Jenkins to him, 
and the plaintiff alleges his (the defendant’s) actual possession from the date of 
his own purchase, and claims rent on that ground. The defendant being in pos- 
session under a recorded title, this case cannot be distinguished from that of 
Stockton v. Briscoe, 1st Ann. 249. I» that case we held, that the object of the 
registry laws is to make apparent the ownership of property, and that whenever 
the ownership appears on the public records by proper titles, the object is 
attained. We adhere to this opinion. We do not believe it is the intent, and 
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we are sure it is not the policy of the registry laws to defeat the title of pur- 
chasers in good faith under recorded deeds, on the ground that an anterior con- 
veyance, however remote, of the same property may not have been recorded. 
Such an interpretation would, in our opinion, effectually destroy the security of 
property for which registry laws are established. 

The judgment is therefore affirmed, with costs. 

Suivpewx, J. dissenting—referred to the views upon the subject of registry 
laws expressed by him in Stockton v. Briscoe, and also to the act of 1813, and 
particularly the concluding clause of the first section, viz: ‘and all sureties, 
sales, contracts, judgments, sentences, or decrees aforesaid, and all liens of any 
nature whatever, having the effect of a legal mortgage, which shajl not be 
recorded agreeably to the provisions of this act, shal) be utterly null and void to 
all intents and purposes, except between the parties thereto.” Bullard & 
Curry’s Digest, 596. 





J. J. Cuewnine v. B. M. Jounson. 


An assignment made in good faith according to the laws of another State, in favor of 
creditors domiciliated in that State, by a party also domiciliated there, will be enforced on 
the property of the debtor in Louisiana which has been actually transferred to the 
assignee ; provided no injury arises therefrom to ourowncitizens, and not otherwise 

A defendant in possession, under a just title for a valuable consideration, may avail himself 
of any radical defect in the title of his adversary. 


PPEAL from the District Court of Caddo, Olcott, J. Thomas T. Land, 
Martin Y. Young and John Young, for plaintiff. Crain, for defendant. 
The judgment of the court was pronounced by 

Rost, J. This is a petitory action in which both parties claim title under one 
Angus McNeil. 

The defendant is in possession under a recorded title, derived by a regular 
chain of conveyances from a judicial sale made at the suit of W. W. George, 
curator of the succession of Stuys Sprague after he superseded McNeil in 
that capacity, to enforce or the property of the said McNeil, in the hands of 
third persons, a mortgage given by him to that succession on the 9th day of 
January, 1839, to secure his faithful administration. 

The plaintiff claims under an assignment executed to him by McNeil and his 
wife, on the 14th day of April 1840, in Warren county in the State of Missis- 
sippi, in trust for the payment of the debts therein specified and recorded in the 
parish of Caddo,-where the property in controversy is situated, on the 20th of 
the same month. He sets up title to the property as owner, on the ground that 
at the date of the assignment the property, which it purported to convey, was 
held by McNeil in common with several other persons, among whom were the 
legal representatives of Sprague; that subsequently a judicial partition in kind 
took place, in which he was recognized. by them as owner of McNeil’s share ; 
that by the act of partition, they bound themselves to warrant his title, and that 
they are estopped from now contesting it 

A petition of intervention found in thé record shows, that he has been liberal 
in his good fortune and has transferred to a lady who bears his name, one half of 
this facile acquisition. He does not deny the reality or binding force of the 
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* 
mortgage under which the property was sold; but he avers that the judgment Cneaa 


liquidating the debt, for the payment of which the right of mortgage was exer- 
cised, is an absolute nullity, for want of jurisdiction in the court who rendered 
it. That there is nothing due by McNeil to the succession of Sprague ; or if 
there is, that the claim is still unliquidated. He further contends, that if there 
had been a judgment, all the proceedings under it, to the final alienation of the 
property, were illegal and void. The case is before us on the appeal of the 
plaintiff, from the judgment rendered against him in the first instance. 

Many decisions have taken place in our courts on the subject of assignments 
made in other States, by insolvent debtors regulating the order of payment of 
their creditors. It is necessary, before going into the investigation of this case, 
to revert to some of them. 

In the case of Richardson v. Leavitt et al., 1st Ann. 430, the assignment was 
made in New York, where all the parties resided. The debt on which the 
attachment had issued was contracted and payable in New York, and the pro- 
perty attached had been actually delivered to the assignees before the attach- 
ment. The court sustained the assignment, but in doing so, took great pains to 
limit the decision to the case presented by the records. 

In the subsequent case of the Merchants’ Bank v. The Bank of the United 
States, 2d Ann. 660, the rule in Richardson’s case was applied ; but at the same 
time the decision of the former court in the case of Townsend v. The Louisiana 
State Insurance Company, 13 L. R. 554, was recognized as correct. “In this 
case,” said the court, ‘the assignment was by an insolvent debtor residing in 
Louisiana, to the detriment of his creditors, of property which was their common 
pledge, in which an undue preference was sought to be given in palpable viola- 
tion of his obligations and of the penal as well as civil laws of the State.” The 
assignment was void on its face. 

In the case of Beirne §& Burnside v. Patton et al. 17 L. R. 590, it was held, that 
an assignment made by a party residing in Tennessee could not affect the rights 
of his Louisiana creditors upon movable property belonging to him within the 
limits of the State, and that as to them, even that property had a situs. 

The rule to be deduced from these and other decisions is, that an assignment 
made in good faith according to the laws of another State, in favor of creditors 
domiciliated in that State, by a party also domiciliated there, will be enforced on 
the property of the debtor in Louisiana, which has been actually transferred to 
the assignee ; provided no injury arises therefrom to our own citizens, and not 
otherwise. Does the present case come within the operation of that rule ? 

It is in proof, that as far back as 1837, Angus McNeil was a citizen of this 
State, and resided in the parish of Caddo. In the curator’s bond, and in the 
mortgage given by him in 1839 to the succession of Sprague, he states that he 
is a resident of that parish; and in the assignment itself, he and his wife both 
represented themselves as being domiciliated there. Upon his ownm showing, 
therefore, he was not ina situation to make in the State of Mississippi an assign- 
ment which could have any validity in Louisiana, under the laws of that State. 
It is urged, in behalf of the plaintiff, that the defendant has not shown the right 
to contest its validity, because it is not-proved that the succession of Sprague 
was a creditor of McNeil. * 

McNeil was prima facie the debtor of the succession of Sprague for the crops 
and movables received by him and not accounted for; and as we do not think the 
account given of them by the defendant satisfactory, we would probably consider 
that evidence of indebtedness sufficient for the purposes of this suit, even if, as 
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" allleged, the judgment liquidating the claims of the succession against McNeill 


was & nullity; but it is not necessary to go into those inquiries. The defendant 
is in possession under a just title, and for a valuable consideration paid by 
him. He may avail himself of any radical defect in the title of his adversary ; 
and to ascertain whether any radical defects exist in it, it is necessary to enquire 
ito its nature. 

Previous to 1837, McNeil and the plaintiff had been members of a commer- 
cial partnership trading in the State of Mississippi, and, as it would seem from 
the deed of trust, largely indebted to creditors residing there. McNeil, shortly 
after his appointment as curator of Sprague’s succession, went to the State of 
Mississippi with his wife, and executed in favor of the plaintiff an act of trans- 
fer of his undivided interest of one-seventh in the land on which the town of 
Shreveport has been established, and of other property in Louisiana, in trust 
and for the purpose of discharging all the liabilities of the partnership of Chew- 
ning, McNeil & Co., alias Wilkinson, McNeil §& Co., alias McNeil, Wilkinson 
& Co., and also for discharging any debt which, after the payment of the debts 
and liabilities of the partnership, might be due and owing from McNeil to the 
plaintiff, and with a condition, that if after payment of the liabilities described 
in the assignment, and if property remained unsold, or any portion of the pro- 
ceeds of the property sold remained in the hands of the trustee, the property 
unsold should revert to McNeil, and the trustee should account to him for the 
funds in his hands. It has been urged, in argument, that possession followed 
the execution of this deed, and an attempt has been made to show that the trus- 
tee had held possession through an agent. The assignment, not being an authen- 
tic act, did not transfer the possession without an actual delivery, and the fact 
that after its date the property was sold by another agent of McNeil to the 
defendant and others, who went into possession of it and have held that pos- 
session ever since, negatives the delivery to and possession by the plaintiff. The 
record contains no evidence going to show that an assignment like this, not fol- 
lowed by actual delivery, would be valid according to the laws of Mississippi; but 
the view we have taken renders the evidence of that fact unnecessary. 

The assignment, as soon as made, was brought over to the parish of Caddo, 
and recorded in the proper office ; there alone it was to receive its execution ; 
and the object of McNeil in passing it in Mississippi was to give it, under the 
legislation of that State, an effect and binding force which it could not have under 
ours. It is clear that McNeil cannot be permitted to do indirectly what the 
laws of his domicile did not authorize him to do directly, and that his attempt to 
commit a fraud upon those laws cannot avail him. The act which he executed 
in the State of Mississippi, if executed in the parish of Caddo, would have 
been a power of attorney to sell the property mentioned in it; apply the pro- 
ceeds to the payment of certain debts; and when this was done, to account to 
the principal for any funds which might remain in the hands of the agent. The 
place where the act was executed cannot, under the facts of the case, change 
its legal import. It vested in the plaintiff the power to sell property and to pay 
debts, but it divested McNeil neither of his title, nor of his possession. 

It might be said, that as the property was in part conveyed to pay the plaintiff 
whatever McNeil might owe him, the latter had the right to retain it until he 
was paid. Without expressing any opinion on this question, it is sufficient to 
say that the plaintiff has not alleged or proved any indebtedness from Mc Neil to 
him, but has simply claimed the property in his own right. We may state here 
that he has also failed to show the reality of the debts for which the assignment 
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was given, or that it had ever been assented to by the creditors in whose favor it Cuewaind, 


purports to be made. Under that state of facts, and after a delay sufficient to 
bar all the claims provided for under the statute of limitation of the State of Mis- 
sissippi, without any attempt to execute the trust, we apprehend that the 
assignment, even if made by a resident of Mississippi, would not be sustained 
by the courts of that State. But independently of these considerations, we are 
of opinion that the act relied on in this case, was nothing more than a power of 
attorney, which Mc Neil had a perfect right to revoke, and which did not prevent 
him from disposing of the property assigned by it. It is in evidence that he sold 
it, through another agent, on the 23d of January, 1841, for $10,000, payable in 
five equal annual installments, to Jonas Robeson, in whose possession it was when 
it was seized and sold under the action of mortgage. It is urged, that the power 
of attorney under which it was sold, was anterior in date to the act under which 
the plaintiff claims. If McNeil has received the proceeds of the sale, and the 
presumption is that he has, he has thereby ratified the agency; if he has not, 
until he himself complains the sale is valid and the plaintiff cannot gainsay it. 
In either alternative the power of attorney given to the plaintiff is not a title 
upon which he can maintain a petitory action. 

The argument was pressed upon us at bar, that in the suit for the partition of 
the property, the legal representatives of Sprague recognized him as owner ; 
that in the act of partition they bound themselves to warrant his title; and that 
they are estopped from now contesting it. It is first to be observed that these 
parties were minors, and that they do not come under the operation of the rule 
invoked. In that action, the other joint owners instituted proceedings against 
McNeil and the legal representatives of Sprague, who were all absent from the 
State ; curators ad hoc were appointed to represent them, and appeared in their 
behalf. Subsequently, the plaintiffs, on suggesting to the court that McNeil had 
conveyed the property in trust to J. J. Chewning, a resident of the State of Mis- 
sissippi, they amended, their petition, praying forthe appointment of a curator ad 
hoc to represent him, and the prayer was granted. The court ordered a parti- 
tion in kind, and the share of McNeil was allotted to Chewning, in the capacity 
in which he appeared in the suit. We are ata lossto understand how those 
proceedings could give him a title distinct from that which he derived from 
McNeil. He was cited and appeared in the suit in the capacity of trustee. 
The representatives of Sprague litigated and contracted with him in that capa- 
city, and he has no color of title beyond the deed which is alleged to have created 
the trust. The property was MclNeil’s, and the last act of the court in the 
partion, was to order the fees of the counsel appointed to represent him to be 
paid out of it. 

The plaintiff has no title upon which he could maintain a petitory action in 
his own name, even against a naked possessor. 

The judgment is therefore affirmed, with costs. 

Surpext, J. I incline to the opinion, that as against creditors of McNeil, 
and those holding under them, the conveyance should be considered as in the 
nature of a contract of mortgage. But viewed in that light, it does not autho- 
rize the plaintiff to sustain a petitory action. I, therefore, concur in the affirm- 
ance of the decree. I may add, that if the plaintiff were now prosecuting an 
hypothecary action, it probably could not be sustained on the evidence before us. 
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Succession or BusHrop JENKINS. 


Usury is a violation of law and is not tobe presumed. Where an agreement to pay interest 
is subject to two constructions, one of which would make it usurious and the other not, the 
court will adopt the. latter. 


PPEAL from the District Court of Caddo. 

This case arose from an opposition filed by the tutrix of the minor children 
to a tableau filed by the administrator allowing a claim in favor of: Kohn, Daron 
& Co. ~ 

Thomas S. Land, for tutrix. Crain and Jones, for Kohn, Daron & Co. 

The judgment of the court was pronounced by 

Suwett, J. Kohn, Daron § Co. being holders of a judgment against Mar- 
tineau Cruger & Co., garnisheed Jenkins. a debtor of Martineau, Cruger & Co. ; 
and on the 30th November, 1840, obtained a judgment against the garnishee for 
$4971 99, with costs The judgment is silent as to interest. 

In 1842, an account was rendered to Jenkins by Kohn, Daron & Co., in 
which the balance due upon the judgment is stated at $4570 19. Jenkins is 
charged in this account with interest ‘‘as per agreement” up to 15th January, 
1842. This interest is charged from 1837 to 1839, at six per cent, and from 
1839 to 15th January, 1842, at ten per cent. There is a credit on 15th Janu- 
ary, 1841, of $2284 99, received in two acceptances of 7. B. Lee, due 15th 
and 18th January, 1842. After the rendition of this account on the 17th 
January, 1842, Jenkins addressed a letter to Kohn, Daron & Co., in which the 
correctness of the account is acknowledged ; and he proposes, if they will give 
him indulgence for another year, to send them his next crop towards paying the 
balance of $4570 19, and also interest on that balance from 15th January, 1842, 
at ten per cent, ‘‘as originally agreed upon.” 

It will be observed, that both the account rendered and the letter of Jenkins 
point to a preéxisting agreement for the payment of interest. Under that pre- 
existing agreement, the interest in the account rendered purports to have been 
charged. That agreement is not before us. We are ignorant of the circum- 
stances under which it was made, and are consequently unable to declare that 
it was usurious. Usury is a violation of law, and a violatign of law is not to be 
presumed. It is true that the judgment against the garnishee does not in itself 
bear interest. But it must be remembered that the judgment was based upon 
an existing indebtedness of the garnishee to Murtineau, Cruger § Co. That 
debt may have borne interest ; and if the garnishee chose to enter into an agree- 
ment with Kohn, Daron & Co., to pay them the interest accrued or that might 
accrue upon the debt which was garnisheed, even although the judgment had 
omitted interest, he certainly in doing so fulfilled at least a natural obligation, 
which was a sufficient consideration for the agreement. We suggest this as 
showing that the first agreement for interest made between Jenkins and Kohn, 
Daron & Co. may have had a lawful consideration, and been untainted with 
usury. Even where an agreement for interest is before a court and is suscep- 
tible of two constructions, one of which would bring it within the statutes against 
usury, and the other would not, a court would adopt the latter. Archibald v. 
Thomas, 3 Cowan, 284. Bank of Louisiana v. Briscoe, 3d Ann.161. A for- 
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tiori, a court will not undertake to declare a contract, under which interest has Succession oF 
’ been paid, usurious, when that contract and its attendant circumstances are not —s 
in evidence. 
From what we have stated it is obvious that there is no ground for treating 
the letter of 17th January, 1842, as an agreement, in consideration of indul- 
gence, to pay not only future interest at ten per cent, but also back interest not 
due. 
From the evidence in the cause, it appears that the parties themselves agreed 
that the payments should be appropriated first to the interest. See the case of 
Bludworth v. Jacobs. 2d Ann. 25. The judgment of the district court is erro- 
neous as to the amount and date from which interest is to run, and will be cor- 
rected accordimgly. As no change has been asked by the appellee in the decree 
to the judicial mortgage, it is unnecessary to inquire whether it should not have 
been allowed for a larger amount. 
It is therefore decreed, that the judgment of the court be so omnated as that 
the judgment in favor of Kohn, Daron & Co. be allowed as an ordinary debt for 
the sum of $4651 56 with interest at ten per cent per annum from the 30th 
May, 1844, until paid, and $113 costs; and that in other respects said judgment 
be affirmed ; the costs of the appeal to be paid by the appellees. 





Ametia M. Sewatt »v. F. R. Roaca. 


Parol evidence is inadmissible to explain the intention of a written instrument, where the 
language of the instrument is intelligible. 

Even where there is an exclusion of warranty in a deed of sale of land, the seller is 
responsible in case of the eviction of the purchaser, unless he was aware at the time of 
the purchase of the danger of eviction, and took the property at his risk and peril. C.C. 
2481, 

Where a suit for eviction is still pending against the purchaser in possession of land, the 
seller may recover the price upon giving security to indemnify the purchaser. 

PPEAL from the District Court of Caddo. Olcott, J. Crain, for plaintiff. 
Hodge, for defendant. The judgment of the court was pronounced by 

Suet, J. The plaintiff sold the defendant a lot of ground. The deed 
states, that for the price of $800 the vendor * does by these presents grant, bar- 
gain, sell and convey, with such title as she may possess,” the lot of ground, 
&c.; describing it. For the price two notes were given, one of which the 
defendant has paid; upon the other this suit is brought. The answer alleges, 
that the note was given for the purchase of the lot; that the defendant subse- 
quently sold it at the same price to James Andrews; that one Bowles has 
brought suit for the lot, and the defendant fears his vendee will be evicted. 
Wherefore he prayed that the plaintiff’s demand be rejected, and that he 
recover from the plaintiff the money already paid. 

At the trial of the cause it appeared from the evidence, that the plaintiff had 
bought the lot at a sheriff’s sale upon fieri facias against C. A. Sewall, and that 
a petitory action for the lot had been brought against Andrews, Roach’s vendee, 
in which Andrews and Amelia M. Sewall were respectively called in warranty, 
which suit is still pending. It is not disputed, however, that Andrews is still in 
possession. 
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There was, judgment against the plaintiff upon his claim, and in favor of 
the defendant for the amount of the price already paid. The plaintiff has 
appealed. 

At the trial, the ‘plaintiff offered the testimony of the notary, before whom the 
deed, of sale by the plaintiff to the defendant was executed, for the purpose of ex- 
plaining the meaning intended to be conveyed by the parties by the expressions 
used in the deed, which we have already stated; and of showing, that the parties 
understood themselves, by those words, as excluding the obligation of warranty. 
Weconcur with the district judge in the opinion, that this evidence was inadmissi- 
ble. The written language of the parties spoke for itself. We may add, that if the 
deed had contained words of exclusion of warranty, the seller would still have 
been liable in case of eviction for a restitution of price, unless he was aware at 
the time of the sale of the danger of the eviction, and purchased at his peril and 
risk. C. C. 2481. 

As the plaintiff had a title translative of property as her vendee, and the pur- 
chaser holding under him received and still holds possession of the property, and 
as the suit for eviction is still undetermined, we are of opinion that the court 
below erred in giving judgment for the defendant. 

The court shouldthave permitted the plaintiff to give security as he offered to 
do; and, upon such security being furnished, should have given judgment for 
the amount claimed by the plaintiff. See C. C. 2535. 

It is therefore decreed, that the judgment of the district court be reversed, and 
that this cause be remanded for further proceedings according to law; the costs 
of this appeal to be paid by the defendant. 





Joun Cuarret et al. v. Jonn Cupp. 


Where a note is signed by the mark of the drawer, he not being able to write, proof of the 
handwriting of the subscribing witness, and that he is dead, is sufficient evidence upon 
which to confirm a judgment by default. 


PPEAL from the District Court of Claiborne, Bullard, J. Roysdon and 
Spoffard, for plaintiff. 7’. Vaughan, for defendant. The judgment of the 
court was pronounced by 

Preston, J. The defendant was sued upon five promissory notes, to which 
it was alleged that he had made his mark. He suffered judgment by default to 
be rendered against him and confirmed, on proof that he had acknowledged his 
mark to four of the notes. The signature of the witness to the other was proved 
to be genuine, and that he was dead. He has appealed, on the ground that 
this was not sufficient proof of his mark to this note. 

In the case of Desmukes et al. v. Musgrove, 7 N.S. 26, relied 
upon by his counsel, the handwriting of the witness to the writing offered in 
evidence was proved, and that he was dead. The court held that the evidence 
was not the best of which the case was susceptible, because ‘the instrument 
was signed by the obligor,” and his signature should have been proved, for 
which purpose the case was remanded. Here the signature of the obligor could 
not be proved, because it was a mark. 

In the case of Harris v. Patten and Wife, it is true that the obligor made his 
mark, but the witnesses were living, and the court gave as the leading reason for 
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rejecting the document, although the signatures of witnesses to it were proved, 
‘that it was easy for the plaintiff, under our rules of practice, to annex the docu- 
ment he wished to prove toa commission, and to procure their evidence of its 
execution.” 2d Ann. 217. 

lt is to be observed, that the weight of authority in England and in ourgister 
States is in favor of the principle that it is not necessary to prove the signature 
of the obligor to an instrument, after proving the signature of the subscribing 
witness, and that he is dead. Starkie on Evidence, part 2, p. 344. 1 John, 
cases, 230. 4 John, 461. 3 Burr, 192. 6 Burr, 45. 1 Harris & John, 337. 
1 Haywood, 238. 2 Haywood, 27, 404. On questions of evidence it is desir- 
able that uniformity of decision should exist in the different States ; and although 
we will adhere to the decisions of our own courts in opposition to those of our 
sister States, we are not disposed to extend them to cases to which they do not 
apply. 

The counsel next contends, on the authority of the case of Tagiasio et al. v. 
Molenari’s Heirs, 9 L. R. 521, that the plaintiff should have proved that the 
deceased witness was a man of honesty and general uprightness of conduct. 
We think, with the plaintiff’s counsel, that is to be presumed, until the contrary 
is at least suggested. ° 

In all these cases it is moreover to be observed, that answers were filed, that the 
parties against whom the evidence was offered, objected to and strenuously 
opposed its introduction. 

In this case the defendant sued upon a note which was genuine or forged, 
suffered a judgment by default to be given against him, and the evidence to be 
received without opposition. The evidence being before him, under these cir- 
cumstances and probably knowing the parties, the district judge considered it 
conclusive that the amount of the note was due, as in T'agiasio's case, the docu- 
ment being admitted was decisive of the cause. 

If the judgment of the district court had been otherwise, we would not have 
disturbed it, believing it a case peculiarly subject to his decision. We cannot 
say he erred, but, on the contrary, believed the note being in evidence without 
objection proved the debt; and if there was any pretext for the suggestion that 
it might not be genuine, more difficulty would have been made as to its intro- 
duction in evidence. , 

The judgment of the district court is affirmed, with costs. 

Supe, J., dissenting, In respect to this. peculiar class of instruments, it 
seems to me courts, in admitting secondary evidence, should be careful to require 
as great an extent of testimony as can with reasonable diligence be obtained, the 
danger of forgery being so much greater in such cases, and I may add, of error 
or mistake, in consequence of the illiterateness of the persen purporting to be 
bound. It must be conceded, that the proof that the subscribing witness was a 
man of good reputation would greatly aid in satisfying the mind. I think the 
tenor of our decisions and practice goes to require that extent of evidence, and 
I believe it would be a safe rule to do so. 

My opinion therefore is, that the judgment as to one of the notes should be 
reversed. 
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, JosEPH Price v. JaMES CuRRAN. 


Where the consideration of a promissory note was the sale of improvements upon the pub- 
lic lands, it will be presumed, unless the contrary be shown, that the vendor was a settler 
to acquire a preémption, and not a trespasser upon the public lands, and the consideration 
is good. 


PPEAL from the District Court of Claiborne, Bullard, J. T. Vaughan, 
for plaintiff. Andrew Lawson, for defendant. The judgment of the court 
Was pronounced by 

Preston, J. The plaintiff sues on promissory notes. They were given to 
one Gammon for improvements on public land, and by him transferred to the 
plaintiff, who was aware of the consideration. 

The defendant is in possession of the improvements, but pleads that the sale 
of them to him, was an unlawful consideration for the notes, as his vendor was 
a violator of the laws of the United States against trespasses upon the public 
land. There is nothing to show that Gammon was not in a situation to acquire 
the land by preémption, nor that the land was not liable to be acquired by pre- 
emption by an actual settler; and we will presume that he settled upon and 
improved it for that laudable purpose rather than as a trespasser, because there 
is no proof to the contrary. We will presume too, that Curran purchased the 
improvement and settled upon it to acquire the Jand by preémption, and was in 
the situation which entitled him to acquire the land from the government. 

The case is, therefore, unlike that of Jenkins v. Gibson, where the purchaser 
of the improvements residing in another State, and being a large landholder in 
Louisiana was not in a situation to avail himself of the preémption laws passed 
by Congress in favor of actual settlers, and the previous possessors were mere 
trespassers on the public land. 

The legislation of Congress has for vears encouraged settlements upon and 
improvements of the public land, with a view to its acquisition by actual settlers 
by preémption. The act of 1841 was intended to further this great object, not 
to restrict it; and the tenth section of the act, as well as the fifth section of the 
act approved the third of March, 1843, should be liberally construed to promote 
the wise policy of the government in appropriating the public land as fast as pos- 
sible to the object to which it was destined by nature, improvement and cultiva- 
tion by the actual settler. ' 

The judgment of the district court is affirmed, with costs. 





W. J. Wurrine and Wife v. J. Hacerry et al. 


Where the sheriff’s return does not mention that service of citation was made in the parish 
of which he is sheriff, it will be presumed that the service was made in that parish, unless 
the contrary be proved. It will also be presumed that he knew the person on whom he 
returns that he made service. 

Sureties are not entitled to the benefit of the discussion of the principal’s property, unless 
they have furnished a sufficient sum to carry the discussion into effect. 
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PPEAL from the District Court of Morehouse, Copley, J. Richardson 
and Todd, for plaintiffs. Robertson and Boatner, for defendants. The 
judgment of the court was pronounced by __ 

Super, J. Hagerty prayed the dismissal of the suit upon the ground that 
the citation was illegal, because signed by a deputy clerk, and because legal ser- 
vice had not been made. The first ground is palpably frivolous, and is abandoned 
in argument. As to service, the return is as follows: ‘* Received, April 2, 1850, 
and on the same day, proceeded to the residence of M. J. Wilkins, the defen- 
dant’s place of abode, and found him absent. I therefore served a copy of 
the within citation, together with a certified copy of the petition, by handing the 
same to M. J. Wilkins, living in the house with said Hagerty, being a free 
white person above the age of fourteen years.” The first objection is, that no 
mention is made ‘* where the domicil or house inhabited by the defendant is 
situated,” and the appellant cites the article 201 of the Code of Practice. The 
officer who served the writ was the deputy of the sheriff of the parish of More- 
house. Ifhe had returned, in express terms, that the abode of the defendant was 
in the parish of Morehouse, the objection would be untenable. But as the sheriff 
could not lawfully make a service out of the limits of his parish, and as he has 
served it in this case, we are bound in the absence of contrary evidence to pre- 
sume in favor of what has been done by the public officer, acting under oath, 
that it was rightfully done: that is to say, that the service was made in the parish 
of Morehouse, and, consequently, that the defendant's abode was in that parish. 
See Kendrick v. Kendrick, 19 L. R. 37. 

The next objection is, that the return does not state that it wasserved “at 
the usual place of domicil or residence of the defendant.” We think the 
expression ‘ place of abode,” satisfies the requisitions of the code. Arts. 189, 
201. 

The next objection is, that the return does not state “whether the name of 
the person was known to him, or whether he learned it by interrogating the per- 
son.” From the officer's certificate, that the person was M. J. Wilkins, we are 
bound to presume that he knew him to be that person. There is perhaps some 
obscurity in the English text of article 201 C. P. The French text is less 
ambiguous. 

The action is against Hagerty, Aaron Livingston and R. D. Livingston, on 
a note in the following words and form: “ $420. Parish of Morehouse, Febru- 
ary 22, 1849. On the first day of January, eighteen hundred and fifty, we, or 
either of us, promise to pay to William J. Whiting and Susan DeGraffenreid, 
his wife, the sum of four hundred and twenty dollars, the balance due on the 
sale of slaves purchased by the undersigned of Whiting and wife, as per instru- 
ment under private signature, bearing even date herewith. JonarHan Hacer- 
ty; Exizasets (her } mark) McLenpore. Aaron Livineston, R. D. 
Livineston, sureties. Attest: J. H. Emsarier.” 

Judgment was asked against the defendants in Solido, and was so rendered in 
the court below. The note was the only evidence offered. 

Aaron and R. D. Livingston contend, that they were erroneously condemned 
in solido. They argue that upon the face of the instrument, fairly construed, 
they are not bound in solido, but are mere sureties. The joint and several 
words, ** we or either of us” apply, it is said, to Hagerty and McLendore, 
and are not to be considered as used by the sureties, so as to bring them under 
that class of sureties who are bound in solido with the debtor, and as contem- 
plated in the art. 3014 of the Civil Code. We deem it unnecessary to pass upon 
this question of construction. For- if they are not sureties who have bound 
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themselves in solido with the debtor, they are at all events ordinary sureties. 
As such, they have not entitled themselves to discussion, “because they have 
not furnished a sufficient sum to have the discussion carried into effect. C. C. 
3016. They are also, as sureties, ‘‘ each individually liable for the whole debt 
in case of insolvency of ‘one of them;” C. C. 3018; and not having pleaded the 
exception of division, they were properly condemned in solido. McCausland 
v. Lyons, 4th Ann. 273. 

On the part of Hagerty the appeal is manifestly frivolous, and the plaintiff 
is entitled to damages. 

It is therefore decreed, that the judgment be affirmed with costs. And it is 
further decreed, that the plaintiffs recover from the defendant, Jonathan 
Hagerty, the further sum of eleven dollars as damages for a frivolous appeal. 


aAnteeeeaeerr, 2300 0 EO Eereereeer 


Exuizasets F. Dess and Husband v. J. H. Seare et al. 


Property purchased by the husband with the wife’s paraphernal funds becomes community 
property, and may be sold for the debts of the community. 

Where a wife as one of the heirs of a succession, consents to a sale to effect a partition, 
and at the sale the husband purchases the property, crediting the price on the share 
coming to the wife, the property is not paraphernal but community property. 


PPEAL from the District Court of Union, Copley, J. McGuire and Ray, 
for plaintiffs. Baker, for defendant. The judgment of the court was pro- 
nounced by 

Preston, J. The plaintiff sues the defendant us sheriff of the parish of 
Union for damages, for having sold under execution against her husband a slave 
named Clem, belonging to her. She is one of the heirs of Charlotte Emerite 
Delahoussaye. In 1833, a judicial sale of the estate was made at the request of 
the heirs (her husband representing the plaintiff,) in order to effect a partition. 
At the sale the slave was adjudicated to the husband for $1650. Both husband 
and wife signed the procés verbal of sale. In the settlement of the estate she 
credited her share with the amount of her husband’s bid. 

The plaintiff contends, that the slave became her paraphernal property; the 
defendant, that he was the property of the husband by virtue of his purchase. 
Our code declares that property acquired during the existence of the community 
of acquests belongs to the community, whether the purchase be in the name of 
one or both of the parties, and that on the dissolution of the marriage, all effects 
are presumed to be common effects, unless they prove satisfactorily which effects 
they brought in marriage. or have been given them separately, or they have res- 
pectively inherited. Art. 2371, 2374. 

The plaintiff did not inher the slave Clem, but only an undivided interest in 
him, which on her own application was publicly sold by the parish judge. He 
was not given to her in payment of her interest in the succession,and it is not 
pretended was brought in marriage. 

The husband paid for the slave with the paraphernal funds of his wife; but in 
precisely a similar case, the Supreme Court decided, in 1836, that the slave 
became community property, and the price a legal charge against the community ; 
and the opinion has been adhered to in many subsequent decisions. Brown 
and Wife v. Cobb, 10 L. R. 180. Dominguez y. Lee, 17 L. R. 300. Brusser 
v. Wheeler, 4 R. R. 117. 
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There is nothing in the case of Newsom v. Adams, 3 L. R. 232, or Savinet v. 
LeBreton, 1 L. R. 520, adverse to the opinion. In the first the wife exchanged 
a paraphernal slave for another; in the last, the conveyance was to the husband, 
but he acknowledged in the act that he received it as a part of the wife’s para- 
phernal estate. And in all those cases in which the claim of the wife to pro- 
perty purchased during the existence of the community has been recognized. 
She established not only that it was purchased with her paraphernal funds, but 
also that she purchased it herself, or that it was purchased for her and in her 
own name. 1 R.R.368. 11 R. 529, 446. 2d Ann, 931. This is indispen- 
sable to distinguish it from the community property, or to form an exception to 
the rules of law as to purchases during the existence of the community. 

An effort has been made in argument to show that the wife herself purchased 
the slave, but we cannot come to that conclusion. The maxim res perit domino 
is a good test of the property in this case. Had the slave died, we think any 
court under the circumstances would have accorded to the wife a legal mortgage 
for the $1650 of her paraphernal funds with which the price was paid. With this 
view of the merits of the case, it becomes unnecessary to examine the bills of 
exception. 

The judgment of the district court is affirmed, with costs. 





Mauinpa Sears, Administratrix v. J. B. Witson et al. 


A widow may be appointed administratrix of her deceased husband. 
An administratrix may maintain a possessory action for property which had been in the 
possession of the deceased. 


The plaintiff in a possessory action may recover the value of the hire of the slaves during 
the pendency of the suit. 


PPEAL from the District Court of Morehouse. Copley, J. McGuire and 
Ray, for plaintiff. Baker, for defendants, The judgment of the court 

was pronounced by 
Preston, J. This is a possessory action, in which the plaintiff as adminis- 
tratrix of his estate alleges, that her late husband possessed as owner, until his 
death in September or October, 1847, the slaves she claimed. She alleges that 
the defendants obtained possession of the slaves without any right in November, 
1847, and on the 29th of that month she instituted this suit to recover them. 
The defendants were not legally cited in this suit until the latter part of August, 


1848, although the slaves were sequestered immediately after the suit was 


instituted. 

The defendants excepted that the plaintiff had *no authority to institute this 
suit, on the ground that being a woman she could not be appointed an adminis- 
tratrix, which is a civil function, and relies upon the case of Cason v. Cabrara, 
administratrix, decided at the last term of this court. In that case, Cabrara 
was appointed administratrix of her brother’s succession, although under the 
disability prescribed by the 25th article of the Civil Code. In this case, the 
plaintiff was appointed administratrix of the succession of her deceased husband. 

The 2d section of an act, approved the 28th of March, 1840, recognizes the 
appointment of the surviving partner in community as administratrix of the 
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eBtate of the deceased husband. See also the case of Ferrari v. Lambeth et al, 
11 L. R. 108. 

We think the actual possession of the husband continued in the surviving 
widow in community, and administratrix of his estate until an actual adverse 
possession took place. Davis v. Dale, 2 Ann. 205, 206. Ellis v. Prevost, 
19 L. R. 254. “13 L. R. 230. 2N.S. 20. 

The bills of exception taken by the defehdant are not tenable. Deeds are 
immaterial to the possessory action, especially if made subsequent to its 
commencement. 

Parol proof of the letter of attorney from McDowell to Hicks to take posses- 
sion of the slaves, could not be received without an effort to obtain the document, 
nor of the existence of a petitory action by McDowell and Wife v. Sears, to 
recover the slaves, instead of a copy of the record. Moreover, both documents 
were immaterial in a possessory action. Conversations of McDowell and his 
counsel in relation to the suit and slaves could not be given in evidence against 
the plaiutiff. We proceed, therefore, to examine the merits of the case. 

On the 25th of November, 1848, two of the defendants disclaimed the posses- 
sion of the slaves. J. B. Wilson answered that he had been put into possession 
of the slaves by their legal owner that neither the plaintiff nor Daniel Sears: 
whose estate she represents, had the quiet, uninterrupted and peaceable 
possession of the slaves for the year preceding the institution of her suit and 
alleges that about three months before it was instituted Daniel Sears took the 
slaves out of the State of Louisiana, for the purpose of preventing the legal 
owner from getting the negroes, knowing that they had or were about to sue for 
them. He alleged that they belonged to Mary McDowell whose agent he was. 

Ross proves that Daniel Sears possessed the slaves quietly as owner for two 
years before his death. He saw them in his possession at his house in Claiborne 
parish, in the spring or summer of 1847. Henderson knows that Sears pos- 
sessed them as owner for several years before his death. He was at his house 
in February, 1847, at which time they were in his possession. Overton Ross 
knows that Sears had the slaves in possession for two years or more. He last 
saw them in his possession in the summer of 1847, in peach time. Robertson 
heard Wilson and Sears talking of a compromise of their claims to the negroes 
in July, 1847; they did not effect it then, and agreed to meet next morning. 
Wilson got possession of the slaves, not from Sears, but from a man by the 
name of Hicks, in November, 1847, at the Mississippi river, and brought them 
to Bastrop. 

This testimony, which is in no respect rebutted, fully proves that Daniel 
Sears was in the peaceable possession of the slaves for two years before the 
month of July, 1847, and, we must presume, until his death. His widow was 
appointed administratrix of his estate on the 5th day of November, 1847. The 
possession continued in her-until an adverse possession was established. That 
took place in November, and she brought suit the same month. A legal citation 
was served upon the defendant in less than a year after this adverse possession 
took place. 

The plaintiff is entitled to recover the possession of the slaves, and the value 
of their services until delivered up; for which the jury have made but a 
reasonable allowance; which is fully supported by the testimony of Ross and 
Davenport. 

The judgment of the district court is affirmed, with costs. 
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Francis L. Mattuews v. Georce W. WItson. 


A contract purporting to sell a slave, in which the vendor has the privilege of redeeming 
the slave upon paying a certain sum and interest, the vendee agreeing to pay a certain 
stipulated hire for the slave during the time, but if the slave is not redeemed, the vendee 
is to become the absolute owner upon paying an additional sum, will be regarded as a 
security for money lent, and not asa sale. Until the vendee has paid the additional sum, 
he does not become the owner of the slave and the vendor may redeem, and may deduct 
the hire of the negro from the amount loaned. 


PPEAL from the District Court of Morehouse, Copley, J. R. W. Richard- 
son, for plaintiff. Hunter and Matthews, for defendant. The judgment of 
the court was pronounced by 

Supe, J. In the early part of the year 1846, the plaintiff and defendant 
entered into a written contract in the State of Arkansas. By that contract, 
Matthews purports to sell to Wilson a slave upon certain conditions. The con- 
ditions are as follows: ‘“‘ That the said Francis L. Matthews shall have privilege 
to redeem said negro man Adam at the expiration of the year 1846 or 1847, by 
paying the said George W. Wilson three hundred dollars with ten per cent per 
annum on that sum; and the said George W. Wilson shall allow the sum of 
eight dollars per month for the labor of said negro during the time of possession, 
clothe him, &c. ; and if said Matthews should fail to redeem said negro at the end 
of 1846, the said George W. Wilson shall pay the said Matthews a balance of 
two hundred dollars more and keep said boy.” 

In the summer of 1846, the defendant made a clandestine departure from 
Arkansas and came to Louisiana, bringing the slave with him without the con- 
sent or knowledge of the plaintiff. In 1847, the plaintiff made two attempts to 
come to a settlement with defendant. On one occasion he sent an agent to the 
defendant, who admitted the slave belonged to the plaintiff, and said the plaintiff 
might have him on paying $830—a pretension entirely unwarranted by the evi- 
dence in the cause. On another occasion the plaintiff went in person. A wit- 
ness who was present at the interview states, that Matthews told Wilson his 
object was to settle with him and get his negro. He did not show him any 
money, but told him he had the money. Wilson said, “he had no settlement 
to make, and did not want his money, and all he could get from him was what 
lead and steel he could carry away, and if he did not leave he would kill him.” 
This action was afterwards brought to recover the slave. The plaintiff had 
judgment in the court below, and the defendant has appealed. 

The intention of the parties was, that the slave should be a security for the 
debt, and not be absolutely conveyed to the défendant. It also involved a con- 
. tract of hiring; and the intention of the parties, as may he deduced from the 
instrument, and as has been distinctly proved by other evidence which has been 
admitted without objection, was that the Wages should be applied to the interest 
and principal of the debt. Although there is some ambiguity as to the time 
within which it should be optional for the plaintiff to redeem, and after which 
the defendant should have the right to take the slave absolutely by paying $200, 
yet we think the intention upon the face of the instrument was, to allow the 
plaintiff until the expiration of 1847; and we are not permitted to doubt upon 
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explanatory of the written agreement and showing the defendant’s own construc- 
tion of it. Besides, even if the intention was that Wilson should have the right 
at the end of the year 1846 to take the slave in absolute property upon paying 
two hundred dollars, the absolute title would not vest except upon Wilson's 
announcing his election to do so and offering payment of the price. Otherwise, 
matters would go on as before : the interest running on one side and the wages 
on the other. It is not proved that Wilson, at the end of the year, announced 
such election. ’ 

- The defendant attempts to resist the action upon the ground that the plaintiff 
made no formal tender in the presence of witnesses. Even if this was neces- 
sary to entitle the plaintiff to redeem—upon which point we need not decide— 
yet the plaintiff was excused from making such tender by the defendant's 
refusal to make any settlement at all, and his threatening conduct as above 
stated. See Lynch v. Postlethwaite, 7 M. R. 218. Fernandez v. Silva, 1 L. 
R. 273. 

The wages largely exceeded the interest ; and applied each year to the pay- 
ment of interest and capital, would, at the date of the judgment, have extin- 
guished the debt within a few dollars. The district court should, in our opinion, 
have condemned the defendant to pay hire for the slave from the date of the 
decree. The result of this omission would be that the defendant would have the 
use of the slave without remuneration during the suspensive appeal, and after- 
wards until a writ of possession could be executed. 

It is therefore decreed, that the judgment of the district court be so amended 
as that the plaintiff recover from the defendant wages at the rate of eight dollars 
per month for said slave, from the 22d November, 1849, until said slave be 
delivered to the plaintiff, and, that so amended, the judgment be affirmed; the 
costs of the appeal to be paid by the defendant. 
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Joun Batscor and Wife v. W. E. Tarkineron. 


The emancipation effected by the marriage of a minor does not qualify her to receive the 
appointment of administratrix. During minority she cannot bind herself for an amount 
exceeding her income. 


PPEAL from the District Court of Bienville. Olcott, J. R. Tarver and 
A. Lawson, for plaintiffs. Geo. W. Peets, for defendant. The judgment 
of the court was pronounced by 
Rost, J. We are of opinion, that the minority of Mrs. Tarkington is an 
insuperable objection to her appointment as administratrix. When the law 
provides that, although emancipated by marriage, she cannot bind herself by 
promise or obligation for any sum exceeding the amount of one year of her 
revenues, and that she can neither alienate, effect, or mortgage her immovables 
or slaves without the authorit} of the judge, which can only be granted with the 
advice of a family meeting; and in case of absolute necessity or of certain 
advantage, how could she become a party to an administrator’s bond for an 
amount far exceeding, not her income only, but her entire fortune, and which, 
in case of mal-administration, may result in the forced alienation of all the 
property. C. C. 374, 376. 
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It is doveben ordered, that the judgment in this case be reversed, and that — 
W. E. Tarkington be appointed administrator of the succession of George M. Teameetbe. 


Madden and Sarah O’ Maley ; the costs of the appeal to be paid by the appel- 
lees. Those of the district court to be paid by the succession. 

Preston, J., dissenting. George M. Madden died in 1837, leaving an only 
heir, Martha A. Madden. She is not twenty one years of age, but emancipated 
by her marriage with John Briscoe. 

Her mother contracted a second marriage with W. E. Tarkington, by whom 
she had three children, and lately died. Tarkington, their tutor, applied for 
the administration not only of the succession of his deceased wife, of whose 
estate his children inherit three-fourths, but also of the estate of George M. 
Madden, in whose estate neither he nor they have any interest. 

Briscoe and wife opposed his application, and claimed the administration, 
because she inherited the whole estate of her father and a fourth of the succes- 
sion of her mother. 

It is objected, that she cannot be appointed administratrix, it being a civil 
office to which a woman cannot be appointed. Code, art. 25. We have just 
decided the contrary as to an heir of the deceased, under an act of 1840. Bul. 
& Cur. Dig. 5. 

It is objected, that the article 1035 of the code authorizes the appointment 
only of a person above the age of majority an administrator under the circum- 
stances of this case. In consequence of her emancipation by marriage Mrs. 
Briscoe is entitled to the full administration of her property, and to ogee in 
court in all the necessary proceedings. Code, 368, 373. 

An emancipated minor can be appointed a mandatory. It is true, he cannot 
be appointed an executor, but that is because the executor is exempted from 
giving security. 

The appointment of Mrs. Briscoe as administratrix has no other effect than 
to prevent the administration of her own property, which she had acquired by 
emancipation, from proving Pum ne pete Grecitors and third persons. New 
obligations are imposed on her hu to secure this object; and they both 
give security for their faithful administration. 

The administration of the undivided interest of Tarkington’s children, tem- 
porarily at least, is necessarily subject to the administration by Briscoe and wife 
of her property; and I should have thought favorably of the appointment of 
Tarkington, as joint administrator with Briscoe and wife. Code, 1035, 1036. 

But I do not think we ought to set aside the appointment made. The interest 
of Mrs. Briscoe is so much greater than that of Tarkington's children, the two 
successions being about equal, that I think the judge exercised a wise discretion 
in confiding the administration to her and husband. It is to be observed, more- 
over, that Tarkington had been her co-tutor with her mother, and had to ren- 
der to her an account of their administration of her property. 





Norman and Trowspat v. Exuis and Wrieut. 


The sale of improvements upon the public lands, where the vendor is in a situation to acquire 
& preémption right, is a good consideration for a promissory note. 
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Norman PPEAL from the District Court of Union, Copley, J. H. Bailey, for plain- 


ed 


tiffs. McGuire and Ray, for defendants. The judgment of the court was 
pronounced by : 

Rost, J. The only legal question presented in this case is, whether the build- 
ings and improvements on the public domain can be sold, and constitute a valid 
consideration for a promissory note given in payment for them. The defendants 
allege that they do not constitute a valid consideration, and rely in support of 
that ground of defence on the cases of Jenkins v. Gibson, 3d Ann, 203, and 
Hollon v. Sapp, 4th Ann. 519. This defence failed in the court below, and 
the defendants have appealed. 

In the two cases relied on-the land had been acquired from the United States 
by other persons, afid the parties who had made the improvements claimed 
their value from the purchasers before they were compelled to surrender the 
land. In those cases it was further shown, that the improvements had been 
made by persons not in a situation to avail themselves of the preémption laws. 
We held them to be mere trespassers, and that their condition as trespassers was 
fixed by the sale of the land to other persons ; and as the powers of Congress in 
relation to the alienation of the public domain are absolute, we considered that 
State laws could impose no charge on the purchaser, and that the laws giving a 
remuneration for works and improvements made on the Jand of another, should 
not be construed as applying to improvements made on the public domain. 

The facts of this case are entirely different. The defendants gave the note 
sued upon for an old tavern stand situated on public lands, with a house and 
other buildings. This contract is primd facie valid, and it was incumbent upon 
them to show the failure of consideration. It is not pretended that the land has 
been entered by any other person, or that the party who sold could not have 
acquired it under the preémption laws. The contract must, therefore, be 
enforced between the parties; but, of course, it gives no title to or privilege 
upon the land independent of or adverse to any title which may hereafter be 
derived from the United States. <ijmpiggpiiiellmes, 1 R. R. 57. 

The judgment is affirmed, with costs. 
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Evariste Buianc v. Samvet L. Foreay. 


Testimony by the plaintiff's attorney that he presented the account to defendant who did 
not object to the correctness of the account, but stated he intended to keep the plaintiff 
out of the bill as long as he could, does not amount to an acknowledgment of the correct- 
ness of the account. “ 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Charles DeBlanc, for plaintiff. W.H. Hunt, for defendant. The judg- 
ment of the court was pronounced by 

Rost, J. The defendant has appealed from a judgment condemning him to 
pay the plaintiff the balance of an account for brick sold and delivered to him. 

There is no positive evidence to show the correctness of the account. One 
witness testifies that the defendant was constantly having dealings with the 
plaintiff and always had an open account with him. Another witness states 
that he was in defendant’s employ, and paid the plaintiff for him five, six or seven 
hundred dollars: cannot recollect the precise amount, but that he never heard 
the defendant say that the account sued upon was correct. 

The attorney of the plaintiff swears that he called several times on the defen- 
dant for payment of the account sued upon, and that the defendant did not 
object that the account was not correct. The last time he called on him he 
said that the plaintiff had treated him harshly, and that he intended to keep 
him out ofthe amount of the bill as long as he could. 

This evidence, besides being objectionable, as coming from the plaintiff's 
counsel is not, in our opinion, satisfactory. The fact that the defendant made 
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no formal vbjection to the correctness of the account, cannot be construed into 
an admission that it was correct; his declared intention to avail himself of all 
legal delays is inconsistent with such an admission. 

It has been urged in argument, that the plaintiff had no white or free persons 
in his brick-yard, except his two sons, who could not be witnesses in this suit, 
and that, under the. circumstances, the evidence adduced was the best which 
the nature of the case admitted of. 

The rules of evidence cannot be affected by the manner in which parties 
choose to manage their own affairs. If the plaintiff has failed to preserve legal 
evidence of his dealings with the defendant, it must be because he had confidence 
in his honesty, and if he had he may safely appeal to his conscience. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be reversed; and that there be judgment, as in case of non-suit, in favor 
of the defendant. It is further ordered and decreed, that the plaintiff pay costs 
in both courts. 


Bernarpv Conant, Tutor of Mary, a negro woman v. WILLIAM 
GvuEsnaRD and Wife. 


Since the act of the 30th of May, 1846, a slave carried by her master to a free State 
upon returning to Louisiana cannot claim her freedomon account of having been carried 
to such free State. 


PPEAL from the First District Court of New Orleans, Larue, J. J. C. 
David, for plaintiff. H. Rémy, for defendant. The judgment of the court 
was pronounced by 

Eustis, C. J. The plaintiff was the slave of Mrs. Guesnard. On the 20th of 
May, 1847, she sailed from this port for France, taking with her the plaintiff as 
her domestic servant. She sent the plaintiff back to Louisiana. The present 
suit is for the freedom of the plaintiff, on the ground of her having acquired it 
by her stay in France, where slavery does not exist. There was judgment for 
the defendant, and the plaintiff has appealed. 

The plaintiff was taken to France for the purpose of her services in attending 
on her mistress, who was in ill health. She remained there during three months; 
and we are satisfied that the defendant in sending her back only carried out 
her original intention previous to her departure. But this is not material. By 
the act of 1846, it is provided that no slave shall be entitled to his or her free- 
dom, under the pretence that he or she has been, with or without the consent of 
his or her owner, in a country where slavery does not exist, or in any of the 
States where slavery is prohibited. 

Whatever may have been the rights of slaves acquired by the fact of going, 
with the consent of their masters, to countries where slavery did not exist, under 
the jurisprudence of this State previous to that statute we have already deter- 
mined its provisions to be imperative in all cases occurring since its passage. 
Eugenie v. Preval, 2d Ann. 181. The statute merely enacts and establishes as_ 
law the rule laid down by Lord Stowell, in the case of the slave Grgce, deter- 
mined in the High Court of Admiralty of England. 2d Hazzard’s Adm. Rep. 
94. This rule he deduces from general principles, and a review of all the cases 
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tion as to the legislative power to regulate the condition of this class of persons Genin ARD. 


within its jurisdiction, and~ to prescribe in what form and by what facts such 
condition shall be changed. Mary, f. w. c., v. D. L. Brown, ante p. 269. 
Hinds v. Brazeale, 2 Howard’s Miss. Rep. 837. Vick v. McDaniel, 3 How- 
ard’s Miss. Rep. 337. 


The judgment of the district court is therefore affirmed, with costs. 


—ee eee 


Joun O. Wooprurr v. Cotumsus Insurance Company. 


Where an Insurance Company seeks to avoid liability for a loss, upon the ground that the 


lost merchandise was included in the policy by mistake, the mistake must be made out by 
the clearest evidence. 


Where an Insurance Company accepts a risk, by merely writing on the application “ Taken 


at three per cent premium,” the company will be held to the same liability as if a formal 
policy had been executed. 


PPEAL from the Fourth District Court of New Orleans. Strawbridge, J. 
E. A Bradford and C. M. Emerson, for plaintiffs. LL. Hunton for defen- 
dant. Maybin, for Memphis Insurance Company. The judgment of the court 
was pronounced by 
Supe, J. On the 9th of March, 1849, the defendants, by their New 
Orleans agent, executed in favor of the plaintiffs, or whom it might concern, a 
policy ‘* on wheat and lard, shipped on board of the steamboat Duke of Orleans, 
and barge to be towed by said steamer, at and from St. Louis, Missouri, to New 
Orleans, as interest may appear.” Subsequently, on the same day, the defen- 
dants, by the same agent, executed another policy in favor of the plaintiffs, 
marked D + 24 * declared to be on all merchandise, flour, pork, or other produce, 
shipped to the address of the assured, upon good steamboats, &c., from ports or 
places as above specified, excepting only such shipments or consignments as the 
assured may be directed at or before the time of the shipments not to insure.” 
&c. ‘Monthly returns to be made out and tendered of all expired risks,” 


The policy also contains the words ‘lost or not lost.” At foot of this policy . 


was written the following further agreement by the company’s agent. ‘I will 
cover under your policy, D ¢ 24, in this office, merchandise or produce shipped 
at and from St. Louis, Missouri, to this port, on good barges in tow of steam- 
boats to your address, to the amount of $5000, at the rate of three per cent on 
the valuation ; and property shipped on board of the said steamers having barges 
in tow will be covered under the conditions of said policy, provided it does not 
exceed in value the sum of $10,000, at the rate of 4 per cent.” 

This action is brought for the recovery of the value of flour and corn, shipped 
per barge George Washington, and lost at the same time with the wheat and 
lard insured by the policy first mentioned. 

The defence mainly urged is that the defendants did not intend to insure the 
flour and corn, and that if the policy, by its language, covered those articles, it 
was through mistake, and the defendants are not equitably bound to make good 
the loss. It is said by the defendants that a court of equity may correct a 
mistake in a policy. If this be conceded as the true doctrine, and as applicable 
to contracts made in this State, still it should unquestionably be acted upon with 
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Wooprvrr great caution. As was said by Mr. Justice Story, the aid of a court of equity 
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should be withheld when the mistake is not made out by the clearest evidence, 
according to the understanding of both parties, and upon testimony entirely exact 
and satisfactory, Mr. Arnould, in his Treatise on Insurance, remarks that 
there is only one well authenticated instance in which a eourt of equity in 
England has actually exercised the power. 

It is obvious that the first policy was directed to specific articles, ‘* wheat and 
lard,” and afforded the plaintiffs no protection for any other merchandise coming 
to their address. It is equally obvious that the terms of the second policy 
amply cover the other merchandise, “corn and flour,” which came consigned 
to the plaintiffs by the same barge in which the wheat and lard were shipped. 
The language is plain, and euvtirely free from obscurity; and the defendants 
certainly cannot escape from responsibility under it for the shipment in question, 
without clearly showing the alleged mistake. In this, we think with the judge 
below, they have failed. The agent of the defendants, who was examined as a 
witness, dees not assert that words of exclusion were intended to be inserted in 
the policy, which would have shut out shipments by the barge in tow of the 
Duke of Orleans ; nor does he even assert that in conversations with the assured 
such an exclusion was spoken of, or that he intimated to them his unwillingness 
to take a larger risk by the same barge than the wheat and lard consigned to the 
plaintiffs, and certain other shipments to other customers, which it seems were 
covered by policies issued by the defendants. At the trial, an admission was 
made by the plaintiffs in a statement of facts agreed to by both parties; upon 
which much stress is laid by the defendants. Taking thé admission as a whole, 
we understand it to be an acknowledgment by the plaintiffs that they were not 
aware, at the time of effecting insurance, that other merchandise besides the 
lard and wheat would be shipped to them by the same barge, and did not expect 
such additional shipment by that conveyance ; but there is no evidence to show 
that they made any declaration to that effect to the defendants, or intended to 
exclude from the policy any such further shipments, should they have been 
made. Looking at the instructions of their correspondent, received before the 
policy in question was effected, it was natural and proper that they should 
provide generally for all shipments by barges, as was done by the terms of the 
policy in question. If the case were reversed, and the corn and flour had 
arrived in safety, we do not see how the plaintiffs could have resisted an action 
for the premium. n 

It appears that the advice of the shipment of the flour and corn, and order to 
enter it upon the open policy, reached the plaintiffs on the same day with the 
intelligence of the loss, being two days after the insurance was effected. It is 
not shown which reached them first; but that does not affect the plaintiff's right 
to recover under the policy. After the shipment, and before the news of the 
loss, they had effected insurance, ‘lost or not lost.” The object of the policy 
was to keep the plaintiffs covered for unknown as well as known shipments. 
As was remarked by the judge below, the mass of commerce on the Mississippi 
is carried on by steamboats which out-travel the mail, and the advice of a 
shipment often arrives with the goods themselves. 

The Columbus Insurance Company called the Memphis Insurance Company 
in warranty, and obtained against that company in the court below a judgment 
for half of the loss. The Memphis Insurance Company were re-insurers of 
part of the risk upon the wheat and lard, and subsequently became re-insurers 
of part of the risk-taken by the Columbus Insurance Company by the policy — 
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D+ 24. This contract for re-insurance was made on the day before news of Woovrurr 


the loss, in the form of an application and acceptance, as follows: “ To the agency 
of the Memphis Insurance Company: Re-insurance is wanted in the sum of 
$2500, on merchandise or produce shipped on board of good barges in tow of 
steamboats, at and from St. Louis to this port, —this sum being one-half the 
amount covered by this office under open policy D + 24. ( Signed,) C. C. Sneruen, 
Agent Columbus Insurance Company, applicant.” At foot of this, the agent 
of the Memphis office wrote, ‘Taken at three per cent premium, W. J. 
Frierson, agent.” No policy was taken out. This was a loose way of doing 
business. But the Memphis Company cannot be permitted to derive any 
benefit from that looseness. As they chose to make a contract in this way, we 
must hold them bound as fully as though they had executed a formal policy of 
re-insurance. If that had been done, it would have contained a recitation of the 
risks covered by the policy D+ 24; and as it was not done, we must give the 
application which refers to that policy and its acceptance a like effect. 

We see no reason to disturb the judgment in warranty rendered against the 
Memphis Company. If the witness, Frierson, had been permitted to testify as 
to a verbal understanding between himself and Snethen, that the re-insurance 
was not to cover further merchandise by the barge towed by the Duke of 
Orleans, and had so testified, his testimony would have conflicted with the 
testimony of Snethen, the agent of the Columbus Insurance Company, and other 
evidence in the cause, and no case of mistake would have been made out, under 
the rule already noticed. The Memphis Company had immediate notice of the 
loss ; and we find nothing in the subsequent conduct of the Columbus Company 
which discharged their liability as re-insurers. 

It is said the district judge should have allowed to the Memphis Company the 
premium at the rate stated in the application. This was not asked in the answer, 
and does not appear to have been brought to the notice of the court below. 
We do not think that the re-insurers have a right to an amendment here in 
their favor to that effect. Their claim for premium is not in our opinion barred 
by the judgment. 

Judgment affirmed, with costs. 





Jut1a ARBUCKLE, f. w.c., v. Bouny et al. 


An action will lie by a free person against one who claimed that person as a slave, for 
damages incurred during the pendency of the suit for freedom ; and an admission that the 
defendant had acted in good faith, is no defence against an action for damages incurred 
subsequent to the institution of the suit for freedom. 


PPEAL from the Fifth District Court of New Orleans, Buchanan,J. J. C. 
David, for plaintiff. Moise and Randolph, for defendants. The judgment 
of the court was pronounced by 

Eustis, C.J. By a judgment of this court of date the 14th of May, 1849, 
affirming that of the district court, the plaintiff was adjudged to be a free person. 
Talbot had sold the plaintiff as a slave to the co-defendant, Mrs. Bonny, previous 
to the suit for freedom. The present suit appears to be for personal injury from 
violence and damages for loss of time in her imprisonment during the pending of 

the suit, but not for anything done previous to its institution. 
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On the trial, the plaintiff’s counsel admitted that T’albot had purchased her as 
a slave in good faith ; and, at the instance of the defendant’s counsel, the district 
judge dismissed the plaintiff's suit, on the ground that under the plaintiff’s 
admission of T'albot’s good faith in his purchase, the present action could not be 
maintained. The plaintiff has appealed. 

The action is based on the responsibility of the defendants after the institution 
of the suit, and excluding that subsequent to the sale from Talbot and previous 
to its institution. Conceding that the defendants’ non-liability under the admis- 
sion continued until he had notice of the plaintiff's claims on the institution of 
the suit, it by no means follows that after that event the exemption still con- 
tinued until the termination of the suit. This period is not necessarily 
embraced in the admission. 

The learned judge was under the impression that, by the decision in the case 
of Phillis v. Gustin, 9 L. R. 209, the good faith of the purchaser being admitted, 
the action in this case necessarily failed. It was held in that case, that damages 
would not be awarded against an innocent purchaser of a colored person as a 
slave, on the subsequent recovery of her freedom. But in that case, at the 
institution of the suit the plaintiff who sued for her freedom at her instance, had 
been taken from the possession of the defendants. so that the question of damages 
related to those incurred previously to the institution of the suit. We have in 
three cases allowed a compensation in the way of damages to persons who have 
established their right to freedom against those depriving them of it, dating from 
the pendency of the suit. Eugenie Smith v. Preval, 2d Ann. 180. Arsene v. 
Pigniguy, Ib. 620. Coby v. Cook, 3d Ann. 439. 

It is obvious that the admission of the plaintiff's counsel afforded no ground 
for the dismissal of the plaiutiff’s suit; and that the plaintiff’s petition, though 
very inartificially drawn, is not without a cause of action. 

The judgment of the district court is therefore reversed, and the case remanded 
for trial on the issues joined ; the defendants paying the costs of this appeal. 





A. PrUuDHOMME et al. v»». Henry & LavuRans. 


As a general rule, the right of a partner to bind the firm by new contracts ceases with the 
dissolution of the partnership ; but where a liquidating partner has borrowed money to 
pay the debts of the firm, the partnership is liable so far as the evidence shows the money 
was used for the benefit of the firm. 


PPEAL from the Second District Court of New Orleans, Lea, J. Lewis 
and Bermudez, for plaintiffs. G. LeGardeur, for defendants. The judg- 
ment of the court was pronounced by 
Supe, J. F. Henry and W. Laurans were associated as commercial 
partners, under the firm of Henry & Laurans. A dissolution took place; Henry 
was charged with the liquidation of the partnership, and Laurans went abroad. 
Henry borrowed money from time to time from the house of Henry, Prudhomme 
& Co. (of which he was a member) after the dissolution of the partnership of 
Henry & Laurans, and in its name. The lenders were fully aware of the dis- 
solation. Henry had no powers from Laurans except such as pertained to his 
appointment as liquidator. The question is, whether Laurans is liable to reim- 
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burse to Henry, Prudhomme §& Co. a balance of account arising from monies PRUDHOMME 


thus advanced. 
It may be assumed, as a general rule, that upon the dissolution of a commer- 


cial partnership, its members can no longer bind the partnership by new con- — 


tracts, and that the partnership is considered as continuing for the sole purpose 
of settling its affairs and winding up the concern. When one of the partners is 
charged by the others with the liquidation, they are to be considered as clothing 
him with power to collect the assets, pay the debts, and finally settle the partner- 
ship affairs, and with such incidental powers only as are clearly necessary for the 
attainment of that purpose. When, therefore, a liquidating partner attempts to 
bind the partnership by a new contract, it cannot be considered as, per se. binding 
upon the other partners. But when it is shown that the new contract was 
entered into by the liquidating partner in good faith, under circumstances of 
necessity, or of manifest expediency for the interest of the firm, and upon its 
credit, and has actually inured to its benefit, in such case it is just that the 
partners should be held, if not as under a contract, at least under that equita- 
ble rule which forbids one man to enrich himself at the expense of another. 
This qualification of the general doctrine is distinctly recognized by one of the 
authors upon whom the counsel for the defendant relies. After treating of 
the limited character of the liquidating agency, and his inability to -bind the 
partnership by new contracts, Mr. Troplong justly obsérves: Cependant si la 
liquidation avait profité du traité fait avec le liquidateurs, les associés en seraient 
tenus jusqu’a concurrence du profit qu’elle en aurait retiré. Contrat de Société, 
No. 1054. The principle was fully recognized by the Supreme Court of Penn- 
sylvania, in the case of the estate of Davis L. Desaugue, 5 Wharton, 539. 
That court remarked, that cases may be readily supposed where the exercise of 


such an authority (borrowing money to pay debts) may be highly expedient, . 


nay, absolutely necessary, for the preservation of the right of the creditors, and 
of the partners themselves, as when money is borrowed to relieve the estate 
from the pressing demands of a creditor who may urge the sale of the assets, 
to the injury or the absolute destruction of the estate. We think also the prin- 
ciple is sanctioned by the spirit of the just and liberal provisions of our own code 
on the subject of quasi-contracts ; especially the article which declares that equity 
obliges the proprietor whose business has been well managed, (bien adminis- 
trée,) to comply with the engagements contracted by the managor (gerant) in 
his name; to indemnify the manager in all the personal engagements he has 
contracted, and to reimburse him all useful and necessary expenditures. 

’ But, when we come to apply the principle to the case before us, we find 
a difficulty in sustaining the action in consequence of the meagreness of the 
evidence. Only one witness deposes as to the application of the borrowed money 
to the payment of the debts of the firm. His language is loose and inaccurate. 
‘Most of the sums charged in the books of F. Henry, Prudhomme & Co. were 
applied to the payment of debts due by the late firm of Henry § Laurans.” 
“The debts of Henry & Laurans were very much diminished from the amount 
obtained on loan from the house of Henry, Prudhomme §& Co.” It should have 
been shown, with precision, what amount of debts was extinguished by monies 
so borrowed. It is no answer to this objection to say, that the testimony may 
be considered as satisfactorily showing that the moneys were advanced to Henry 
for that purpose. It is not upon the advance to the liquidating partner, but upon 
the actual application of the advance by him to the debts of the firm that the 
equitable claim of the plaintiffs must rest. It is proper also to add, that the 
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PRUDHOMME testimony is loose as to the necessity or expediency of affecting loans. We are 
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not informed as to the nature and amount of the assets entrusted to the liqui- 
dating partner, or the extent and nature of the partnership liabilities. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be reversed, and that the cause be remanded for a new trial according to 
law ; the plaintiffs paying the costs of the appeal. 





L. P. Maxwett v. Mattarp & ARMISTEAD et al. 


A plaintiff may seize on execution property which his debtor has transferred by a simulated 
sale. 

Where an execution which has been issued in a case entitled to preference is enjoined, 
the preference must be extended to the injunction case. 

Where the judgment enjoined bears five per cent interest, only three per cent additional 
interest should be allowed upon the dissolution of the injunction. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
T. J. Durant, for plaintiff. P.E. Bonford, for defendants. The judg- 
ment of the court was pronouncéd by 

Rost, J. The plaintiff has enjoined the sale of certain slaves seized in execu- 
tion as the property of Abraham A. Green, on the ground that on the 20th 
March, 1845, those slaves had already been sold under execution as the pro- 
perty of Green, and purchased by L. N. Baldwin, who sold and delivered them 
to the plaintiff on the 30th September of that year. 

The answer is that the titles under which the plaintiff pretends to claim 
are simulated; that the slaves have ever remained in the possession of Green, 
and were still his property at the time of the seizure in this case. The district 
judge maintained this defence ; and dissolved the injunction, with ten per cent 
interest and twenty per cent damages on the amount enjoined. The plaintiff 
has appealed. 

The view taken by the district judge is fully sustained by the evidence. The 
judicial sale by which Baldwin acquired the slaves was avowedly simulated. 
Whatever was paid under that sale was paid by Green, and the slaves remained, 
as they were before, under his exclusive control. In September, 1846, he 
wrote to Baldwin that he had concluded to sell the slaves to Mazvwell, the plain- 
tiff, instead of his mother, and directed him to give the said Mazrwell a title for 
and in consideration of the sum of eight hundred and fifty dollars. He goes on 
to say, that on account of his embarrassments he is not in a condition to retain 
such: property, and will do so no longer. “I inform you of this, judge,” says 
the letter, ‘trusting to your discretion, deeming it due to you, and requesting it 
kept to yourself.” 

Agreeably to these instructions, Baldwin made a paper title of the slaves to 
Mazrwell for $850, but no money was ever paid to him, nor is the possession of 
the slaves satisfactorily shown to have changed after this sale ; on the contrary, 
the very last acts of possession shown in relation to them were done by Green 
and his agent, Oliver. 

An attempt has been made to prove that the price was to have gone in part 
payment of a sum of money due Marwell by a commercial firm, of which Green 
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was a partner; and the witness, Baldwin, has testified under a release, that in MaxweLv 
May, 1848, nearly three years after the sale, he advised Marwell to record his po ae 


title, and told him at the same time that he ought to credit the firm of Green, Mc- 
Dougal § Co. for the sum of $1000, instead of $850 stipulated in the “- of 
sale ; and that Marwell promised to do so. 

This evidence shows conclusively that there was no price agreed upon, and 
that the sale was not a serious contract. The credit which Marwell agreed to 
give was never given; and when, subsequently, the firm of Green, McDougal & 
Co. failed, Maxwell was placed on the schedule as a creditor for the whole 
amount stated to be due him, without reference to the slaves conveyed to him 
by Baldwin. 

We are satified that the plaintiff has no title which can arrest the seizure of 
the defendants. 

We are not prepared to say that the court erred in deciding that, under the 
12th section of the act of 1846, this case was entitled to be tried by preference. 
The executions enjoined were issued in commercial cases, and the preference 
given to that class of cases to be effectual must be extended to the actions arising 
from them. 

Under the authority of the case of Millet v. Henry, 2d Ann. 146, and Dwight 
v. Richard, 4th Ann. 240, the plaintiff is entitled to relief, as to the allowance 
of interest at the rate of ten per cent. The judgment enjoined bears five per 
cent interest, and only three per cent more should have been allowed. We 
cannot say that the judge did not exercise a sound discretion in assessing the 
damages as he did. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be amended, so as to reduce the interest allowed on the dissolution of the 
injunction to three per cent. It is further ordered and decreed, that the judg- 
ment as amended be affirmed ; the plaintiff paying the costs of the district court; 
those of the appeal to be paid by the defendants and appellees. 


R. Carmanty and Wife v. Mexican Gutr Rattway Company. 


Railroad companies are responsible for injuries inflicted upon passengers in consequence of 
the negligence, imprudence and want of skill of persons in the service of those companies ; 
and the injury having occurred, it is not necessary that the party who sues for damages 
should allege the particular cause of the accident. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 


W. S. Upton, for plaintiffs, made the following points: That the law of 
this case is to be found in 13 Peter’s U. S. Rep. 181, Stokes v. Saltonstall. The 
facts presented by the record make known great negligence on the part of the 
defendants. Those facts were passed upon by the jury, and their verdict 
should not be disturbed. 


Janin and Taylor, for the defendants, contended: The defendants have 
proved : 1st, that there was a competent and careful engineer in charge of the 
locomotive; 2d, that there was no defect in the car in which the injury was sus- 
tained, the axles being unbroken notwithstanding the severity of the shocks; 3d, 
that there was no derangement or imperfection of the rails; and, 4th, that the 
onty wood at the point on the road where the accident occurred, was wood of 
which the defendants had had charge of as freight, and that the same was depo- 
sited so as not to affect the passage of the carsupon the road. This, certainly, 
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Carmasty was sufficient to rebut the presumption recognized by the Supreme Court of 


9. the United States in the case referred to, and make it necessary for the plaintiffs 
ee eed to establish the fault of the defendants by positive proof. This was not done. 
CoMPANY. It is not easy, from the facts shown in the record, to determine, with any 
certainty, what occasioned the accident. It not unfrequently happens that 
cars on railroads run off the track without its being possible to ascertain the 
cause. The smallest substances are known to be at time sufficient to produce 
such an effect ; andit is probable, that in some instances the passing of animals may 
: have caused the deposite of such substances. It is, however, probable, that the 
accident in the present case was caused by a stick of wood upon the tract, or 
very near it. Let us suppose for a moment that such was the fact. Then, it 
seems clear, that this cannot be attributed to the defendants. The wood had 
been brought down by them as freight. It was deposited in such a manner as 
not to interfere in the least with the railroad. Two trains of cars passed after 
the wood was so deposited, without interruption or accident. After the wood 
was deposited by the defendant, it was disturbed by the negroes of the owner 
of it. who were engaged in _—s it away. They were so engaged at the time 
the second train of cars passed. If it be true, that a stick of this wood occa- 
sioned the mischief, by whom was it placed in such a position as to cause it? 
Not by the defendants most certainly ; but by the negroes of Proctor. Under 
the facts, then, no recovery can be had against the defendants, unless they are 
to be held responsible for the acts, not of their own agents only, but of all other 
persons along the railroad. However, a jury may be inclined to act upon such 
a principle when their sympathies are excited, it is hardly probable that a court 
will recognize it as having any foundation in law or in equity. 
But if this is a case in which any responsibilty attaches to the defendants, 
: the damage awarded to the plaintiffs are excessive. In the Ohio case and in 
that of Stokes v. Saltonstall, there was gross misconduct; and vindictive 
damages were properly due. Here, there was nothing of the kind. If the plain- 
tiffs are entitled to recover at all, it is only a fair compensation for the pecuniary 
loss they have suffered. They can justly pretend to nothing more. The 
damages, however, which have been awarded them are so extravagant that they 
must be looked on as a penalty inflicted on the defendants, rather than a com- 
pensation given to the plaintiffs. 

The judgment of the court was pronounced by 

Eustis, C. J. This is anactioninstituted by the husband and wife against the 
defendant for $15,000 damages from injuries sustained by the wife from her 
having been thrown from the defendants’ car when under way. It appears, 
that on the 12th of September, 1849, when the locomotive was going very fast 
on the Mexican Gulf Railway, near Proctor’s landing, one of the cars was 
thrown off the track and broke down. Several of the passengers were wounded 
and seriously injured; the wife, one of the plaintiffs, had her leg broken in the 
shock, and was confined to her bed for four months in consequence of the frac- 
ture. The case was submitted to a jury who rendered’a verdict for the plain- 
tiffs in the sum of $4000; judgment was rendered accordingly, and the defen- 
dants have appealed. 

The plaintiffs’ suit is founded on the allegation of negligence, want of skill 
and imprudence of persons in the service of the company ; and it is contended, 
that this general allegation is limited by the cause of the accident, which is 
assigned in the petition, which is, that the company had placed many cords of 
wood so near the rails, and had so badly piled said wood that the action of the 
locomotive in passing caused the same to full, and to fall upon the road. It is cer- 
tain, that the accident happened at the wood pile, and the probability is that it 
was caused by the falling of a log of wood on the track. 

Admitting that some uncertainty exists on this subject, and the testimony of 
the witnesses is conflicting, we cannot disturb the verdict of a jury on that 
account. The cause of accidents of this kind is often difficult to be ascertained 
with precision, but the plaintiffs in this case have proved, thet she was @ passen- 
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ger in the cars; she has proved the accident and great bodily injury to herself; CaRMANTY 
she has designated a cause, which she was not bound in law to do, and which sassnedl GuLr 
her case was weakened by stating; and the verdict of the jury on contradictory Soot 
testimony has affirmed her allegations. Mrs. Carmanty at the time of the acci- 
dent was a teacher in one of the public schools of this city. Her salary was 
$60 per month; and, though her means were limited, she was very much 
esteemed and respected in her vocation. She suffered a great deal from the 
injury and from her confinement. The estimate of the value of the services of . 
the surgeons, in consideration of the position of Mrs. Carmanty, is rated at $250 
in the testimony ; but were she wealthy the charge would be double. $100 
was considered a fair estimate of the cost of medicines, nurses, and apparatus. 
The fractured limb will always be more or less attended with pain after much 
exercise and a change of weather, and it will take two years before she can use 
it as well as the other. 

Under these circumstances the jury assessed the damages at $4000, which 
we are called upon to reduce as being excessive. Notwithstanding our control 
over the verdicts of juries in cases of this kind, and our disposition not to allow 
excessive damages in any case to be exacted, we are at a loss in this instance for 
a principle on which the amount of the damages can be reduced. Every case 
of this kind must depend on its merits; and we cannot undertake to say that the 
jury has exceeded that discretion in the allowance of a compensation to the 
plaintiff for her grievous injury, which the law empowers them to exercise, and 
which they have exercised under the responsibility of their oaths, and which 
the judge of the first instance has sanctioned. 

The judgment of the district court is therefore affirmed, with costs. 








Henry Howianpd v. Witttam CaMMETT et al. 


The court will not heed the opinion of port wardens as to the cause of damage, when all 
the facts are in evidence upon which that opinion was founded. 

Where a vessel is sued for damage done to goods in transportation, the burthen of proof is 
on the defendant, (after the damage is proved,) to show it did not happen-on board 
the vessel. a 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Winthrop, for plaintiff. E. L. Goold, for defendants. The judgment of 
the court was pronounced by 

Eustis, C. J. This is an action by the consignee of five cases of looking- 
glasses shipped on board the ship Emblem in Liverpool for New Orleans, for 
the recovery of damages alleged to have been caused by the careless and im- 
proper handling and storage of the articles in the course of their transportation. 
The plaintiff had judgment, and the defendants have appealed. 

In the consideration of this case, we do not heed the opinion of the port 
wardens as to the cause of the damage, inasmuch as we have all the facts before 
us in which their opinion was formed. The facts us to the exterior condition of 
the cases stated by them, we do not understand the bill of exceptions taken by 
the defendant’s counsel as embracing. It is, therefore, not necessary further to 


notice the bill of exceptions. a6 
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It is conclusively proved, that the cases were delivered in Liverpool to the 


. AS. mate of the ship under proper caution, as to their handling and contents, and that 





there were printed directions on the outside in these words, ‘glass, with care, 
this edge to be kept uppermost.” No serious question appears to be made as 
vo their condition when put under the charge of the carrier. 

The evidence in the-case is quite contradictory, and the learned judge of the 
district court has determined, that the only satisfactory conclusion that can be 
drawn from it is, that the glass was broken while it was in the custody of the 
defendants. 

The cases were examined in the plaintiff’s store and the glass was found 
broken. The defendants contend, that the breakage was caused by the trans- 
portation of the cases in a common dray, from the ship to the plaintiff's store, 
and that they ought to have been carried in a furniture cart. But it is, we think, 
proved that the cases bore external marks of violence which must have occurred 
on board the ship. The glass, in one of the cases, was broken to pieces on 
board the ship, and we think the district judge right in assigning the injury to 
the glass in all the cases, to the same cause. 

Under the general rule, we think, the burthen of proof of the cause of the 
damage rested with the defendants. They have entirely failed in their proof in 
this respect. Shackelford v. Wilcor, 9 L. R. 59. Code, 2725. 

The judgment of the district court is therefore affirmed, with costs. 


- 


A. Lerrwitcu v. St. Louis Perretrvau Insurance Company. 


Where a policy for tobacco shipped states that the insurers shall not be liable for damage or 
injury to goods by dampness, change of flavor, or by being spotted, discolored or mouldy, 
unless the same be caused by actual contact of sea water with the articles so damaged, it 
is incumbent on the plaintiff to show that the damage occurred in thet manner 

If the underwriters be responsible for a partial loss, it is with reference to the market valae 
at the port of departure. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 
Hoffman and H. D. Ogden for plaintiff. Hunton and Bradford, for defen- 
dants. The judgment of the court was pronounced by , 

Surpect, J. This action is upon an open policy upon 307 packages of 
tobacco, shipped by the plaintiff from New Orleans to Charleston, and which, 
with the exception of two packages, was sold at auction at Charleston, as 
damaged, for account of whom it might concern, after a survey by port wardens. 
The policy given by the defendants was to an amount of $5000; and one for 
$2000 was given by another office. The damaged tobacco produced at auction 
gross $1211 09. The plaintiff claimed under this policy the sum of $3771 26, 
and had a verdict for that amount. The defendant has appealed. 

The point. of seaworthiness does not seem to us so clearly in favor of the 
plaintiff as was assumed by his counsel in argument. We do not, however, deem 
it necessary to form and express an opinion upon that point, since upon other 
grounds we think the judgment must be reversed. 

There is no doubt a large portion of the tobacco upon its arrival in Charleston 
was in a damaged condition. The question is whether this damage is attribu- 
table in whole or in part to perils of the sea; and if in part to such causes, to 
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what extent. Before noticing the evidence upon this subject, it is proper to Lerrwrrcen 
recur to the terms of the policy. It stipulates “that the insurers shall not be gy. Reses Prr- 
liable for damage or injury to goods by dumpness, change of flavor, or by being "*TCAt INsv- 
spotted, discolored or mouldy, unless the same be caused by actual contact of : 
sea water with the articles so damaged.” It is also * provided, that no loss 

except general average shall in any case be paid, unless amounting to five per 

cent, after deducting proceeds of savings, if any. and exclusive in each case of 

all charges and expenses of ascertaining and proving the loss.” 

It appears that soon after the vessel got to sea she was found to be leaking, 
without stress of weather. This leak seems not to have injured the tobacco. 
Subsequently, however, tempestuous weather was encountered, which caused 
further exposure of the cargo to salt water; and the evidence justifies the 
conclusion that the salt water came into actual contact with some of the packages 
of tobacco. Soon after the vessel’s arrival at Charleston a survey was made on 
shipboard by two wardens of that port, who by their report represent two 
hundred and twenty five boxes of the tobacco as ‘* wet, damp and stained, some 
very slightly, owing to leaks through deck and waterway seams.” In a second 
report, made on the following day by two merchants at the request of the con- 
signees, upon examination after landing, they state ‘that they found three 
hundred and five boxes of the tobacco damaged by salt water; some of the 
boxes which did not appear damaged on the outside, on being opened were found 
to be damaged.”” They recommended a sale at auction for account of whom it 
might concern. They also furnished an estimate of what the tobacco would be 
worth in the Charleston market, if in a sound and merchantable state. A sale 
of the three hundred and five boxes was soon after made at auction. 

These merchants were examined under commission by the plaintiff. From 
their testimony it appears that they made a subsequent examination, which 
brought them to a different opinion. ‘They state that upon the examination 
previous to their report, they had formed the opinion that the tobacco was 
damaged by salt water. That they saw the tobacco afterwards, and made a 
more full and thorough examination. They then became convinced that it had 
been more injured by age and frequent transportation than by salt water. The 
variety of marks upon the boxes indicated that it had passed through many 
hands. It was moulded and dry, and the boxes decayed: circumstances indica- 
tive of age. Apparently disappointed by the result of this examination of his 
witnesses, the plaintiff took out a second commission to examine the same 
persons. They still adhered to the conclusion adopted upon their second 
examination of the tobacco; which it appears was made by one of them at the 
exposure for public sale, which took place soon after the arrival at Charleston, 
and by the other at the request of the Charleston underwriters, who had 
expressed themselves not satisfied as to the injury of the tobacco on the 
voyage. 

Those witnesses are perhaps reprehensible for having acted at first without a 
sufficiently minute examination ; but their change of opinion seems to have been 
the result of honest conviction, upon further and fuller examination. Besides 
their testimony, there is evidence tending strongly to corroborate the conclusion 
that the deterioration of the tobacco was largely attributable to age and the 
effects of previous transportations. It is proved that an important portion of it 
had been received a year before at New Orleans from Mobile, shipped to Vera 
Cruz, and brought back. A witness, who was at the time the plaintiff's agent, 
states that it was on its return from Vera Cruz dry, mouldy and rotten with age. 
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There is also reason to believe that the residue of the shipment had been on 


St.Louis Pen- banda good. while, and had become deteriorated by age and other causes. The 


PETUAL INsu- 
Rasce Co. 





plaintiff has not thought proper to furnish evidence as to the quality and condition 
of the merchandise before the shipment, beyond the bill of lading. 

The result of a careful examination of all the evidence by this court is an 
imability to deduce from it, with anything like reasonable certainty, a jugt estimate 
of the proportion of injury attributable to perils of the sea encountered upon 
the voyage insured, . It is proper also to add, that the evidence is defective upon 
the subject of value. If the underwriter in this case is answerable at all for a 
partial loss, it is with reference to the market value at the port of departure: 

lt is therefore ordered, adjudged and decreed, that the judgment of the court 
below be reversed; and judgment is now rendered as in case of non-suit; the 
plaintiff to pay costs in both courts. 





Antonio Roca v. J. B. Suawson. 


The speculative opinions of a physician founded upon a post mortem examination, as to the 
time of the inception of a redhibitory disease, should not be received as full proof of the 
fact. 

To entitle a party to recover the price of a slave who has died of a redhibitory diséase, the 
slave must have received suitable attention after the disease made its appearance, and 
medical attendance, if possible, must have been seasonably procured. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Roselius and Latour, for plaintiff. 7. W. Collins, for defendant. The 
judgment of the court was pronounced by 

Rost, J. This is a redhibitory action. The plaintiff claims the rescission 
of the sale of a slave sold to him by the defendant on the 21st October, 1847, on 
the ground that before and at the time of the sale the slave was afflicted with 
an incurable chronic pulmonary consumption, of which he died on the 31st 
March, 1848. The defendant filed a general denial, and has appealed from the 
judgment rendered against him on the issue thus made. 

- There is no evidence of the existence of any external symptom of the disease 
alleged before or at the time of the sale. A witness who had the slave in charge 
during several years testifies that, down to the time of the sale, he was sound 
and always healthy, excepting once, when he was sick from excessive drinking 
and had the delirium tremens, Witness further says, that he was uniformly 
put to hard work, and that he never complained of pain in the side, difficulty of 
breathing or cough. The same witness saw the slave twice after the plaintiff 
purchased him, and says that he never saw him look so well before. 

On the 1st of March, 1848, a physician was first called in to see him ; he felt 
sick, and another physician was called in his place. These two geutlemen 
attended the slave until he died, and made a post mortem examination, in which 
they ascertained the existence of the disease alleged. One of them gives it as 
his opinion that the disease was of two or three years’ standing ; the other says, 
that it could not have commenced less than ten or eleven months before its ter- 
mination. Another physician examined for the defence has declared, that it is 
impossible to say how long the disease has existed from a post mortem examina- 
tion, and that it frequently runs its course in a few months. 
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In the case of Seaton v. Municipality Number Two, 3d Ann. 44, we held 
that the conjectural opinion of witnesses, unsupported by any other evidence, 
did not carry conviction to the mind, and could not be received as full proof of 
any fact. In the case of the Executors of Duprey v. Prescott, lately determined 
in the Western District, we applied the same principle to the opinions of physi-+ 
eians. founded on post mortem examinations, and intended to show the time at 
which the disease had commenced. 

This rule appears to us peculiarly applicable to the present case: the slave 
was purchased by the plaintiff as an habitual drunkard ; that vice predisposes 
to the disease of consumption, and, according to witnesses, greatly accelerates 
its course. We believe, under the evidence, that it may have commenced after 
the sale, and that possibility is fatal to the plaintiff’s claim. 

But supposing that, although no outward symptom indicated the disease at the 
time it did actually exist in its incipient stage, it was not then necessarily incur- 
able. A few weeks after the sale, when the symptoms proved on the tria] were 
first discovered, it wus the duty of the plaintiff to call in a physician, and to have 
the slave properly attended to; instead of this, he kept him at hard work all the 
time, and no physician saw him until months after those symptoms were known 
to the plaintiff to exist, and when it was too late to arrest the progress of the 
disease ; this negligence and want of humanity on his part, would, under all 
circumstances, prevent his recovery. ; 

It is therefore ordered, adjudged and decreed, that the judgment be reversed ; 
and that there be judgment ia favor of the defendant, with costs iv both courts. 
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Succession or J. Bozanrt. 


Where the executor has filed a final account, which is opposed by one of the heirs on a 
claim he holds against the succession, the opposition should not be dismissed upon the 
ground that the opposing heir should resort to an ordinary suit against the other heirs. It 
is a succession case to which the parties are not entitled to a trial by jury. 


PPEAL from the District Court of Jefferson, Clarke, J. Grivot, Race 
and Foster, for appellees. Livingston and M. M. Reynolds, for appellant. 
The judgment of the court was pronounced by 

Rost, J. The defendant, who is the testamentary executor of the late Jean 
Bozant, filed a final account of his administration, showing a balance in money, 
and the share coming to each of the heirs of the deceased ; he prayed that the 
heirs might be cited and for the homologation of the account, and leave to dis- 
tribute the assets in accordance therewith. In his petition, he stated that A. 
Bozant, one of the heirs, claimed from the succession the balance of an unliqui- 
dated account, amounting to $8024 34, which he had refused to allow, because 
no evidence had been adduced in support of it. 

The heirs were personally cited. A. Bozant appeared and made opposition to 
the account, claiming to be placed thereon as a creditor for the amount of his 
claim. Two of the other heirs excepted to this proceeding, on the ground that 
as the executor had refused to acknowledge the claim, the only remedy of the 
opponent was to establish it in an ordinary suit. 
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Svccessios or The district judge considering that, under article 986 of the Code of Practice, 


.the opponent should have brought a separate suit, and that in contesting his 
account, the other heirs could not be deprived of the trial by jury, which two of 
them claimed, sustained the exception and dismissed the opposition. A. Bozant 
has appealed. 

We are of opinion that the district court erred. This being a claim against 
a succession, the parties would not have been entitled to a trial bya jury if a 
separate suit had been brought. The executor and one of the heirs are 
willing to litigate the claim in this form; and although the other heirs may inter- 
vene for the preservation of their rights, they cannot be permitted to file excep- 
tions as to mere matters of form which the executor and one of the co-heirs 
have waived. Parties litigant must agree as to the manner of prosecuting their 
claims, and are never allowed to make inconsistent pleas. Succession of Hilligs- 
berg, ante p. 118. -Pargaud v. Gifins, 10 L. R. 356. 

The rule laid down in the unreported case of the Succession of Layton, is 
undoubtedly correct, with the reservation therein made; but that case was not 
analogous to the present ; it turned upon an opposition to a provisional account 
showing a distribution among creditors and a balance due to the executors. The 
court held, that as the opposing creditors claimed no part of the money dis- 
tributed, and the court could not rendera judgment ordering the payment of 
their claim out of it, the homologation of the tableau could not_affect their rights, 
and they should not be permitted to delay the homologation of the account to 
the prejudice of other creditors, when art. 986 of the Code of Practice pointed 
out a separate and distinct suit as the proper mode of liquidating unsettled claims 
against successions. 

In this case the account is final, and involves a partition among the heirs; there 
are no creditors to be paid, and the opponent is entitled to a share of the fund to 
be distributed ; the amount of which cannot be ascertained until his claim is liqui- 
dated. 

We are unable to perceive the necessity or expediency of a separate suit, 
and the law does not imperatively require it. 

It is therefore ordered, that the judgment in this case be reversed. It is fur- 
ther ordered, that the opposition of A. Bozant be reinstated, and the case 
remanded for further proceedings according law; the costs of this appeal to be 
paid by Catherine and Cecile Bozant. 





Wiuttam S§S. ParapisE v. Farmers anp Mercuants’ Bank 
or Mempuais. 


Property, in relation to which an order of court of a sister State of competent jurisdiction 
has been issued, and which has been fraudulently or forcibly withdrawn and brought to 
Louisiana, is not liable here to attachment by third persons, so as to defeat the rights 
acquired by virtue of the previous order. In such a case, a decree will be entered order- 
ing & prompt restitution of the property, or such decree as will prevent any right being 
acquired by those fraudulent attempts. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
John Finney, for plaintiff. W. C. Hamner, for defendants. A. A. Frazer, 
forintervenor. The judgment of the court was pronounced by 
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Eustis, C. J. In this suit a large amount of bills and notes, and other assets eros 
of the bank, defendant, were attached in the hands of Jeptha Fowlkes, its presi- Peshuies AND 
dent, who was at the time in this city, and who stated, under oath, that he ———— 
intended in a few days to leave it for his home in Tennessee. The property Mxmruis. 
attached was, by an order of the court, delivered to the sheriff, and is now sub- 
ject to its control. The court of the first instance ordered this property to be 
delivered over to an intervenor, who had been appointed, by a decree of the 
Court of Chancery for the Middle Division of Tennessee, receiver of the effects 
of the bank, and thus defeated the attachment. From this judgment of the 
court the present appeal is taken by the plaintiff, who was an attaching creditor. 
He has since died, and his representative has been made a party in this court. 

To take the statement of the facts as admitted by the counsel for the plaintiff, 
it appears that a suit was instituted in the Court of Chancery at Memphis by 
Thomas S. Cope and others, stockholders of the bank, against the bank, in which 
Fowlkes its president, and other directors, were parties defendant; that during 
an unsuccessful attempt to enforce the ‘process of the court of chancery, 
Fowlkes, the garnishee, obtained possession of and ran off with the property 
which is attached in this case. The property which thus stands before us for 
adjudication, thus appears to have been brought within the jurisdiction of this 
court in disobedience and in violation of the process of a court of a sister State, 
and in fraudulent violation of the rights of property of its real owners. It is 
proved, that the process of the court of chancery, and a writ of injunction and 
an order directing the delivery of the assets of the bank forthwith to the receiver 
appointed was duly served on Fowlkes, as well as on the directors of the bank. 

The grounds on which it is contended the judgment of the district court is to 
be reversed, are: 1. That a receiver in chancery cannot maintain a suit without 
special authority from the court which appoints him. 2. That the possession of 
the property attached, not having been in the receiver, it is liable to the process 
of attachment at the instance of a bond fide creditor. 

We will not enquire into the technical question whether the authority of the 
chancellor is necessary to institute a suit at law; it is sufficient for us that pro- 
perty, in relation to which an order of a court of a sister State of competent 
jurisdiction has been issued, has been fraudulently or forcibly withdrawn from 
its jurisdiction by a party to the suit, and that the injunction issued in this case 
by the chancellor is still in force and binding upon the offending party. The 
order of the court of chancery is a sufficient authority for the intervenor to 
receive the assets of the bank ; and the delivery to him will be a good delivery, 
binding upon the bank, as well as in the furtherance of justice. We have 
uniformly discountenanced all attempts, in whatever furm they may be made, of 
making our courts instruments for defeating the action of courts of other States 
on property within their jurisdiction, by means of clandestine or forcible 
removal to this State. ‘The only decree which we render in such cases is that 
of immediate and prompt restitution, or one preventing any rights to be acquired 
by these attempts to defeat the ends of justice. 

This is an answer to the question raised concerning the peculiar right of the 
creditor. The only right which he in any event could reach, would be subor- 
dinate to the injunction from the operation of which this property has been 
attempted to be removed. Not only on general principles, but on the cases cited 
by the learned judge who decided this case, the cluim of the plaintiff to subject 
this property to attachment is without the shadow of right. In the case of 
Simmins v. Garrison, 4 Humphreys, 148, which occured in the State in which 
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Panavise the occurence before us took place, a slave was decoyed from his owner for 
Declan anp the purpose of subjecting him to the jurisdiction of the courts, under an attach- 
=. Ss’ ment. The owner was a non-resident, and the court dismissed the attachment 
Memruis. declaring that such an act could not give jurisdiction, and the chancellor ordered 
the slave to be taken to the State line and delivered to hisowner, who resided 
in a contiguous State. 
. The judgment of the district court is therefore affirmed, with costs. 
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H. M. Rostnson v. Joun F. Srapves. 


The lessor has a privilege as well for'rent not due as for rent due, and is entitled to that 
privilege in preference to a creditor who has made a seizure upon execution. C. C. 2675. 


PPEAL from the Fifth District Court of New Orleans, Buchanan,"J. 

W. C. Hamner, for plaintiff. Griffon and Trudeau, for third opponents. 

The judgment of the court was pronounced by 
Suet, J. The heirs of Trudeau leased a store to Staples for one year 
from 1st November, 1849, at a rent of $150 per month, payable monthly. 
Robinson, a creditor of Staples, obtained a judgment against him, and caused a 
fieri facias to be levied upon the stock in trade of Staples (who kept a drug shop 
’ on the premises), and also upon all the shop furniture. The stock, &c. being adver- 
tised for sale by the sheriff, the lessor who had received only part of the rent 
that had fallen due, took arule upon the plaintiff to show cause why the pro- 
ceeds of the sale about to be made, to the amount of the entire rent due and to 
become due, should not be paid to them as privileged creditors. After hearing, 
the district judge maintained the privilege, and decreed that the amount of rent 
due should be paid forthwith to the lessors out of the proceeds of sale ; and that 
the sheriff should pay them out of the proceeds a sum of $150 at the end of 

- each month thereafter, up to the 1st November, 1850. 

The plaintiff has appealed; and, while he admits the correctness of the decree 
as to the rent matured, contends that there was error in the allowance of privi- 
lege for the rent not due. 

We think there is no error in the judgment to the prejudice of the appellant. 
The article 2675 of the Civil Code declares, that the lessor has, for the payment 
of his rent and other obligations of the lease, aright of pledge on the movable 
effects of the lessee which are found on the property leased. The language is 

. general and cannot be restricted to rent due. The right to levy a provisional 
seizure, even before the rent be due, is given by the statute of 1839 to the lessor 
who has reason to believe that his tenant is about to remove his property. We 
do not consider this statute as creating the privilege. but providing a conservative 
remedy for its enforcement. It is not, therefore, well argued by plaintiff's 
counsel that the lessors cannot have their privilege in this case because they did 
not make a provisional seizure under the statute. The proceeding was unne- 

cessary, the property being already ‘in custodia legis” under the fieri_facias. 
: Another creditor threatened to absorb, by his proceedings, the lessor’s security, 
and if they were not permitted to protect their privilege prospectively, the secu- 
rity would have been lost. It is only when the landlord’s security is not endan- 
gered that he is obliged to wait until the rent falls due. 
Judgment affirmed, with costs. 
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Duncan N. Hennen tv. Haypen-and Keuty. 


The lessor is entitled to have the lease annulled if the lessee does not pay the rent. 

The lessor is bound for the expense of such repairs as decay renders necessary; but the 
lessee has no right to have such repairs made at his expense, unless the lessee has first 
put him in default. 


PPEAL from the District Court of Jefferson. Clarke, J. The judgment 
of the district court was as follows: ‘This case is before the court after a 
new trial. The plaintiff sues to cancel a lease, on the ground that the defen- 
dant’s lessees refuse to pay rent. The latter, being put in default for non-pay- 
ment, attempt to justify their refusal, on the piea the* the plaintiff had neglected 
to repair the floors of the premises which had decayed, and had refused to 
deduct from the rent the costs of those repairs made by the lessees themselves; 
for which, $230, a reconventional demand is instituted. There is no doubt but 
that, under articles 2686, 2687, C. C., the lessor is bound for the expense of 
repairs which decay renders necessary. But the lessee cannot himself make 
the repairs at the lessor’s expense, unless he complies with article 2664, and 
puts the landlord in default. There is no proof that the landlord was called on 
to make the repairs. 

“It is therefore ordered and decreed, that the lease of the premises in the 
petition described be annulled and cancelled as prayed, and possession thereof 
be delivered to the plaintiff, at the costs of defendants; and further, that the 
reconventional demand be dismissed as in case of non-suit.” 

D. N. Hennen, in proprid persond. Elliott, for defendant. The judgment 
of the court was pronounced by 

Eustis, C. J. For the reasons given by the judge of the district court, it is 
ordered, adjudged and decreed, that the judgment of the court below be 
affirmed, with costs. 





* Henry Penny v. Peter B. Taytor et al. 


To entitle a party to recover damages for the wrongful sequestration of a vessel, he must 
prove that he suffered damage from the consequent detention of the vessel to entitle him 
to recover on that account. 


The fees paid counsel for defending a sequestration wrongfully issued should be re-imbursed, 
and will be allowed in a suit for damages for the issuance of the sequestration. 

To maintain an action for a malicious prosecution, want of probable cause as well as malice 
must have existed in undertaking the prosecution. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge. J. 

J. A. D. Rosier, for plaintiff. E.A. Brudford, for defendants. The judg- 
ment of the court was pronounced by f 

Eustis, C.J. This is an action against Taylor and Zacharie, the principal and 

surety on two sequestration bonds given in the ease of Taylor v. Penny, in 

which the brig Mount Vernon was seized. It is charged that the writ of 

sequestration was wrongfully sued out; the damages claimed amount to twenty- 
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five hundred dollars. The plaintiff had a verdict for six hundred dollars, on * 


. which judgment was rendered, and the defendants have appealed. The plaintiff 


in his answer on the appeal has asked for a change of the judgment, allowing 
him the amount claimed in his petition. 

The damage of which the plaintiff complains is alleged to have resulted from 
the seizure and detention of the brig while she was ready for sailing, and from 
the loss of profits and expense incident thereto; fees paid counsel; and from 
being harrassed by the vexatious proceedings under the sequestrations aforesaid, 
which it is charged were taken with malice on the part of Taylor. 

It is admitted that the plaintiff paid Messrs. Peyton and Rosier the sum of two 
hundred and fifty dollars, as a fee for defending him in the original suit. It 
appears that the Mount Vernon was taken possession of by the sheriff under 
the writ of sequestration issued at the instance of Taylor ou the 22d of May, 
1847, and was on the 25th following released on Penny's depositing the sum of 
five hundred dollars with the sheriff. On her return from a voyage to this port 
she was taken under another writ of sequestration granted by the judge on the 
ground of the insufficiency of the security given. This writ was executed on 
the 3d of July, 1847, and on the 7th following the vessel was released on 
Penny’sbond, with security in the sum of two thousand five hundred dollars. 
The returns of the sheriff are relied upon to show the detention for which the 
pluintiff claims damage. But the evidence shows that there was no detention 
by the seizure in May. She was cleared on the 24th and sailed for Havana on 
the 25th, and the freighter of the vessel, the plaintiff's own witness, knew of no 
detention. The testimony is silent as to any detention of the vessel in July; 
and as to the mode in which the writ was executed, or the extent to which the 
custody and possession of the vessel or her business was interfered with by the 
sheriff’s officer we are left without any evidence which is at all satisfactory. 

We consider that no damages are proved to have resulted to the plaintiff from 
the detention of the vessel, and that to enable him to recover for this cause proof 
to that effect ought to have been administered. Selleck v. Kelly, 11 R.R. 145, 
Jones v. Doles, 3d Ann. 589. 

The expense the plaintiff was put to for counsel fees, for the purpose of 
having the vessel released from the sequestration, and other expenses resulting 
therefrom, the defendants by their bond are clearly bound to reimburse to the 
plaintiff. The judgment of the district court, affirmed by this court, deter- 
mined that Taylor had no interest in the Mount Vernon, and consequently the 
writs of sequestration were wrongfully sued out The plaintiff paid his counsel 
two hundred and fifty dollars for their professional services in the suit; the 
portion fairly due for the services relating to the release of the vessel from the 
sequestration we think is all he is entitled to recover. 

We think the verdict of the jury clearly erroneous. The defendant Taylor is 
not liable to the plaintiff for a malicious prosecution. ‘To maintain such an 
action, want of probable cause as well as malice, must exist. The evidence in 
the original case we do not think establishes either. Under the verdict we are 
authorized to allow the plaintiff in addition a sum for damages, the amount of 
which cannot be specifically proved. 

It is therefore decreed, that the judgment of the district court be reversed ; 
and that the plaintiff recover the sum of ove hundred and fifty dollars with 
costs in the district court; those of the appeal to-be paid by the plaintiff and 
appellee. 
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Mary M. Tiwpertake v. Wipow R. Brann. 


A jadgment in favor of heirs against their mother who was also their tutrix, is only prima 
facie evidence of her indebtedness to them, and does not bind her creditors if they can 
show the amount was not due. 

A mother who is tutrix of her children does not owe interest on their shares, when the same 
is less than the value of the support and education of the children. 


PPEAL from the Second District Court of New Orleans. Lea,J. R. 

Mott and H. D. Ogden, for appellees. H. H. Strawbridge, for under- 
tutor. Stockton and Steele, for opponents. ~The judgment of the court was 
pronounced by 

Preston, J. Robert Brand departed this life in the city of New Orleans 
in the fall of 1832, leaving the defendant, his widow, and eight minor children, 
one of whom has since departed this life. 

The widow was duly qualified as tutrix of her minor children, and had the 
greater part of the community property adjudicated to her. A part was 
reserved for the payment of debts. That part adjudicated to her amounted 
to $15,369. She obtained a release of the legal mortgage on the property, 
except on a lot in Camp street, which she specially mortgaged to the under- 
tutor of her children to secure their interest in the same, and her faithful 
administration as their tutrix. 

As tutrix of her minor children she administered the estate, and caused a part 
of the remaining property, which was not adjudicated to her, to be sold to pay 
the debts of the succession. 

In 1835 she rendered to the court of probates an account of her administra- 
tion, which was duly homologated, establishing the balance in favor of the minor 
children at $9507 50. In the account she represented a lot of ground in 
Hevia street, estimated in the inventory at $5600, and reserved to pay debts, 
as yet unsold. 

The widow removed to Kentucky with her children, and reared and educated 
them in that State. 

In 1848, five of the children, being of age or married, instituted this suit 
against their mother, to recever their share of the balance established in their 
favor in 1838, and claim legal interest from the year 1833; and further demanded 
that the house and lot situated in Camp street, specially mortgaged to them, 
should be sold to satisfy their claims concurrently with the two children who 
were yet minors. They alleged, that she had in some manner disposed of the 
lot of ground in Hevia street, and claimed that she should account to them for 
the same. 

Judgment was rendered in favor of the children for $9507 50, with interest 
from the 11th of March, 1833, and decreeing, that the lot in Camp street, 
specially mortgaged to them, should be sold for cash to satisfy the same. It 
was sold, and produced $11,900 free of all charges. 

At this stage of the proceeding Messrs. Collins and Timberlake filed an 
opposition to the distribution of the proceeds of the lot among the heirs, and 
claiming the payment to them out of the same of a debt of about $4000 due 
by Mrs. Brand, and secured by a pledge of the house and lot. Judgment was 
rendered in their favor for $809 58, with interest, and that each heir of Robert 
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Brand should pay out of his virile share of the proceeds of the Camp street lot 
his proportion of the debt. 

The heirs of Brand have appealed. They plead the prescription of one, 
two, three, and five years against the claim of the opponents; but the claim 
was acknowledged in writing by Mrs. Brand, from whom it was due in 1847 
and again in 1849. And, as it is neither alleged nor proved that she was 
insolvent at the time she made the acknowledgment, we are of opinion that it 
is binding on the heirs, and gives the opponents the right, to controvert the 
judgment in their favor against her. 

The judgment in favor of the heirs against their mother is but primd facie 
evidence of her indebtedness to them, and does pot bind her creditors if they 
can show that the amount was not due. The interest on the amount due the 
minors cannot be allowed to the prejudice of creditors of their mother and tutrix. 
She had but the legal interest on $9500, deducting ten per cent for her commis- 
sion on the same, with which to support and educate eight minor children. 
She not only necessarily expended that amount, but, it is also proved, expended 
far more for those objects. She had the right to deduct this interest from 
the claim of her children against her; and her creditors must have the benefit 
of that right, See the case of the Succession of Guillemin, 2d Ann. 638. 
The marriage or majority of some of the children may have arrested this 
expenditure as to them; but even this will not affect the conclusion to which we 
have come to affirm the judgment in this case. 

Their ages are specified in the application of Mrs. Brand to qualify as their 
tutrix; and arresting interest at their majority, would not increase the sum due 
to the children more than $1500, or, in-the aggregate, make $11,000 due to them. 

Mrs. Brand inherited from a deceased son one fourth of his share in the 
$9500, say $294, which, deducted from $11,000, and the balance from the net 
proceeds of the sale of the house and lot would leave about $1200 surplus to 
meet the opponent’s claim of $809, with five per cent interest from the Ist of 
September, 1846; rendering it unnecessary to examine the other grounds of 
opposition made by the third opponents. 

The judgment of the district court is affirmed, with costs. 





Junius Amis v. Purvis, Woop & Co. 


Where the record of appeal is not filed until after the return day, and no application for an 
-~ extension of time has been made, the appeal will be dismissed upon motion. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Isaac Thomas, for appellant. John Finney, for appellees. The judgment 
of the court was pronounced by 
Preston, J. The defendants and appellees have moved to dismiss the appeal 
in this case. It was granted on the 15th of February, 1850, and made return- 
able in the Supreme Court on the fourth Monday of March following ; but the 
transcript of the record was not filed in the court until the 17th of April, 1850, 
and no application was made for further time. On the 20th of April, 1850, the 
motion to dismiss the appeal was made. It must therefore be dismissed at 
appellants costs, which is decreed. Dwight v. McMillen, 4th Ano. 350. New 
Orleans and Carrollon Railroad Company v. Hood, 3d Ann. 226. Penney ¥. 
Sommerville, 3d Ann. 668. 
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Mary E. Macgre v. Samvet SMITH. 


Where mirrors have been set in the wall by making recesses therein, which recesses would 
be left in their rough state if the mirrors were removed, they will be considered as 
attached permanently to the building, and are included in a sale of the building. C. C. 459. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 
Joseph and Halsey, for plaintiff. Hoffman and H. D. Ogden, for defen- 
dant. The judgment of the court was pronounced by 

Rost, J. The heirs of Benjamin Story, of whom the plaintiff is one, caused 
a judicial sale of the property comprising his succession to be made for the 
purpose of effecting a partition. 

The question presented by this case is, whether two valuable mirrors, found 
in one of the rooms of his dwelling house, passed under the adjudication of the 
house made to the defendant. The district court held that they did not, and he 
has appealed. 

The plaintiff alleges and has shown, that at a previous sale of the movable 
effects of the succession the mirrors were adjudicated to her, but as the 
knowledge of that fact is not brought home to the defendant, we have only to 
inquire whether, under art. 459 of the code, they had been attached perma- 
nently to the building by the deceased; if they were, the defendant has 
acquired them. It is shown that they were not affixed to the building with 
plaster or mortar, and that they could be removed without being broken or 
injured. It is further contended by the appellee that they might have been 
removed without breaking or injuring the part of the building to which they were 
attached, and that, as this case comes under none of the provisions of art. 460 of 
the code, the judgment should be affirmed. t 

On this question of facts the testimony is conflicting, and if the cases specified 
in art. 460 could be construed as limiting the general disposition of the preceding 
article, we would pay great deference to the opinion to the district judge ; but 
we do not think this interpretation can be sustained. Art. 459 provides that all 
such movables as the owner has attached permanently to the building are 
immovable by destination; it embraces all cases in which the movable has been 
placed by the owner ad integrandum domum; and when none of the presump- 
tions established by art. 460 exist, the fact may be shown by any competent 
evidence. 2 Toullier p. 8, No. 16, 4 Duranton, p. 63, No. 68. 

It is shown in this case that, after Mr. Story purchased the mirrors, recesses 
four and a half inches deep were cut in the walls of the room to receive them ; 
that they were placed in those recesses and secured in their places by means of 
architraves or large wooden frames, which were nailed to plugs of hard wood 
fastened in the wall. The frames of the mirrors had grooves in them correspond- 
ing to a tongue in the architrave, and nails were driven from one to the other 
to make the glass more secure. The recesses were left rough and unfinished ; 
the glasses and architraves being clearly intended as a permanent finishing of the 
wall. It is difficult to conceive a case more strictly within the letter and spirit 
of art. 459 of the code. 

The code of France provides that if a niche is made in a wall to receive a 
statue, the statue placed there, though in no manner attached to the building, 
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becomes immovable by destination; and such we believe was the Roman law. - 
This is a much stronger case for the application of the rule. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be reversed, and that there be judgment in favor of the defendant, with 


costs in both courts. 





Francois Bazin et al. ». L. S. Szeura. 


The lessor’s privilege extends to the horses and carts kept by the lessee on the leased 
premises. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
L. Eyma and P. Warfield, for appellants. Dufour, Buisson and Collins, 
for appellees. The judgment of the court was pronounced by 

Supe... J. This case presents a contest for privilege between creditors. 
The appellants were lessors of a lot and sheds in which Segura, the lessee, kept 
his horses and carts, and where they were found at the time of the provisional 
seizure. The sole contest before the district judge seems to have been whether 
the landlord’s privilege extends to such property. The appellee contends that 
the generality of the words ‘movable effects of the lessee which are found on 
the property leased,” is to be restrained by the concluding clause of the same 
article of the code, in which it is said, that the right of privilege includes the 
furniture of the lessee and the merchandise contained in the house or apart- 
ment, if it be a store or shop. Sur les meubles meublans du locataire et sur 
les marchandises qui garnissent la maison ou appartement loué, sic’est un 
magasin ou une boutique. He refers also to the expressions used in the French 
text of articles 285, 287 and 288 of the Code of Practice. The appellants, on 
the other hand, rely upon the comprehensive terms used in the English text of 
the articles above mentioned, and also in articles 2676 and 3185 of the Civil 
Code. The lawgiver there speaks of ‘the effects” of the lessee, ‘* the mova- 
bles which are found in the place leased,” ** property used in the house,” ‘‘ such 
furniture or property as may be found in the house.”’ 

The legislation upon this subject is certainly loose and inaccurate, and its 
interpretation not free from difficulty. The conclusion to which we have arrived 
is, that the interpretation advocated by the appellee is too narrow. It would 
render many of the expressions of the lawgiver nugatory, and would also bring 
our code in conflict with the jurisprudence which is the source from which it 
is mainly derived. The landord’s privilege takes its origin from the Roman 
law. That law gave the lessor a tacit mortgage as comprehensive as the privi- 
lege which seems to be contemplated by the larger expressions of our codes 
above noticed, covering in general the movables which the lessee brings into the 
house. Eo jure ultimur ut que in predia urbana inducta illatave sunt, pignori 
esse credantur quasi id tacité convenerit. Les mémes lois Romaines accordaient 
ce droit d'hypothéque tacite, non seulement dans les baux des maisons, c’est-a- 
dire, des édifices Joués pour servir, 4 habitation du locataire, mais pareillement 
dans les baux des auberges, magasins, cours, boutiques et autres héritages sem- 
blables. They excepted, however, movables brought there for a merely tran- 
sient or temporary purpose. See Pothier, Louage, 110, 227, 245. Domat, 
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book 3, sec. 5, §§ 14. In France, a similar latitude is allowed, although the 
word “ garnit” used in the French text of our codes is found in the Napoleon 
Code. See Troplong on Privileges, No. 151. The reason for the privilege is 
found in the fact that the movables occupy the house, and are sheltered and 
protected by it. There is justice, therefore, in applying them to the payment 
of the rent. It will be observed, that in this opinion, we are considering the 
question of privilege as to property of the lessee only. 

It is therefore decreed, that the judgment of the district court be reversed, 
and that there be judgment in favor of B. and A. Soulie, opponents, for the 
sum of $377 77; execution to issue forthwith for $115 27, and on the Ist of 
January, 1st April, 1st July, and 1st October, 185}, and on the 1st January and 
1st April, 1852, each for the sam of $43 75, with the lessor’s lein and privilege 
on the proceeds of the horses, mules and carts seized and sold in this case ; 
said B. and A. Soulie to give credit for any sums they may receive for the rent 
of the leased premises, unti] the expiration of the lease, to wit, on the 31st of 
March, 1852; the costs of the appeal to be paid yatably by the appellees, and 
those of the court below to be paid out of the fund to be distributed. And it is 
further ordered and decreed, that the judgment of the court below as amended 
be affirmed ; the appellees to be paid after the said B. and A. Soulie, in their 
respective order, except Louis Janin, who shall be paid concurrently with said 
B. and A. Soulie. 





C. C. Wittiams, Syndic, v. Hers of Jonn Nicnotson. * 


Under the act of 13th of March, 1837, the fanctions of a syndic do not cease until the estate 
is finally wound up; and the homologation of a tableau filed by the syndic does not operate 
his discharge so long as there are funds which are not distributed. Whether or not there 
be such fands in the hands of the syndic, is a matter to be determined from the evidence. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Lockett, Goold and Roselius, for plaintiff. Benjamin, Micou and A. N. 
Ogden, for defendants. The judgment of the court was pronounced by 

Eustis, C.J. This suit is instituted by the plaintiff as syndic of the creditors 
of Louis Schmidt v. Heirs of John Nicholson, deceased, who was originally 
appointed syndic of said creditors in 1840, and who died in 1848, of whom the 
plaintiff claims to be the successor as syndic. The petition asserts the right of 
the plaintiff to the papers and books of the syndicate, and the funds thereof; 
and alleges the neglect of the heirs to pay over the money received by their 
ancestor as syndic aforesaid. It prays for judgment against each heir for the 
virile portion of each of the sum that may appear to have been due to the estate 
of the insolvent by the deceased, and for general relief. 

The district judge sustained certain exceptions taken by the defendants to the 
plaintiff’s action, and dismissed the petition. The plaintiff has appealed. The 
substance of the exceptions on which alone the dismissal of the petition could be 
sustained, as presented by the counsel for the defendants in argument, appears to 
be: 1. That the homologation of the tableau of distribution filed by Nicholson as 
syndic is in law a judgment in favor of each creditor to whom a dividend is assigned, 
and has, in relation to the proceeds in the hands of the syndic, the authority of res 
judicata. That the right of each creditor is thereby limited to his recourse against 
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the syndic, his heirs, and the security of the syndic on the bond for his dividend. 
2. That the homologation of the tableau of distribution puts an end to the func- 
tions of the syndic. As to the termination of the functions of the syndic by the 
homologation of the tableau of distribution, it is only necessary to observe, that 
whatever may have been the decisions previous to that time, the statute of 1837 
is conclusive against the proposition. The act relating to insolvent estates pro- 
vides, that all executors, administrators, curators and syndics shall continue in 
office until the estate shall be finally wound up; any law to the contrary not with- 
standing. Act of March 13, sec. 7. 1 

We understand from the authorities quoted by counsel that a judgment homo- 
logating a tableau of distribution among the creditors of an insolvent to be a 
judgment conclusive inter se, as to the funds to be divided. But the adminis- 
tration not being terminated, it seems to us to be obvious, that the creditors 
claim on any fund not distributed and paid, or afterwards coming into the hands 
of the syndic, is not affected by this judgment. Until the estate is settled, their 
right to act through a syndic regularly appointed cannot be questioned. This 
mode avoids a multiplicity of actions, and cases have more than once occurred 
in which we have given this direction in judicial proceedings where the interests 
of a number of creditors were concerned. Lizardi v. Gossett, 1st Ann. 139. 
Green v. Weston, 14 Eng. Ch. Rep. 399. Whether this estate has heen settled, 
and whether the creditors have or not been paid, and the syndic has fully admi- 
nistered on the property of the creditors received by him are matters in pays, 
and ought not to have been closed by the defendant’s exception. 

There is a decree of the late Parish Court of New Orleans, of date the 10th 
of July, 1843, by which the final tableau of distribution was homologated, so far 
* not opposed, and it was ordered that the syndic be discharged from all further 
jabilities in the premises, except in regard to the oppositions on file. The oppo- 
sitions were sustained, and the tableau amended accordingly. This decree was 
based upon the rule taken on the creditors, to show cause why the tableau 
should not be homologated and confirmed, and the funds paid accordingly, and the 
syndic discharged as prayed for. Admitting, for argument sake, that this 
decree as to the discharge of the syndic for any act of administration has any 
validity, it is clear that the discharge is coupled with the distribution of the 
funds. Indeed, it is founded upon the performance of that duty, and inseparable 
from it. Whether these funds have been so distributed is an issue between the 
parties in this suit. There is nothing before us which closes this investigation 
so far as the plaintiffs are concerned. The district court, we think, erred in 
sustaining the exceptions of the defendants and dismissing the plaintiff’s petition. 

The judgment is therefore reversed, the defendants exceptions overruled, and 
the case remanded for further proceedings ; the appellees paying the costs of 


this appeal. 





Atsert and QuertTierR v. Citizens’ Bank or LovtisIaNna. 


Where obligations are made payable in Amsterdam in guilders, and the obligor fails to meet 
those obligations, the holder, who is compelled to exercise his recourse upon the obligor 
in this State, is entitled to recover the value of guilders in our money. 

Where an obligation is made payable at a particular place, and the obligor is proved not to 
liave provided the funds at the place to pay it, the holder is dispensed from presenting it 
at that place. 
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A holder of a class of obligations who has acquiesced in discharging a portion of them fora ALBERT 
sum less than they really call for, is not thereby precluded from demanding the full amount 


v. 
due on the remainder. Citizess Bank 


oF LovISsIAKA. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Benjamin and Micou, for plaintiffs. Pitot and C. Roselius, for defendants. 
The judgment of the court (Preston, J. declining to sit on the cause on account 
of interest,) was pronounced by 

Sutpets, J. This suit is brought upon coupons or interest warrants attached 
to bonds of the State, delivered to the Citizens’s Bank in order to facilitate it in 
the negotiation of a loan, and which, both principal and interest the bank, by its 
charter, was bound to pay as they matured. The only question presented for 
our decision is, whether the bank is bound to pay twelve dollars, or only eleven 
dollars and eleven cents for each of these coupons. 

The bonds aud dividend warrants out of which this controversy has arisen are 
of the following tenor: ‘‘ Citizens’ Bank of Louisiana. A. No. 1712. $444 
44—(Bond for £100 sterling)—1200 guilders. Know all men by these presents, 
that the State of Louisiana acknowledges to be indebted to the Citizens’ Bank of 
Louisiana in the sum of one hundred pounds sterling, ($444 44—1200 guilders, ) 
which sum the said State of Louisiana promises to pay to the order of the presi- 
dent and directors of the said bank on the first day of February, 1850, with 
interest at the rate of five per centum per annum, payable half yearly, at the 
place and in the current money named in the endorsement hereto, to wit, on the 
first day of February and the first day of August of every year, until the pay- 
ment of said principal. In testimony whereof, the Governor of the State of 
Louisiana has signed, and the Secretary and Treasurer of State have counter- 
signed these presents, and the seal of the State has been affixed thereto, on | 
Orleans, this first day of February, in the year of our Lord eighteen hu 
and thirty-six, and of the Independence of the United States the sixty-first. 
(Signed) E. D. Waite, Governor. (Signed) Martin Biacue, Secretary of 
State. (Signed) F. Garpere, State Treasurer.” 

The bonds were endorsed as follows: ‘We, the undersigned, Edmond J. 
Forstall, President, and J. B. Perrault, Cashier, of the Citizens’ Bank of 
Louisiana, for value received, do hereby endorse and transfer the within 
bond of one hundred pounds sterling, bearing interest at the rate of five per 
cent per annum, to the order of ; and do hereby bind the Citizens’ 
Bank of Louisiana to pay the said interest half yearly, viz: on the first day 
of February and the first day of August of each year, in the city of Amster- 
dam, at the counting house of Messrs. Hope & Co., at the rate of twelve guilders 
per pound sterling, upon presentation and delivery of the dividend warrant in 
the margin hereof; and also do bind the said Citizens’ Bank of Louisiana to 
reimburse the principal in Amsterdam, at the counting house of the said Messrs. 
Hope & Co., at the rate of twelve guilders per pound sterling, upon presenta- 
tion and delivery of this bond, on the day when this bond becomes due. New 
Orleans, this first day of August, 1836. (Signed) Epmonp J. Forstauu, 
President. (Signed) J. B. Perrautxt, Cashier.” 

The divident warrants attached to the bonds were to the following effect: 
‘No. 28. Thirty guilders, being six months dividend on one hundred pounds 
sterling, due 1st February, 1850, payable in Amsterdam at the counting-house 
of Messrs. Hope & Co. No. 1712. J. B. P., Cashier.” 

The form of the body of the bond was prescribed lotidem verbis in the act of . 
1836, being the amendatory charter of - Citizens’ Bank. The endorsement 











SUPREME COURT OF LOUISIANA, 


Guan is in accordance with the authorization contained in the second section of that 
Crrizens Bawx act which reads as follows: * the said bonds may be transferred, by the endorse- 
or Lovisisns- ment of the president and cashier of the bank, to the order of any person what- 





ever or bearer, and the said endorsement shall fix the current money and the 
place at which the principal and interest shall be paid from the funds of the 
bank.”’ . 

For a number of years the plaintiffs, who reside in Paris, have been exten- 
sively engaged in the purchase of coupons or interest warrants attached to these 
bonds. It is admitted that the plaintiffs purchased the coupons in question in 
the European markets, either after they had fallen due or shortly before 
maturity ; that the plaintiffs were fully aware of the tenor and endorsements of 
the bonds to which the coupons were attached when they purchased them; 
and that they were never presented for payment at the counting house of Hope 
& Co. at Amsterdam, nor any where else, until they were paid by the Citizens’ 
Bank at New Orleans. . 

During the years 1844, 1845, 1846 and 1847, and up to the 23d November, 
1848, no funds had been placed by the Citizens’ Bank in the hands of the house 
of Hope & Co. at Amsterdam, to meet the payment of the interest falling due 
semi-annually on the bonds. It is also admitted that the Citizens’ Bank 
has paid, at its counter in New Orleans, from the 16th May, 1843, to the 23d 
November, 1848, one hundred and sixteen thousand two hundred and ten cou- 
pons, amounting to the sum of $1,291,093 10, at the rate of eleven dollars and 
eleven cents for thirty guilders; and that no other or higher rate has ever been 
claimed by any of the holders of coupons, except the plaintiffs, in October, 1647; ; 
nor has any higher rate been either claimed or paid since that time. 

a. appears that from the 26th April, 1846, to the 16th October, 1847, the 

ntiffs presented for payment at the counter of the bank in New Orleans, 
fifteen thousand three hundred and forty-three coupons, for which they claimed 
and were credited on account at the rate of eleven dollars and eleven. cents, 
amounting to $170,460 73. 

In October, 1847, the plaintiffs set up a claim to be paid twelve dollars for 
each coupon of thirty guilders. An arrangement was then made by which the 
plaintiffs agreed to receive credit on account for their coupons as heretofore, 
reserving to themselves the right of suing for the difference which they claimed, 
provided the suit should not be instituted within a year from that date. 

The suit was originally brought for the recovery of $23,123 09, being the dif- 
ference in the amount paid, and that to which they allege themselves to be enti- 
tled on all the bonds which had been paid to them; but it was afterwards so 
far discontinued as to limit the claim to $9,467 82, the difference on the series 
of coupons paid since the 16th October, 1847, up to the institution of the suit. 

The.act of Congress of 14th July, 1832, in force at the date when these 
bonds were issued, declares that the pound sterling shall be estimated at four 
dollars and eighty cents, in the computation of duties. This rate was increased 
by the act of 27th July, 1842, to four dollars and eighty-four cents. The act of 
2d March, 1799, fixed the rate of guilders at forty cents, at which rate they are 
still computed in the customhouse. Gordon’s Dig. p. 647, No. 2188. 

It was also proved on the trial, that the value in commerce of guilders and 
pounds sterling in the United States, was about equal to the rates thus fixed by 
Congress. The court below sustained the claim of the plaintiffs, giving them 
judgment for $9467 82, being at the rate of twelve dollars for each coupon of 
thirty guilders. The defendants appealed. 
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The defendants insist that they should have been compelled to pay only at AtsERT 
the rate of eleven dollars and eleven cents; and they attempt to deduce this Crrizens Baxx 
proposition from the figures $444 44, used at the head and in the body of the 0” Louisiana. 
bond. By this they say, “the relative value of the different currencies of the 
United States, England and Holland is fixed in the body of the bonds, with a 
full knowledge of which the plaintiffs purchased the dividend warrants in 
question.” 

If these figures meant that in case the bond was by endorsement made paya- 
ble in the United States, it should represent a sum of $444 44, and create an 
obligation to that extent : the contract is, on its face, a reasonable ove. But if it 
meant that in case the bond was made payable ina foreign country, the debtor 
should have the liberty of paying an obligation of one hundred pounds sterling, 
or twelve hundred guilders, with $444 44 of United States money, the Legis- 
lature must be considered as having proposed to the capitalist an unbusinesslike 
and anomalous contract. 

The true intention of the contracting parties isto be mainly sought in the 
endorsement of the bond and in the form of the warrant. The bond expressly 
points to the endorsement. Its language is ‘‘ with interest at the rate of five 
per cent per annum, payable at the place and in the current money named in 
the endorsement.” When we turn to the endorsement, not a word is said of 
the currency of the United States. Ittransfers a ‘‘ bond of one hundred pounds 
sterling,” and fixes unequivocally and unqualifiedly the place and rate of pay- 
ment. The interest is to be paid “in the city of Amsterdam,” ‘‘at the rate of 
twelve guilders per pound sterling.” This payment isto be made upon the 
presentation, not of the bond, but of the warrant only. That warrant (or cou- 
pon) is an unqualified promise to pay at Amsterdam, ona certain day, ? 
Not dollars, but guilders. "With what show of justice, under such a contract, . 
could an agent of the bank appear, at the-maturity of such a warrant, at the 
house of Hope & Co. in Amsterdam, and tender the holder eleven dollars and 
eleven cents in American coin, instead of thirty guilders, of which the real — 
was twelve American dollars? 

In this, as in any other contract, we must search for the intention of the 
parties. Certainly, any one taking the warrant would not expect to receive a 
less value than thirty guilders; and on the other hand, we do not consider the 
obligor as expecting to pay less. The proposition maintained by the appellants 
is, that the currencies are alternative or convertible. But we concur with the 
plaintiff’s counsel, ghat it was not the intention of the Legislature to permit the 
bonds to be issued as convertible or alternative. He has properly argued that 
the parlicular form was adopted to prepare them for the principal European 
markets, in which it was expected they would be negotiated, namely, London 
and Amsterdam. The three currencies were inserted to give the bank and its 
customers the selection of any one of them. This selection was to be made 
when the bond was negotiated, and to be established by the endorsement of the 
bond. By that endorsement the bond becomes definitively payable in the money 
‘named in it. 

What was the motive which led to this contract on the part of the State, and 
the object intended to be effected by it? The answer is obvious. It was the 
desire of the State to facilitate the bank in raising money at home or abroad, 
and it was the interest of the bank that the bonds should have such a form as 
would make them acceptable to capitalists. It is certain that their market value 
would have heen sensibly impaired if, after negotiation, the three currencies 
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Atsert remained convertible, so that the bank could tender guildersto the English 
Crrrzexs Baxx CTeditor, or dollars to the German. 
or Lovisiasa. We therefore conclude, that the plaintiffs were entitled to receive thirty guilders 


in Amsterdam. The bank having failed to perform its contract there, and the 
creditor being obliged to sue here, he onght to have just as much allowed him 
here as he would have had if the contract had been duly performed. Equity 
forbids that a debtor should be enabled, by his own default, to diminish his 
obligations. See Kent’s Comm. vol. 3, 117. Scottv. Bevan, 2 Barn. & Adol. 78. 
But, say the defendants, whatever might have been the right of the plaintiffs 
to claim thirty guilders, or the equivalent thereof, if the coupons had been pre- 
sented for payment at their maturity at the counting house of Hope & Co. at 
Amsterdam, no such pretension can be sustained when, as in the present instance, 
they were voluntairly presented for payment and paid in the United States. 
The ansyer is, the preseptation here was not voluntary. For several years the 
bank had utterly neglected to place funds in the hands of Hope & Co. at Amster- 
dam, as it was bound te do; and it would have been a vain expense, trouble and 
risk for the plaintiffs to have sent their coupons there to haye a demand made 
which would have been met with the answer of “no funds.” It is true, that 
decisions of our predecessor may be found which sanction the position assumed 
by the appellant ; but this court has considered itself compelled by the weight of 
reason and authority to adopt the equitable rule, that the holder of a negotiable 
promise to pay money need not show a demand at the appointed place when 
no funds haye been provided there by the debtor. See Bent v. Lauve, 3d Ann. 
90, Ripka v. Pope, ante p. 61. 
In conclusion, we remark that the fact of the acquiescence of the plaintiffs in 
redemption of other coupons at a Jesser rate, is no defence to his recovery of 
t is Jawfully due ppon the obligations now before us. The opinion hitherto 
entertained by the bank, or the plaintiff or other holders of these coupons, may 
be entitled to some consideration as an opinion, but certainjy cannot control the 
legal effect of the obligation. And we may observe, that the fact of this former 
acquiescence is much less significant when we remember the disordered con- 
dition of the bank, which threw its obligations upon the market ata great 
discount, so that holders were contented to realize what the bank would allow. 
Judgment affirmed, with costs. 
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At the period of history when it was usual to surround cities with walls and fortifications, 
to prevent their uses as defences from being interfered with, it was customary to leave an 
open space outside of the walls, which was not allowed to be granted as private property. 
This custom was observed in the founding of the city of New Orleans. 

The decisions of the Spanish Governors of Louisiana upon questions of title, as they were 
vested with judicial as well as executive powers, were final judgments which sustained 
the plea of res judicata. 


PPEAL from the Fifth Distriet Court of New Orleans. Buchanan, J: 
G. Schmidt W. C. Micou and J. P. Wilde, for plaintiffs. L. Peirce, 
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L. Hunton and T. J. Durant, for defendants. R. Preaur and C. Roselius. 
for Municipality No. One. The judgment of the court was pronounced by 

Preston, J. This is in effect a suit against the United States for that large 
and valuable square of ground in front of the city, on which the United States 
Mint is established and for its rents and profits since the year 1819. 

Our predecessors, after an elaborate and able argument, determinéd that it 
was one of those cases in which the officers of the General Government might be 
sued for property in their possession claimed by the Government, and in which 
the officers had no interest. If we had the right to review the decision in this 
case, we do not find it necessary. Besides there is a party on record, in relation 


to whose rights it is imperative on us to decide, to wit, the First Municipality © 


of New Orleans, culled in warranty by the officers of the United States. The 
Municipality has appeared by her counsel, and joined in the defence of the 
title, under which the premises ere oceypied by the United States. 

The plaintiffs, who are very numerous, declare that they are the descendants 
and heirs of Claude Joseph Dubreuil Villars, who died in this city in the year 
1757; that the ground in controversy was a portion of a plantation which 


belonged to him before his death, of which two arpents and twelve toises front | 


on the river, embracing this square, was never alienated by his heirs or 
representatives. 

On the hearing of this cause, the plaintiffs’ counsel observed that the presump- 
tion was in favor of the validity of plaintiffs’ title, because the judge of the 
district court had found it necessary to employ fifty printed pages to support his 
opinion adverse to the title. The district judge might indeed have summarily 
stated two or three leading facts, fully established by the evidence as fatal to the 
plaintiffs’ suit, and rendered judgment against them. But it was far monp 
satisfactory to public justice, and should be to both parties, for that tribunal to 
have examined with care every document and all the oral testimony introduted 
in evidence, and which had accumulated for a century, and to show from all a 
total want of title in the plaintiffs, and a complete and perfect title in the 
defendants. He has done so with great ability and extraordinary care and 
labor, and the accuracy of his detuil of facts and conclusions from them cannot 
be too much applauded by this court. 

After hearing the case fully argued on behalf of plaintiffs’ counsel, we 
deemed it unnecessary to hear the counsel of the defendants, believing that 
none of the conclusions of the district court had been successfully assailed, and 
with a few general observations, we will condense and adopt the reasons given 
for the judgment of the district court as our own. 

It will be seen by the 35th chapter of the book of Numbers, and the 21st of 
the book of Joshua, that the children of Israel were commanded with great 
particularity in founding cities for emigrating tribes. to lay off extensive suburbs 
outside of the walls, for the common use of the inhabitants. The christian 
sovereigns of Europe, either from a reverence for the example or the intrinsic 
utility of the custom, incorporated it into their laws for the government of their 
Colonies in the Indies. By the term city, in Spanish jurisprudence, was under- 
stood a place surrounded by walls. 7 Part. title 33, law 6. And by the laws of 
the Indies, it was expressly provided, that no houses should be erected within 
the distance of three hundred paces from the walls or breastworks of the town, 
this being necessary for the good of our service and for the saféty and defence 
of the towns. See the Laws of the Indies, book 4, title 7, law 12; or White's 
New Recopelacion, vol. 2, p. 47. 
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In Merlin, verbo, Fortification, vol. 12, Brussell’s Edition of 1826, it will be 
seen that by an ordinance of the King of France, dated the 24th of September, 
1678, ramparts, ditches, and other places which had served for the fortifications 
of the cities of the kingdom could not be alienated by his officers, because they 
were things out of commerce and belonged to the king. It will be seen further, 
under the word Communaur, that cities could not alienate their commons, and 
in the collection of the laws and ordinances of the Colonies by Moreau de Saint 
Mery, he gives some striking cases, in which even public officers had attempted 
to locate themselves permanently on places destined to public purposes, in which 
their pretensions were rejected, having, as expressed in one decree, the shame 
of having speculated without profit upon an object, the destination of which 
rendered it worthy of the protection of the colonial laws. See his work, p. 262 
and 309. 

The City of New Orleans was founded by Governor Bienville about the year 
1718. A copy of a plan which the city has obtained from the Minister of Marine, 
and Colonies in France, made by the Engineer de Lassas in 1726 exhibits the city 
and its environs. The first concession of land below the city is exhibited as 


. made to one Dreux. By the scale of the map its upper line is more than half a 


mile below the city; and all the intervening space is marked on that early plan 
as commons of the city. 

That the King of France might subsequently grant these commots to individuals 
we have no doubt ; and that they were granted to individuals to the distance of 
within two arpents and twelve toises of Barracks street, the plaintiffs’ counsel 
have rendered probable. : 

For although they alleged that the square claimed by them was a portion of 
@ tract of land belonging to their ancestor, called his Brewery, yet when the 
defendants, with uncommon industry and at great expense, traced the titles and 
location of that tract, and demonstrated that the upper line of the Brewery Plan- 
tation was a quarter of a mile below the square in controversy, and that plaintiffs’ 
ancestor had alienated that tract years before his death, the court allowed them 
to show that their ancestor owned another tract of land nearer the city, of which 
they contend the square in controversy was a portion. They showed neither 
grant nor title to this last tract; but a sale of the Brewery Plantation on the 5th of 
October, 1758, is in evidence, describing it as lying about a quarter of a league 
below the city, and bounded on the upper side by land belonging to the succession 
of Dubrewil Villars; and a month afterwards, on the 4th of November, 1758, @ 
public sale of the land belonging to the succession was made, the plaintiffs 
contend, with a front of seven arpents and eighteen toises, embracing the 
square in controversy and if from these acts we may infer a grant, the question 
is, whether seven arpents and eighteen toises were granted, and if so, did they 
embrace the square for which the suit is brought ? 

It is ascertained beyond a doubt that the city of New Orleans was fortified by 
Governor Bienville, by whom it was founded. A military governor of a feeble 
Colony, surrounded by numerous savages, actually at war with the powerful 
tribe of Chickasaws and also the Natchez, could not do otherwise than fortify 
his capitol. That the city was fortified at its foundation, and an esplanade left 
outside for the use’ of the fortifications, is rendered certain by a grant made in 
2724: to one De Chavannes, the Secretary of the Western Company, of two 
arpents abovethe Brewery, on the condition that it could be found at the 
distance prescribed by the ordinances from the esplanade of the city. In 1725 
he had the grant made absolute; the engineer of the province having given 
assurance that it would not cause any injury to the fortifications of the city. 
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The plaintiffs suppose this the grant under which their ancestor held the land 
in controversy, and the proceedings contain internal evidence that it was the 
nearest private grant to the city which was made. 

By an inspection of the plan of the city and its fortifications, dated the 29th 
of May, 1724, and made by Depanger, the Engineer of the Colony, it will be 
seen that the city was at that period laid off into parallelograms down to 
Barracks street. The barracks were established at the corner of that and Levee 
street. The river making a turn there, the fortifications were adjoining below 
and in advance of the city. By comparing this plan with the site of the square in 
coutroversy, it will be seen that the square is entirely within not only the 
esplanade of the fortifications, but within the exterior line of the fortifications 
themselves, and is evidently left vacant and appropriated for the fortifications and 
defence of the city. It is palpable, therefore, that it was not granted to De 
Chavannes, 

We have reason to believe this line of fortifications was not abandoned, but 
was maintained and enlarged from time to time, until the treaty of peace between 
France and Great Britain in 1763, when the Province was ceded to Spain. It is 
matter of history that Perrier. the Commandant General of Louisiana in 1730, 
repaired them and surrounded the city with a wide ditch to protect it, as well 
from the Natchez and other hostile tribes of Indians as from an apprehended 
insurrection of the slaves, and collected three hundred regular troops and three 
hundred militia into the adjoining barracks at the corner of Barracks and Levee 
streets. Salmon, his successor, was constantly at war with the Indians. 

Bienville, the former military governor who had established the fortifications, 
returned again as governor in 1734, and brought with him six hundred and fifty 
regular troops for the defence of the country. During his government he was 
constantly engaged in war. The Marquis of Vandreuil succeeded him. War 
existed between France and Great Britain in 1741, continued until Quebec fell 
and Canada was conquered; and in 1758, the very year in which the sales, out 
of which this controversy arises, occurred, Fort Duquesne, the present site of 
Pittsburgh, was surrendered, and the French garrison came to New Orleans 
and was quartered by Governor Kerlerec in the barracks in the rear of the same 
fortifications. 

We have no doubt that Governor Kerlerec extended these fortifications not 
only on the two arpents and twelve toises of land below the barracks, which 
subsequently became the subject of controversy between the Government and 
individuals, but so as to encroach on the adjoining plantation, admitted by the 
Government then as now to be private property. Because a plan of the 
fortifications was made in 1760 by Deverges, the Engineer of the King, showing 
the exterior lines of the fortifications encroached upon this private property, and 
exhibiting four small squares within the fortifications, marked V, which were to 
have been given to the owner of the plantation as an indemnity for the 
encroachment. 

But the treaty of peace was made in 1763, the land encroached upon was po 
longer needed for the defence of the country. Delachaise, the owner, resumed 
it. His successors possessed it until the cession of the country to the United 
States, by whom it was confirmed to them and laid off and sold by the present 
Bernard Marigny, as a suburb of this growing city. Therefore. the indemnity 
was never made, but the squares were ceded or sold by the Gov@rument. 

We have, therefore, the strongest possible evidence, and which is conclusive 
on our minds, that the square in controversy was not private property until 1763, 
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but had been owned and actually possessed by the Government for the 
fortification and defence of the city from its foundation until that year, being a 
period of forty-five years. . 

Notwithstanding the irresistible presumption against the claim of the plaintiffs 
growing out of the circumstances to which we have adverted, ‘they have 
endeavored to infer a title, not only to the square in controversy, but also to a 
tract of land having two arpents and twelve toises front on the Mississippi river, 
in which it is embraced from the mortuary proceedings in the succession of 
their ancestor. They have attempted to do so from a sale made of the plantation 
belonging to his succession, in the month of November, 1758. The sale was 
made on the application of the heirs of Villars Dubreuil to sell the whole of his 
property real and personal. The whole was ordered to be sold without avy 
reservation whatsoever, with the approbation of the attorney general of the king. 
The officer charged on behalf of the heirs, and the tribunal which ordered the 
sale of the plantation, advertised it in writing from time to time for two months, 
as follows: ‘‘A plantation of the late Mr. Dubrewil, adjoining on one side the 
limits of this city, and on the other the plantation of Mr. Amelot, having seven 
arpents and eighteen toises front by all the depth, to the limits of the Bayou and 
of Chantilly, together with the principal house and other buildings, a saw-mill 
running four saws, another mill working: pestles, (for bulling rice) attached to 
the saw-mill, a sugar mill, a brick-yard with two kilns, containing each ninety 
thousand brick, five large sheds, a negro quarter, and generally all the buildings 
on the plantation, accessories and appurtenances, in the condition in which they 
are, and on the further condition that, inasmuch as the greater part of said 
buildings are constructed upon land which belongs to the king, and which he has 
reserved to himself, which land is not comprised in the above mentioned seven 
arpents and eighteen toises of front, it shall be free to the king to re-take that 
said portion of land which belongs to him whenever he shall think proper to do so; 
the purchaser removing previously all the buildings which are seated thereon.” 

And on the day of sale Mr. Villars, by direction of the officers of Government, 
caused it to be proclaimed, and also to be reduced to writing, in the procés 
verbal of sale, ‘that to prevent reproaches and contestations on the part of the 
purchaser, he declares to us, in order to give through us-a knowledge to bidders 
here present, and al) others coming from one moment to another, that the house 
for which we are now receiving bids is situated upon land of the king, as well 
as all the other buildings between it and the city: and that it is only in 
consideration of Mr. Dubreuil, his father, that his majesty had consented to the 
enjoyment on the part of the said Mr. Dubreuil of two arpents and twelve 
toises, upon which are built the buildings above mentioned ; which two arpents 
and twelve toises became consequently, in passing into other hands, subject to 
be re-taken by his majesty, at the will of the ordonateurs of this Province, upon 
their permitting the purchaser to take away the buildings which are situated 
upon the same.” Mr. Delachaise became the purchaser, and with the heirs 
of Villars and officers of the Government signed the procés verbal of sale 
containing still another clause, ‘obliging himself to take away the buildings 
which are on the land of the king, in case he be ordered to do so.” 

These proceedings, so far from showing that the land in controversy. or the 
two arpents and twelve toises embracing it, belonged to the deceased, show the 
contrary concliisively. The advertisement, as well as the declaration of Villars 
Dubreuil proclaimed to the bidders and reduced to writing in the proces verbal 
of sale, and not only approved but directed by the officers of the Goyernment, 
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declare in terms ‘that the land belonged to the king and not to the deceased, 
because the king had reserved it for himself. The manifest interpretation of the 
advertisement and declaration is, (if they admit of interpretation,) that the king, 
in granting the adjoining tract, had not granted these two arpents and twelve 
toises, but had reserved them for his fortifications and the defence of the city. 

The argument of counsel is, that the French concessions of land were made 
upon the condition that the king might resume what was necessary for 
fortifications, and the enunciation in the sale was made in reference to that 
condition. But this argument assumes that it was the condition of the whole 
grant, because it was usual in all French concessions. Why then was not this 
announced to be the condition upon which the whole tract was sold? Why 
was the enunciation of the condition limited to two arpents and twelve toises, 
when it was applicable to the whole seven arpents and eighteen toises? Why 
was the condition enounced at all, since it has never been customary in either 
public or private sales subsequent to the grant upon that condition? 

The plain import of the whole proceeding is, that the vendor was selling a 
tract of land with improvements, and at the same time was selling some 
buildings on an adjacent tract of land that belonged to the king, and which had 
not been conceded by him. The reason it had not been granted we have shown 
was palpable at the time, because, Ist, it had been dedicated from its foundation 
as commons of the city ; and 2nd, was always indispensable to the defence of 
the city, being the esplanade of its fortifications. 

Why then, it will be asked, was it occupied by Dubreuil Villars with houses ? 
It appears in evidence that he was the undertaker and builder of the fortifications 
for the king, and nothing was more natural than that the king’s officers should 
permit him to have his dwelling, and perhaps carpenter’s shop, on the ground 
reserved for the use of the fortifications, upon condition of removing them 
whenever required. The removal would only be required in case an attack or 
siege was anticipated, which might not occur in a lifetime. 

Therefore, the heirs of Dubreuil Viliars who sold, and the officers of 
government who superinteuded the sale, caused it to be published and then 
reduced to writing in a procés verbal, aud then to be proclaimed orally before 
the sale, in order, as they say, to prevent reproaches and contestations on behalf 
of the purchaser, and to give full information to the bidders and all others, that 
the dwelling house and some other buildings offered for sale was situated, not on 
land which the king might resume for the fortifications, but on land belonging to 
the king; on land, it is further stated, reserved by the king, that is, not 
conceded, but reserved for his fortifications. Dubreuil Villars further stated 
that it was only in consideration of Mr. Dubreuil, his father, that his majesty 
had consented to the enjoyment on the part of Mr. Dubreuil of two arpents and 
twelve toises, on which are built the buildings mentioned; which two arpents 
and twelve toises became consequently, in passing into other hands, subject to 
be re-taken by his majesty at the will of the ordanateur of the Province, permit- 
ting the purchaser to take away the buildings which are situated upon the same. 

No language, it appears to us, could have expressed in stronger terms that 
the land did not belong to the succession, but that it belonged to the king; and 
indeed it declared that the possession of the late Dubreuil Villars was of the most 


precarious character, being held by him only on account of the high consideration 


entertained for him by the king: and therefore clearly implies that his succession 
had no possession ut all of the land, but only of the houses. 
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We have adverted to the history of the French fortifications until the peace 
of 1763. During the next thirty years they fell into disuse, and individuals® 
encrouhed upon the esplanude. And in 1789, Col. St. Mazent sold the two 
arpents and twelve toises, with his plantation, to Laurent Sigur. In 1794, the 
Baron Carondelet surrounded the city with new fortifications, in which he was 
aided by Laveau Trudeau, the Surveyor General of the Province. The angles 
of the fort, like those of the French fortifications, encroached beyond the two 
arpents and twelve toises on what was indisputably private property. T'rudeau, 
im looking at Sigur’s bill of sale, and the line of fortifications as laid off by 
Duverges in 1760, which did encruach on private property and for which 
indemnification was to have been given, momentarily supposed that the two 
arpents and twelve toises belonged to Sigur, and that he was entitled to 
indemnification, and Sigur made a claim for it from the Spanish Government. 

And here it is proper to observe that. if there was ever any pretence that this 
Jand was private property, the pretence belonged to Laurent Sigur, and aot to 
the heirs of Dubreuil Villars. For the district judge has demonstrated that if 


* they sold a certain quantity of land by measurement, they sold seven arpents 


and eighteen toises, all that they ever possessed; and if they sold by metes and 
bounds per aversionem, they sold to their extreme boundaries, and parted with all 
their interest. So that the claim of the plaintiffs is utterly unfounded, even if 
their ancestor ever had any claim to the land. 

In consequence of the demand of Laurent Sigur for indemnification i in 1797, 
Gayoso De Lemos, then Governor of Louisiana, caused a thorough investigation 
to be made in order to ascertain the true line between Sigur’s property and that 
belonging to the king. It was made in presence of persons of note, appointed 
on bebalf of the Cabildo, in presence of Sigur, of course, and conducted by 
Laveau Trudeau, the Surveyor General of the Province. After much examina- 
tion, the line between the city and the plantation was ascertained and fixed at 
two arpents and twelve toises below Barracks street, about as nearly as we can 
judge one hundred feet below Esplanade street. Much notoriety was given to 
the proceedings; the line was established with great formality, and was 
subsequently known as Gayoso’s Line. And the governor rejected the claim of 
Sigur for damages, on the ground that “neither he nor the persons from 
whom he held could have acquired any right on the ground within the lines of 
the old fortifications although through error, inattention or indulgence, they 
might have been suffered to possess it. That with regard to the angles of Fort 
St. Charles, which might exceed the old fortifications, the plaintiff could not 
have a better title to an indemnity from the Government, because in all conces- 
sions made under the French Government, the king had always reserved the 
right of taking out of the lands granted the ground necessary for extending the 
fortifications of the city ; a right to which the King of Spain had succeeded.” 

As the governor was charged with the exercise of judicial as well as executive 
powers, this was a decision absolutely binding upon the claimant of the land. 
The present Bernard Marigny, who subsequently became the proprietor of 
the plaotation, considered it so, and claimed before the American board of 
commissioners for the adjustment of land titles only to Gayoso’s Line, and was 
confirmed to that extent and no further. 

In consequence of the decision of the Spanish governor, Laurent Sigur refused 
to pay to the syhdics of Col. St. Mazent, the whole price he had agreed to give 
for the plantation, on the ground that two arpents and twelve toises of the same 
belonged to the public and not to his vendor. He sued the syndics of St. 
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_,Mazent for a proportional diminution of the price. This was the great occasion 
“when all the old titles and plans were still in existence, also even living 
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ViLLans 
v. 


witnesses, and every means of ascertaining the exact truth, and when private “***#0F- 


interest to a large amount would have established the private right to the twe 
arpents and twelve tnises, if it had been possible. The contrary was established 
in the suit beyond all doubt. The procés verbal of the sale of Dubreuil Villars’ 
succsssion was discovered, given in evidence, and in the absence of grant or 
title was considered conclusive. And in 1800, the tribunal determined that a 
diminution of the price should be allowed to Sigur, for the two arpents and 
twelve toises, because, as they declare, that portion of the property “ did not 
belong to Col. St. Maxenit when he sold it, and for the possession of which he 
had no title. A diminution of $25,000 was allowed on the price of the purchase, 
or about $10,000 the front arpent. 

The judgment was not executed until after the cession of the country to the 
United States, and the suit was renewed before the Superior Court of the 
Territory of Orleans. It was contested by the ablest counsel in the Territory 
on each side ; for it seemed to be considered that the merits were still open to 
investigation, and they were again decided by the late Judge Martin adversely 
to the plaiutiffs’ pretensions in this cause. The counsel used an argument 
before the Superior Court as to the declaration of Dubreuil Villars in 1758, 
which might be used on the present occasion if that declaration admitted of the 
least possible doubt, that “ verba fortius accepiuntur contra proferentem.”” We 
advert to it here because we are approaching the opinion expressed by one of 
the commissioners for the adjustment of land titles in Louisiana—the unfortunate 
expression of which gave rise to this long and expensive litigation. It is strange, 
however, that it should have given rise to this suit on behalf of the heirs of 
Villars, since the opinion was expressed in favor of the creditors of Col. St. 
Mazxent, who, with those under whom they claimed, had held all the rights of 
Villars’ succession by perfect titles for sixty years. 

The commissioner considered that as Dubreuil Villars occupied the two 
arpents and twelve toises as part of his plantation, and as French concessions 
contuined a reservation that the King might take any part of the land granted for 
fortifications when he deemed it necessary, it might be inferred from the 
declaration of Villars that the king had granted the land with this reservation, 
and so he concluded. We have sufficiently retuted this view of the subject. 

But the commissioner gave as another reason, the improbability that Villars 
would have erected his dwelling house and established other improvements on 
the land unless it had been granted. As he was the undertaker of the 
fortifications, it is probable his principal establishment was the saw-mill 
mentioned in the proces verbal of sale, and it is certain it was on what has 
since been called Marigny’s Canal. The sugar-mill mentioned was probably at 
the same place, and not very valuable either, as until this suit it had been 
forgotten that sugar was cultivated in the Colony at that early period, and thought 
that it was introduced thirty years afterwards by the late Mr. Boré. That his 
dwelling house, and probably carpenter’s shop, was nearer the fortifications he 
was erecting, and on the two arpents and twelve toises of land belonging to the 
king, cannot be disputed under the declaration of his son. Neither the character 
nor value of these buildings are shown, and we may reasonably conclude that 
they were of the most ordivary character, on account of the precarious 
possession of the place where they were erected ; being directly in the fire of a 
fort during a war that had existed between France and England for seven years. 
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Hews or Charievoir, in passing through the Colony, described the city as a collection of, 


, huts. The bubble of Law having, at a later period of the colonial history, 
exploded with all its misfortunes, and the Colony being constantly engaged in 
wars, it is not likely that it improved much previously to 1758. Indeed, 
Voltaire, alluding to the explosion of Law’s bubble, describes the city. The 
existence of.these buildings. under the circumstances, should have created no 
doubt as to the meaning of the declarations of Dubreuil Villars, which was 
explicit ; but if they admitted of any doubt from any extraneous circumstances, 
‘contra proferentem, verba fortius accepiuntur.” 

The claim was not confirmed by the Commissioners nor by the Government 
of the United States. On the contrary, the United States, by three acts of 
Congress in 1807, 1811, and 1822, confirmed it to the city of New Orleans; 
which confirmation was equivalent to a grant, since they had never been 
conceded to individuals. And further, in the case of The United States v. The 
City of New Orleans, the Supreme Court of the United States determined that 
property in the same situation precisely belonged to the city. 

The fort, occupying the greater part of the square in controversy, continued 
in the possession of the General Government and greatly aided in the ever 
memorable defence of the city against the invasion of 1814. With the return of 
peace the fort was dismantled, the works razed, and the square was subsequently 
donated by the city to the United States for the establishment of a mint, which 
has been done at vast expense and with great advantage to the city. 

But much of this investigation was unnecessary, except to show that every 
pretence of the plaintiffs had been carefully examined and considered by the 
court. For, bearing in mind the military history of the country, a simple 
inspection of the original fortifications of the city by the French Government in 
1724, as exhibited in the plan of Depanger, their engineer; their fortifications 
as rebuilt in 1760, and exhibited by the plan of Deverges; the fortifications 
erected by the Baron Carondelet in 1794, and exhibited by the plan of Laveau 
Trudeau, the Surveyor General of the Province; and the plans of Fort St. 
Charles, as possessed under the American Government ; and the recollection of 
its actual site by many now living, shows that all these fortifications were 
situated on the very square which is the object of this suit. It will thus be seen 
that the square has been occupied for fortifications from the time Governor 
Bienville planted his Colony on the banks of the Mississippi until they were 
erased after the treaty of peace with Great Britain in 1815. 

It was never granted or held as private property ; was originally destined by the 
sovereign to the defence of the city ; and situated on the commons dedicated at 
its foundations to its use. This particular square had therefore been actually 
possessed and used by the public for these purposes for more than a hundred 
years before the institution of this suit, and never was possessed a day as private. 

it was stated in the argument, and indeed it appears by the record, that the 
suit is supported by distinguished names from other States. And it may be 
useful to mention here, that suits of the kind have given trouble and anxiety and 
have caused great expense in this State, with little profit to the plaintiffs, so as 
tu have induced our Legislature to reduce the term of prescription in favor of 
the titles to real property, even as to non-residents, to ten years ; and to manifest 

a strong disposition by other legislation to protect the bond fide possessors of 
property in this State,.as*far as they possibly can, consistently with justice and 
equity. The experience of this court has ceeply impressed us with the 
necessity of this legislation. 
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Therefore, in conclusion, we have to say, that this is a petitory action brought 
against the United States, who possess the property sued for with a just title 
and in good faith ; that it is brought without grant, title, or the shadow of equity 
to support it; and strange to say, is principally based upon an express 
declaration of the ancestor of the plaintiffs, that he had no title whatsoever, but 
that it belonged to his sovereign, by whose favor alone his futher, out of 
considerations personal to him, had possessed it, and that therefore he sold only 
the right of removing his buildings from it. Further, the suit is not only barred 
by the prescription of ten years, but by an actual adverse possession in good faith 
for more than a century. 

The judgment of the district court is therefore affirmed, with costs. 





Joun R. Borcstepe v. D. CrarxK et al. 


The general rule prescribed by the Code of Practice that the party cast shall be condemned 
to pay the costs, applies to civil suits and not to proceedings under the act of June 1st, 
1846, in reference to contested elections. 


PPEAL from the District Court of Jefferson, Clarke, J. Brewer and Col- 

lins, for appellant. Elliott, for appellee. The judgment of the court 

(Preston, J., uot sitting in the cause, having been of counsel in the case,) was 
pronounced by 

Surpext, J. At an election held in 1849, in the parish of Jefferson, Borg- 
stede was returned as being duly elected recorder of the parish, and Clark, whe 
had been a candidate for the office, instituted a proceeding under the act of 
1846, to contest the election. This petition was signed by himself and by twenty 
citizens of the parish, as required by the statute. The petition made no charge 
against Borgstede of any malpractice touching the election, but alleged that the 
election was void by reason of the incapacity of the commissioners, and the irre- 
gular and illegal performance of their functions. The prayer of the petition 
was that Borgstede might be cited; that the matters alleged might be inquired 
into by a jury; that the petitioner, Clar/, might be adjudged to be entitled to the 
office of Parish Recorder of Jefferson; or that the election for said office may be 
referred again to the people. To this Borgstede answered, denying the allega- 
tions of the petition, and maintaining the legality of his election. A jury 
having been empannelled and the cause heard, a majority brought in a verdict 
for the plaintiff, declaring the election for the office of Recorder for the 
Pafish of Jefferson to be null, and referring the same back to the people. 
Upon this verdict the following judgment was rendered: “In this case, the 
court cousidering the verdict of the jury, it is ordered, adjudged and decreed, 
that the election for parish recorder in and for the parish of Jefferson, be 
annulled, and that the same be referred back to the people.” 

Subsequently, without any other judicial action, a writ of fieri facias was 
obtained by Clark from the clerk of the court, and the sheriff was about te 
execute it upon the property of Borgstede when he brought the present suit to 
enjoin the execution. The writ is for $559 90, being composed of $225 20 for 
clerk’s fees, and $304 70 for sheriff’s fees, alleged to have been incurred in 
the proceeding above mentioned. It appears from the evidence in this cause, 
that these costs were mainly incurred for subpcenaing witnesses for both parties, 
but in what proportion is not shown. 
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The district judge dissolved the injunction, and Borgstede has appealed. The 
question is whether the execution lawfully issued and can be lawfully enforced 
upon the property of Borgstede. 

Tt will be observed, that the judgment in the matter of the contested election 
did not adjudge any liability on the part of Borgstede for the costs. It simply 
annulled the election, and referred it back to the people. But it is said that this 
case is controlled by the provisions of the Code of Practice, and we are referred 
to the articles 549 and 551.' These articles are as follows: ‘‘ In every case the 
costs shall be paid by the party cast, except where compensation has been 
allowed, or real tenders made, as heretofore provided by this code.” Art. 549. 
“If the court have not decreed in their judgment that the party cast should pay 
the costs, the same are nevertheless due to the party in whose favor the judg- 
ment had been given; and such party shall be entitied to have the same taxed 
on execution of the judgment.” Art. 551. 

So far as the code establishes the principle, that in ordinary actions the costs 
ought to be paid by the defeated litigant, it harmonizes with every system of 
law with which we are acquainted. Victus victori in expensis comdemnandus 
est, is the maxim alike of the civil and the English law. But our code goes 
further than the civil or English law in declaring that costs are due and may be 
collected on execution, even although the decree is silent with regard to them. 
Those systems both contemplate an express condemnation to pay costs, See 
Domat, book 4, tit. 7, sec. 4. Blackstone, book 3, chap. 24. And, under the 
Roman law, the judge could in his discretion moderate the extent to which costs 
should be borne by the party cast if he had acted in good faith, and in ignoronce 
of the rights of his antagonist. We mention this peculiarity of our code, not 
with any view of weakening its effect in those cases to which it is applicable, but 
for the purpose of showing the propriety of confining its operation to such cases. 

Now, we understand the code as laying down rules of practice in civil actions 
** brought,” as its own definition expresses it, ‘for private interests.” L’action 
civile est celle qui s’intente pour un interét privé. Art. 9. It is proper, there- 
fore, to inquire whether the proceeding authorized by the statute of 1846, can 
be considered as purely a civil action within the contemplation of the code, or 
whether it is not on the contrary a proceeding, to some extent at least, of public 
concern, and pot to be inflexibly controlled by those rules which govern contro- 
versies purely individual. 

The proceeding under the statute does not rest upon the same basis as a civil 
action. A right of civil action is the right given to every person to claim judi- 
cially what is due or belongs to him Code,1. But in this proceeding the party 
is not permitted to act without the concurrence of twenty of his fellow-citizens. 
Again, in actions between man and man, (the civil action contemplated by the 
code) aright of appeal is guaranteed by the Constitution when the matter in 
dispute exceeds a certain sum. But in this proceeding no appeal is permitted, 
no matter what may be the pecuniary value of the office. In the case of De 
Buys, the constitutionality of this provision of the statute was debated. We 
sustained its constitutionality, aud refused to entertain an appeal, because we 
considered the contest a matter of public concernment, and not a lawsuit between 
individuals. 

Again, it cannot fairly be supposed to have been the intention of the Legisla- 
ture to discourage citizens from presenting themselves as candidates for public 
office. Yet such would be the effect, if a citizen who had received the suffrages 
of the people could be subjected, at the will of a defeated candidate acting in 
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conjunction with a few other persons, to the costs of an expensive controversy, Doneerent 


not for any fault or wrong on his part, but on account of the mistakes or inca- 
pacity of commissioners of election. 

For these and other reasons which will suggest themselves from a considera- 
tion of the terms of statute, and the motives which induced its enactment, we 
conclude that the case ought not to be controlled by the 551st article of the Code 
of Practice. The execution has no judicial basis, and is therefore void. 

It is therefore decreed, that the judgment of the district court be reversed ; 
and it is further decreed, that the injunction be perpetuated ; the costs in both 
courts to be paid by the defendants. ° 


Ne en an EeOe™se 


Lewis Fiorance v. Isaac Brinege. 


Where one who was liquidating partner of a firm becomes bankrupt, and at the sale of his 
effects purchases the interest he formerly held in a judgment in favor of the firm, he can- 
not issue an execution on that judgment without showing an authority from his former co- 
partners of a date subsequent to his purchase. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J 
Benjamin and Micou, for appellee. 7’. H. Howard, for appellants. The 
judgment of the court was pronounced by 

Eustis, C. J. On the 3d of May, 1839, a judgment was rendered against 
H. Florance § Co., in fitvor of Isaac Bridge, liquidating partner of the firm of 
Isaac Bridge § Co., for the sum of $1782 50, with interest. In the petition 
Bridge is styled liquidating partner of the firm composed of Isaac Bridge, 
Thomas Dykers and Henry Smith. Bridge becamea bankrupt, and undertook 
to surrender his interest in this judgment, to wit, three-fifths thereof. It is 
alleged, that at the sale of his effects, he, Bridge, purchased this interest 
in the judgment, and that his former partners renewed their authority to him to 
represent their interest. Bridge took out execution on the judgment which 
was enjoined at the instance of Lewis Florance, one of the former partners of 
H. Florance & Co. One of the grounds on which the injunction was granted, 
was the alleged want of interest and authority on the part of Bridge to control 
the judgment and take execution thereon. 

The district judge was of opinion that the title of Bridge to the judgment 
was acquired posterior to the issuing of the writ, and that therefore it was ille- 
gally issued. The injunction prohibited further proceedings under the writ of 
execution, and the judge made it perpetual and condemned Bridge to pay the 
costs. From this judgment Bridge has appealed. 

Conceding that Bridge acquired the three-fifths of the judgment at the 
assignee’s sale, he has shown no right to issue the execution. He has shown 
no authority from Smith, one of his partners, and we think the evidence is not 
sufficient as to that of his other partner, Dykers. The execution would have 
been quashed on motion. The judgment of the district court is to the same 
effect. 

The judgment of the district court is therefore affirmed, with costs. 


Clee. 
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Samuet C. Youne v. Municipatitry Numper One. 


A creditor who has a judicial mortgage upon property cannot prevent the sale of the pro- 
perty upon a subsequent judgment. C. P. 301, 403,710. Nor can the purchaser refuse 
to pay the price until the prior general mortgage is cancelled, especially when it appears 
the judgment debtor has gthes property sufficient to pay the debt. 

PPEAL from the Second District Court of New Orleans, Lea, J. J. Ber- 
mudez, for appellant. C. Dufour, L. Eyma, L. C. and G. B. Duncan and 

F. Buisson, for appellees. The judgment of the court was pronounced by 
Eustis, C.J. The appellant, John Pemberton, purchased at sheriff’s sale a 

lot of ground for the sum of five hundred dollars, which he paid to the sheriff. 
The sale was made under an execution issued on a judgment rendered in favor 
of Samuel C. Young v. Municipality Number One. This judgment was recorded 
in the office of the recorder of mortgages, and of course operated as a general 
mortgage on the real property of the municipality. There were recorded prior 
to the recording of Young’s judgment four other judgments. T'wo of them, it 
seems, have been paid and two others, one in favor of Cronan and the other in 
favor of the Carrollton Bank, remain unsatisfied. 

The appellant took a rule on the judgment creditors to show cause why the 
proceeds of the property sold under execution should not be brought into court 
and distributed among them according to their rank, and the general mortgages 
on the property sold be released; or, if the same should"not be decreed, to show 
cause why the plaintiff should not furnish security to protect the purchaser from 
disturbance by reason of the said general mortgage. To this rule the two judg- 
ment creditors answered. The objections made by them are somewhat different, 
though involved in the same principles. The district judge, after argument, dis- 
charged the rule and ordered the money to be paid over to Young, the seizing 
creditor, and Pemberton has appealed. 

Was the sale valid, or did it fail by reason of the price not having exceeded 
the total amount of the general mortgages? We think an answer to this objec- 
tion is found in the articles 301, 403 and 710 of the Code of Practice, which 
provide for the very case of property sold under execution, on which general 
mortgages are supposed to remain, the payment of the price by the pur- 
chaser notwithstanding. 

The article 684 of the Code of Practice, relied upon by the counsel of the 
mortgage creditor, as prohibiting a sale of property under execution, if the price 
offered does not exceed the amount of the privileges and mortgages with which 
it is encumbered, evidently refers to special and not to general mortgages. The 
cases in which adjudications have been held to be invalid for that cause were 
both cases of special mortgage. Fernandez v. Bein, 1st Ann. 32. Trudeau 
v. Mc Vicar, Ib. 426. See also Loucks v. The Union Bank, 2d Ann. 619. We 
think sales under execution have always been made since the adoption of the 
Code of Practice, even under this view of the article 684, and we have not 
known any case in which its correctness has been questioned. There is no sub- 
ject about which there hus been so much litigation, or more searching scrutiny 
exercised as that of the forms and requisites of sheriff’s sale, and we consider 
the district court did not err in holding the sale to be valid. 
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The sale being; then, valid, to whom was the price to be paid? Cronan,who Younes 
is the first judgment creditor, insists, if the sale be maintained, that the proceeds Mousicipatire 
of the property sold must be paid to him, by virtue of his prior right of mortgage. N°. O** 
Our impression is, that the law is clear as to the rights of a general mortgage 
creditor in a case of this kind. If Cronan wants to make his money, why has 
he not taken his execution and seized the property of his debtor? And what 
justice is there in permitting him to lay by and defeat a creditor who is pursuing 
his legal remedy for the payment of his debt. The law does not postpone Cro- 
nan’s prior right to that of the seizing creditor, Young, but will not allow him 
to defeat the plaintiff’s right. It is proved, that there is ample property of the 
municipality to pay both their debts. Cronan can take execution for his debt, 
but he cannot be permitted to take from Young the money made under his 
execution. C.P. 403. 

In giving the price of the property sold to the seizing creditor rather than to 
the mortgage creditor, we do not consider that we are giving any preference, in 
a legal sense, to the former. The seizing creditor secures the benefit of his . 
legal pursuit on the ground of the non-action of the creditors by geveral mort- 
gage, ahd that there is sufficient property to satisfy their debts whenever they 
choose to enforce payment, and they suffer no injury by the payment to the 
seizing creditor. 

We think the district judge did not err in refusing to order the judicial mort- 
gages to be released, the case not being one in which the power is conferred. 

Their remaining on the property is certainly an inconvenience to the purchaser, 

who has paid his money and ought to be entitled te a clear title. But, under 

the provisions of the Code of Practice, we do not understand that any provision 

is made for removing the incumbrance. From the amount of property of the 

defendant liable to execution, we think the purchaser will be protected from dis- 

turbance, which we cannot say that he has just reason to apprehend. We do 

not feel ourselves justified in changing the judgment of the district court, in - 
exacting security from the seizing creditor under the article 710 of the Code of 

Practice. 

The judgment of the district court is therefore affirmed, with costs. 





Mary E. Anprews, Adm’x. v. Criry Bank or New ORLEANS. 


The sale by executory process of the property of @ succession before any one was autho- 
rized to represent the succession, is null. 

In executory proceedings notice of the seizure must be served upon the debtor. C. P. 654, 
735, 745. 


PPEAL from the Fourth District Court of New Orleans. Strawbridge, J. 
E. A. Bradford, for plaintiff. H. Lockett, for defendant. The judgment 

of the court was pronounced by 
Preston, J. The plaintiff, being the widow and administratrix of the estate 
of Z. Andrews, has instituted this suit to set aside a sale of four hundred and 
thirty ove shares of the capital stock of the late City Bank of New Orleans,’ 


made on the 29th of May, 1848. 
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The stock was owned by Z. Andrews, and was pledged to the bank to secure 


City Bink or ® loan of $21,550, made to Z. Andrews on the 23d of February, 1848, and a 
New Orceans' further loan to Andrews and Brother of $15,000 on the 27th of March, 1848. 


The sale was made by virtue of two orders of seizure and sale issued by the 
Fourth District Court on the acts of pledge. One was issued on the 27th of 
April, 1848, and the other on the 3d of May, 1848; and, as stated, the sale was 
made on the 29th of May, 1848, for $33,618, or $78 a share. 

On the 29th of April, 1848, a petition was presented to the Fifth District 
Court by E. B. Harris, stating that Z. Andrews died about the 22d of that 
month, and praying for letters of administration on his estate. 

On the 3d of May, the plaintiff, his widow, filed an opposition stating the 
death of her husband, and claiming the administration. On the 17th of May 
she was appointed, and letters as administratrix were delivered to her on the 
31st of July, 1848, and she has since administered the estate. 

We are satisfied, that Andrews died as alleged, and that his succession was 
properly opened in the Fifth District Court on the 27th of April, 1848. No 
person was authorized to represent his estate during the executory proceedings, 
in virtue of which his stock was sold. The sale was, therefore, not’ binding 
upon his succession, and his administratrix has a right to set it aside. 

There was no service of the notice of seizure upon Andrews, or at his place 
of ordinary residence, as required by articles 654, 735, 745 of the Code of 
Practice; so that he would not have been bound by the sale even if he had been 
living. 

The district judge annulled the sale on other grounds, the force of which we 
do not see; but for those stated by us we think the sale ought to be annulled. 

It is therefore decreed, that the judgment of the district court be affirmed, 
with costs. 





J. P. Estesene v. Paut Estesene. 


The rule by which partial payments are to be credited is, to calculate interest on the debt 
to the date of the partial payment, and deduct the payment from the aggregate sum, 
allowing the balance to bear the stipulated interest. This rule applies only when the 
payment exceeds the interest due. 


PPEAL from the District Court of Jefferson, Clarke, J. J. J. Michel, for 
plaintiff. A. Marks, for defendant. The judgment of the court was pro- 
nounced by 
Preston. J. The defendant is sued upon a promissory note for $900, 
bearing eight per cent interest from the 1st of December, 1848, until paid. 
Judgment by default was rendered against him and duly confirmed. In confirm- 
ing his judgment, the plaintiff gave in evidence and credited a judgment in favor 
of the defendant against him for five hundred dollars. He took judgment for 
$232 50 with eight per cent interest from the date of the judgment; also for 
eight per cent interest on his note, according’to its tenor, to that date. 
The rule which has been well settled in this court as to partial payments is, 
to calculate interest on the debt to the day of part payment, and deduct it from 
the aggregate, allowing the balance to bear the interest stipulated, if the pay- 
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ment exceeded the interest due. It is possible there is a very small error inthe Estxsexe 
judgment, according to this mode of calculation. But the defendant should have &srzsesz. 
appeared and plead his judgment in compensation, and by his aid euabled the 
district judge to make an exact calculation of the amount he was entitled to 
offset. C. P. 327, 328. He has not made the calculation for us, nor even 
brought his judgment up with the record to enable us to make it for him. 
If there be a material error in compensating the claim against him by his 
judgment, after paying the judgment in this case against him, as the compensa- 
tion was made by the plaintiff, the defendant not appearing, no doubt the dis- 
trict court would allow a rule in his behalf against his debtor, by judgment to 
show cause why execution should not issue for the unextinguished balance of 
his judgment. 
The judgment of the district court is therefore affirmed, with costs. 
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Kock and McCatt v. H. H. Suatrer. 


Where a redhibitory disease manifests itself within fifteen days after the sale of a slave, 
it will be presumed to have existed at the time of the sale, unless the defendant shows 
that the slave had been in the State more than eight months previous to the sale. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Benjamin and Mftou, for plaintiffs. Moise and Randolph, for defendant 
The judgment of the court (Preston, J. not sitting, having been of counsel in 
the case,) was pronounced by 

Rost, J. This is a suit for the rescission of the sale of a slave, on the ground 
that betore and at the time of the sale he was affected with an incurable disease, 
which renders him unfit for the use for which he was purchased, and totally 
worthless. There was judgment rescinding the sale, and the defendant has 
appealed. 

It is proved that the slave is rendered entirely worthless by a disease which 
several physicians state to be incurable. It is further shown that the disease 
manifested itself within fifteen days after the sale; and as the defendant has not 
proved that the slave had been more than eight months in the State at that time, 
the legal presumption is, that he was unsound when sold. 13 L.R. 47. 9 R. 
R. 306. Act of 1834. Bullard & Curry. 

This presumption, sustained as it is by the testimony of the physicians who 
have attended the slave since the sale, cannot be overthrown by the testimony of 
the defendant’s witnesses. The slave may have appeared healthy during the 
limited time they knew him in the defendant’s slave yard, although affected 
with ailmeuts which would soon be made apparent by lubor and exposure. 

The judgment is thereforé affirmed, with costs. 











‘< SUPREME COURT OF LOUISIANA, 


TT. O, Srars, Receiver, rv. Burxe, Watt & Co. et.al. 


The courts have the power of appointing receivers to liquidate the affairs of insolvent cor- 
porations, if there be no other person provided by law to effect such liquidation, when- 
ever it is necessary, in order to preserve the interests of all parties concerned. 

Where an insolvent bank was in course of liquidation ander the laws of the State, and the 
term of the office of liquidator expired without there being any legal provision for the 
appointment of another, the court properly appointed a receiver. 

The receiver of an insolvent bank may sue all the stockholders for contributions of stock 

, before the tribunal in which the bank is in liquidation, although some of them may reside 
in different parishes. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 

Elmore and King. Bonford and Grymes, for plaintiff. ZL. Peirce, W. C. 

Micou, and C. Roselius, for defendants. The judgment of the court was pro- 
nounced by 

Eustis, C. J. On the decision by this court in the case of Walker v. Cald- 
well, 4th Ann. 296, in which it was held, that Theodore O. Stark, who had 
been appointed liquidator of the Atchafalaya Railroad and Banking Company 
under the statute of the 16th of March, 1848, could not maintain the action by 
reason of the statute being in conflict with the Constitution, Stark represented 
by petition to the Court of the Fifth District of New Orleans, that by virtue of 
his said appointment, he had, previous to said decision, taken possession of the 
books, papers and assetts of said company; that by virtue of said decision, his 
appoinment was held to be null and void, and that there was no person autho- 
ized to administer the affairs of said company, and that thereby the interests of 
said company and the rights of creditors were greatly injured ; that there were 
large sums due by the company, and large claims off behalf of said bank in liti- 
gation, and that the proceedings for the liquidation of the affairs of the company 
were pending before the court. On this petition the district court, having 
cognizance of the proceedings before it under the statute fur the liquidation of 
insolvent banks, appointed Theodore O. Stark receiver of the company, accord- 
ing to the prayer of his petition, with power to take charge of its assetts and to 
liquidate its affairs, &c., on his entering into bond in the sum of $10,000, with 
good and sufficient security for the faithful discharge of his duties as receiver. 

By virtue of this appointment Stark instituted the present action in the same 
court against Burke, Watt and/other stockholders of the company, for a contri- 
bution to pay certain creditors, on the ground of their not having paid the full 
amount of the stock held by them. 

The defendants excepted to the plaintiff’s action, on the ground of the ille- 
gality of his appointment as receiver. The court sustained the exception, 
dismissed the petition, and the plaintiff has appeaied. 

We consider that there can be no question as to the power of the court, in 
the view of the condition of the affairs of the company as exhibited by the pro- 
ceedings before it, to appoint a receiver fur the preservation of the interests of 
all concerned. The court, ex proprio motu, was bound to prevent the confusion 
and dilapidation consequent upon the abandonment of its affairs produced by 
the inefficiency of the law under which Stark had taken possession of and con- 
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tinued to held the records, papers and assetts of the company. The proceedings 
for the forfeiture of the charter of the company, and the liquidation, as far as it 
had progressed, being before the Fifth District Court we think the court 
properly exercised its authority in making the appointment. Brownv. The 
Union Insurance Company, 3d Ann. 182. 

We think our brother of the district court labored under a misapprehension 
in supposing that the appointment of the receiver was tantamount to reviving a 
dgfunct corporation, and therefore illegal. 

We do not understand the law to be, as contended for by counsel, that in the 
dissulution of a corporation the personal property of the corporation vests in the 
State, and the debts due to and from the corporation cannot be recovered. On 
the contrary, by the civil law on the dissolution of corporations of this class, the 
property of the corporation belongs to its members and must be divided among 
them. 

Nor do we consider the corporation, in any sense, as revived by this appoint- 
ment. Asa corporation it has ceased to exist; the appointment is merely a 
saving of the rights of creditors and of the property of the association. 

There are several other exceptions taken by the defendants, which have not 
been decided by the district court, and of course stand reserved. There is one 
upon which, it is stated by counsel, it is particularly desiruble that we should 
express an opinion, in consequence of the number of the defendants and their 
different places of residences, and the great delays to which proceedings in liqui- 
dation of this kind are exposed. It is, as to the plea of domicil. Our impres- 
sion is, that under the allegations of the petition, and the proceedings heretofore 
had, all the parties defendant within the State are amenable to the jurisdiction 
of the Fifth District Court, notwithstanding their residence out of the parish 
of New Orleans. Barrow v. Norwood, 3L.R. 436. Toby v. Hart, 8 L. R. 
524. Vanwick v. Hills, 4 R. R. 140. Thompson v. Chretien, 3 R. R. 26. 
Drew v. Atchinson, 3 R. R. 140. Duggan v. Lizardi, 5 R. R. 226. Bour- 
gerol v. Allard, 6 R. R. 351. Amis v. Bank of Louisiana, 9 R. R. 349. 
Mayor of New Orleans v. Ripley, 5 L. R. 122. 

The judgment of the district court is therefore reversed, the exception of the 
defendants overruled, and the case remanded for further proceedings ; the appel- 
lees paying the costs of this appeal. 





Witiram C. Squier v. R. C. Stockton. 


The purchaser cannot refuse to pay the price upon the ground of an apprehended eviction, 
when a bond of indemnity is tendered him in conformity with C. C. 2535. 

Where the wife claims property as paraphernal, which was purchased in her name during 
the existence of the community, she may show the fact, although the notarial act of pur- 
chase is silent upon the subject. 

Property purchased by the wife in her own right and name, and paid for out of her paternal 
inheritance, is paraphernal property. It is not changed to community property by the 
circumstance that the heirs, in order to affect a partition, agreed to a sale of all the pro- 
perty, each one being allowed to substitute notes for their purchases at the sale, with the 
understanding that those notes were to be deducted from the share coming to the heir. 

A person against whom the sheriff holds two executions to satisfy which he cannot find 
property, is not a sufficient surety on an appeal bond. The fact that he is named as surety 
in tne order of appeal, does not prevent the other party from objecting to him. 
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SUPREME COURT OF LOUISIANA, 


PPEAL from the Fourth District Court of New- Orleans, Strawbridge, J. 
7. A. Clarke, for plaintiff. Stockton, in proprid persond. The judg- 
ment of the court was pronounced by 

Rost, J. The defendant originally appealed from an order of seizure. The 

order was affirmed by us and remanded for execution. When the writ of 
seizure was issued and the property seized, the defendant enjoined it on the 
ground, that at the time he purchased the property seized, it was subject to 
judicial mortgages which the holder, Laurent Millaudon, was now proceeding 
to enforce. He further alleged, that no title had been conveyed to him and 
prayed for a rescission of the sale. - 
. The answer, besides a general denial, contains special averments that the 
plaintiff, Squier, had a just and valid title, the nature of which was well known 
to the defendant; that there is no right of mortgage existing on said property in 
favor of Millaudon, and that if there was, it could only be exercised after dis- 
cussing the property in the possession of the original debtor, and that alienated 
by him since the sale to the plaintiff. 

On the trial, the plaintiff tendered and gave bond and security in a sufficient 
amount to secure the defendant against the eviction alleged, under art. 2535 C. 
C.. On the filing of this bond the injunction was dissolved, and the defendant 
appealed. 

» It is shown that the property in controversy formerly belonged to B. Schaum- 
burg, who died in 1833, leaving five children, all of age at the time. The 
defendant adduces a sale of this property from four of the heirs of Schaumburg 
to their co-heir Eliza, then married to Frederic Beckman. It appears from the 
act that Mrs. Beckman gave her notes, endorsed by her husband, for the price ; 
the defendant contends that the nature and character of the property are to be 
determined by that act alone; that it is nothing more than a purchase made 
pending marriage which, although in the name of the wife, falls into the com- 
munity under art. 2371 C. C., and that, as community property, it is subject to 
the judicial mortgages of Millaudon, who is a judgment creditor of Beckman. 

It is urged, on the other side, that all the property of Schaumburg was sold 
at auction for the purpose of effecting a partition among his children, under an 
agreement that the heirs who purchased should give their notes as other pur- 
chasers, and that, in the final partition, those notes should be returned to them 
as part of their share; that the notes given by Mrs. Beckman were returned to 
her in conformity with this agreement, and that the property having been pur- 
chased by her in her own right and name, and paid for out of her share in her 
father’s estate, is paraphernal, and, as such, unaffected by the judicial mortgages 
recorded against her husband. Before going into the merits of the issue thus 
made, it is necessary to notice the bills of exception taken by the defendant. 

The first was to the opinion of the court ruling him to trial before the final 
decision of the suit, brought by Millaudon to enforce his judicial mortgage. 

We are unable to say that the courterred. It had clearly a right to proceed 
80 far at least as was necessary to ascertain whether there was any danger of 
eviction, and if satisfied that there was not, and that the grounds of the injunc- 
tion had no foundation in justice or truth, it would have been guilty of a denial 
of justice iu refusing to dissolve it. We do not think that the act of 1828 has 
made any change in the dispositions of the code on which this proceeding is 
based. It merély gives an additional remedy to enforce those dispositions. 
Had there been any danger of eviction, the bond subsequently given by the 
plaintiff, amply secured the defendant. 
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The defendant also excepted to the opinion of the court admitting in evidence Squren 
the mortuaria in the successions of Schaumburg and of Beckman; an act of eum 


settlement between Beckman and his wife, and the testimony of Hoffman and 
Lemeyer to prove that the property in dispute was received by Mrs. Beckman 
as part of her share in her father’s suctession, on the following grounds: 1st. 
That the evidence is totally irrelevant to the matters in issue, and not admis- 
sible under the pleadings. 2d. That it is offered to prove something beyond 
what is contained in the act of sale to Mrs. Beckman by her co-heir. 

The answer specially denies that the judicial mortgage of Millaudon attaches 
to the property in dispute. All legal evidence in support of this plea is relevant to 
the issue, and, therefore, admissible. None of this evidence is offered to prove 
anything beyond what is contained in the act of sale referred to, but merely to 
show the character of the property conveyed, which can always be done by 
parol or other written evidence. The defendant insists that the facts sought to 
be established by this evidence, should all appear by the sale to Mrs. Beckman. 
But if they did, that act would not be conclusive evidence against him; and the 
plaintiff would be required to make those facts certain by the evidence which 
he now introduces adversely to creditors; those facts can be proved in no other 
way, and their insertion in the transfer to Mrs. Beckman is not indispensable to 
her or those claiming under her. It is a familiar rule of evidence, that whatever 
indicates the nature of the subject of a contract is a just medium of interpreta- 
tion, and a just foundation for giving the instrument an interpretation, when con- 
sidered relatively, different from that which it would receive if considered iu the 
abstract, and that parol evidence must generally be resorted to in order to ascer- 
tain the nature and character of the subject of contracts. 1 Greenleaf. Nos. 
285, 286. 2 Phillips, 294, 354, 355. 2 Starkie, 576. 

The evidence adduced establishes, beyond all doubt, the allegations of the 
plaintiff. A licitation was made to effect a partition among the heirs of Schaum- 
burg. For the regularity of the proceedings, Mrs. Beckman gave her notes 
for the property she purchased, and, under a previous agreement, those notes 
were given back to her in the final partition. She acted throughout in her own 
right and name, and received the property from her co-heirs in part payment of 
her paternal rights. Under the uniform jurisprudence of this court, that pro- 
perty is paraphernal, and Millaudon's mortgage does not attach to it. Ellis, 
Syndic, v. Mrs. Rush, ante p. 116. Stroud v. Humble, 2d Ann. 930. Domin- 
gues v. Lee, et al. 17 L. R. 296. Terrell v. Cutrer, Syndic, 1 R. R. 367. 
Rouse et al. v. Wheeler and Wife,4 R. R. 115. Savenat et al. v. LeBreton et al. 
1 L. R. 522. 

It appears that the defendant had obtained a suspensive appeal which, on 
application of the plaintiff, was set aside, so far as it was suspensive only, on 
account of the insufficiency of the security furnished. 

The person who signed the bond as surety had, at the time, two executions 
out against him, to satisfy which no property could be found by the sheriff. He 
was clearly an insufficient surety. The order of the judge was, that he orany 
other good and solvent person residing in the parish of Orleans, should sign the 
bond as surety. The order must have been so made at the request of the 
defendant, and it did not preclude the plaintiff from showing that the person 
named therein was not good and solvent. The amount of the surety required 
is complained of as excessive. But asno application was made to the court 
below to reduce it, that question is not properly before us. 


For the reasons assigned, it is ordered that the judgment in this case be 
affirmed, with costs. 
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Henry BonnaBEL v. CHarLEs Wouter. 


Where an appeal was not filed when made returnable, and no application was seasonably 
made for further time, the appeal will be dismissed. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
G. Schmidt, for appellant. Budd, for appellee. The judgment of the 

court was pronounced by 

Suet, J. The appeal in this cause was returnable in May, 1850; the 
transcript was not filed until November, 1850. No application was seasonably 
made for further time, nor has any cause been shown against the motion to dis- 
miss. The motion must be sustained. See New Orleans and Carrollion Rail- 
road Company v. Hood, 4th Ann. 226. Penney v. Sommerville, Ib. 668. 

Appeal dismissed, with costs. 


en ann eine Owl oases 


Tue Srate v. AntHony Ozer. 


Prisoners arrested for larceny are bailable under the Constitution during the pendency of 
their examination for commitment by the magistrate. 

Bail, bonds taken by the committing magistrate for the appearance of a prisoner dusiag the 
examination for commitment, if forfeited, may be collected by an ordinary suit in the dis- 
trict court. The summary process provided by law on forfeited bail bonds is not appli- 
cable to such a case. 


PPEAL from the District Court of Jefferson, Clarke, J. .A. W. Jourdan, 
for the State. Michel and Elliott, for defendant. The judgment of the 
court was pronounced by 

Preston, J. On the 13th of February, 1850, C. Wintz made affidavit before 
James McGarey, a Justice of the Peace of the parish of Jefferson, for the city 
of Lufayette, ‘that two beeves, about the 6th of that month, were feloniously 
stolen and taken out of his stable in the city of Lafayette, by some persons 
whose names he did not know, and that he had good reason to believe that his 
beeves or their hides were concealed in certain premises on Third street in the 
city.” He asked for a search warrant, and that the persons he would point out 
should be arrested and dealt with according to law. 

The search warrant was issued, with an order of arrest. Eleven hides were 
found by the officer on the premises, which Wintz and others stated to be their 
property ; and one Jean Pierre DeSpless, and others about the premises, were 
arrested and brought before the justice of the peace. It was ascertained that 
the premises where the stolen property was found belonged to Despless, and he 
was committed to jail for the want of security. The same day he was bailed 
by the justice of the peace on his giving bond, with Anthony Ozer as his security, 
in the sum of ove thousand dollars, for his appearance on the 15th of February, 
1850, fur examination. 
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A bond was drawn up by his counsel, and signed by him and his security, in 
which they acknowledged each to owe the State of Louisiana a thousand dollars, 
upon the condition that if Despless should appear before the Hon. James Mc- 
Garey’s court on the 15th of February, 1850, to answer the complaint 
brought against him and others for stealing cattle, the property of C. Wintz and 
others, then the recognizance should be void, otherwise should remain in full 
force and virtue. 

On the 15th of February, at the hour appointed for the examination, Despless 
did not appear ; his security being in court was required to produce him, which 
he failed to do; and thereupon the justice of the peace declared and entered 
upon his record these facts, and that the bond was forfeited. The State of 
Louisiana, by the district attorney of the district, has instituted this suit to 
recover the amount of the bond from Anthony Ozer, the security. 

As the defence of this suit is based mainly on the ground that the justice of 
the peace exercised powers which did not belong to him, and exercised those 
which did belong to him in an illegal manner, it may be useful to say a word in 
relation to the class of magistrates to which he belongs. Justices of the peace 
are the class of judicial officers elected by the citizens, and more immediately 
connected with the whole population of the State than the other officers of the 
judiciary department of the Government; and upon their faithful and energetic 
discharge of their duties, the safety of individuals, and the peace and good order 
of society depends more than upon any other class of officers. It is their duty 
to bring before them the highest officer of any department of the Government, 
as well as the humblest individual against whom a complaint is made, to be 
examined and deal with him according to law. This power was given at the 
very first session of the Territorial Legislature in 1805, and has been confirmed 
by subsequent statutes until the present time. 

The Constitution of 1845 organized this body of magistracy as a part of the 
judiciary, of course with the high powers and for the great purposes we have 
mentioned ; and we must recognize in them all the powers given by the Consti- 
tution and the laws. And all the means of carrying their powers fully into 
effect. 

In the words of the act of 1809: “It shall be the duty of the justice of the 
peace, whenever there shall be brought before him any complaint or deouncia- 
tion of any crime or offence, supported by the oath of a credible witness, to 
receive the complaint, and cause the accused person to be arrested and brought 
before him, to be examined according to law.” 

The proceedings before Justice McGarey, which we have detailed, show that 
two beeves belonging to Mr. Wintz were stolen from him, in the city of Lafayette, 
about the 6th of February, 1850; that by virtue of a’search warrant their hides 
were found upon the premises of Despless in that city; that he was arrested 
and accused of stealing them; that he gave bond, with defendant as his secu- 
rity, to appear for examination upon that charge; and that he failed to appear 
for that purpose, as required by the condition of his bond. 

Admitting all this, the counsel of the defendant contend that it was the duty 
of the justice of the peace to have examined Despless without delay, and if, in 
his opinion, there was a probability of the commission of a crime by the accused, 
then and then only to have taken a bond for his appearance, and not before him- 
self, but before a higher court; and that, therefore, the bond taken for his 
appearance for further examination was unauthorized by law, and is a nullity. 
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The examination of a person accused of a crime consists in receiving and 
reducing to writing the voluntary declaration of the accused of every thing he 
may choose to state in relation to the accusation. The magistrate is also bound 
to take in writing the depositions of all the material witnesses in behalf of the 
State, and transmit them to the district court to be delivered to the district 
attorney, for the purpose of preparing the information or indictment. These 
depositions should be taken with the greatest care, and should be extremely 
particular and exact in details; for, those who have had experience as prose- 
cuting officers know the great trouble, delay, expense, and often even the ineffi- 
ciency of criminal prosecutions, owing to the loose, careless and general 
ner in which the depositions on behalf of the State are sometimes taken and 
reduced to writing by the examining magistrates. The examination consists, 
further, in hearing partially all the witnesses offered by the accused in his 
defence. The magistrate is further bound to hear counsel on behalf of the 
accused, not only as to the crime charged, but also as to many incidental ques- 
tions that may arise as to testimony and bail, and other niatters growing out of 
the accusation. 

It may be his duty, as in the present case, to cause houses to be searched for 
stolen property, which will take time. It may be necessary for him to order the 
exhumation of the bodies of murdered men, and post mortem examinations by 
the medica! faculty. 

It is specially his duty to have written out and executed the recognizances of 
all material witnesses on behalf of the State, to appear before the court having 
jurisdiction of the offence to give evidence in the case. He is also bound to 
take a like recognizance from the witnesses of the accused, if there be danger 
that they will depart from the parish before the trial. Now, all this requires 
time and often delay. The witnesses may be temporarily absent, or in remote 
parts of the parish. The proceeding is the solemn prosecution of an offending 
individual for the general welfare of society. All the time and means should be 
taken to render his punishment certajn, or to absolve him from unmerited impu- 
tation. He should not be released as a discharged felon, nor lightly subjected to 
further prosecution. 

During these necessary delays, what is to be done with the prisoner? He 
is not to be allowed to abscond, of course. In England, he was remanded from 
time to time to prison ; and Chitty states ‘“ that the time for full investigation of 
the case, and final decision of the magistrate, should depend on the cireum- 
stances of each case; and that he should not be restricted to any particular 
time, as a general rule, for either the prisoner or his accuser may not be able 
to bring forward his evidence immediately ; and the compelling the magistrate 
to discharge or commit within any limited time, might be prejudicial to the pur- 
poses of justice.” 1 Chitty, Crim. Law, 74. 

But our Constitution declares that ‘all prisoners shall be bailable by sufficient 
sureties, unless for capital offences where the proof is evident or presumption 
great.” Therefore, during the nec#ssary delays in the examination of the case 
of The State v. Despless and others, he was entitled by this article of the Con- 
stitution to be bailed by sufficient sureties, until the magistrate, after full exami- 
nation and deliberation, should decide either to discharge him or bind him over 
to the district court, to be tried upon the accusation of stealing the cattle. He 
demanded that right himself, and his counsel drew up, and he executed, a bond 
to appear from time to time to answer to the charge, and not to depart without 
leave of the court; and the defendant became his surety in the sum of a thousand 
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dollars, that he would comply with the condition of his bond The bond was 
taken in conformity to the universal practice in the State and Territory of Lou- 
isiana from their organizations ; a practice which, we are satisfied, is indispen- 
sably necessary under our Constitution and penal laws, without any special 
legislation to sanction it. 

The entry of the justice of the peace on his record, that Despless was called 
in pursuance of his bond at the time appointed for his examination, and that he 
failed to appear; that his surety being present was required to produce him in 
court, but did not do so, and that their bond was forfeited, was not a judgment; 
for as the counsel contends, the justice of the peace had not jurisdiction of the 
amount ; but it was a very proper proceeding to furnish evidence to enforce the 
penalty of the bond in a court having jurisdiction of the amount. 

The counsel of the defendant further urges, that there was no consideration 
for the bond, that it is not even proved that a crime was committed, and that 
there could be no breach of the bond because Despless was not put in default. 
The manifest consideration of the bond was, that Despless being accused of a 
crime, nay, a thief taken in the mainour, for he was apprehended with the stolen 
goods actually in his possession ; and being under legabarrest for the crime, was 
released from the prison on giving the bond to appear further and answer to the 
accusation. And the record abundantly shows that he broke the condition of the 
bond, by absconding from justice, rendering it impossible to have the crime 
formally established by evidence, verdict and judgment against him. 

The counsel of the defendant lastly urge, that the justice of the peace had no 
power tu proceed upon the bond in the summary manner prescribed by the acts 
of 1835 and 1837, relative to the recovery of the amount of bonds, recognizances 
and obligations due to the State in criminal cases. In this they are certainly 
right, and it was that which rendered the present suit before the district court 
necessary to enforce the penalty of the bond. But it is further intimated, that 
the summary mode of proceeding prescribed by those acts should have been 
pursued in this case in the district court. In this they err, because those laws 
expressly limit that remedy to bonds, recognizances and other obligations made 
returnable before the district court, which was not the case with the bond sued 
upon. It was returnable before the justice himself; and we know of no remedy 
for the State to enforce its penalty but that which has been pursued by the dis- 
trict attorney by bringing an ordinary suit before a court of general jurisdiction. 

He has fully made out his case. And the judgment of the district court is 
affirmed, with costs. 





Mounicrpatiry Numper One v. Harry WILson. 


The municipalities of the city of New Orleans hive the power of enacting ordinances to 
prevent nuisances, and to provide for the security of public decency. 

The ordinance of the Municipality Number One, of August 6, 1846, to prevent nuisances, 
&c., is not identical with the act of the Legislatare of March 19, 1818, against persons 
keeping a disorderly inn, gaming house, &c. 


PPEAL from the Fourth Justice Court of the parish of Orleans, A. Derbes, 
J.P. R. Preauz, for plaintiff. H. Train, for defendant. The judgment 
of the court was pronounced by 
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Eustis, C. J. This is an appeal taken by the defendant from a judgment 
of a justice of the peace of New Orleans, by which he was condemned to pay 
a fine of fifty dollars for keeping a disorderly house in Gallatin street, in the First 
Municipality, in violation of an ordinance of said municipality, approved the 6th 
of August, 1846, entitled “to prevent nuisances and to provide for the security 
of public decency.” 

The objection first taken to the legality of this ordinance, on the ground of the 
want of power of the government of the municipality to enact, and such power 
being exclusively vested in the General Council, we think untenable: the law 
for the division of the city passed in 1836, clearly gives the power to the muni- 
eipality. 

It is also urged that the ordinance is illegal, because the same offence is made 
criminal by a law of the State. The act of March 19, 1818, subjects to fine 
and imprisonment whoever shall be guilty of keeping any disorderly inn, tavern, 
ale house, gaming house or brothel. The offences for which a fine is inflicted 
by the ordinance, are not identical with those punishable under the statute. 
There is a lirge class of nuisances of this kind against the public order not 
included in the statute, which it is the duty of the municipalities to suppress, 
and for which the power has been delegated by the Legislature. 

The judgment appealed from is therefore affirmed, with costs. 


Succession or James McKinney. 


Where the husband has authorized the wife to take a suspensive appeal, which was dis- 
missed on account of the insafficiency of the surety, and she takes a second devolative 
appeal without the express authorization of the husband, the authorization for the first 
appeal will be sufficient to sustain the second. 

Where a wife, acting as administratrix, refuses to have placed on the inventory of the suc- 
cession property which she claims as her own, she cannot be proceeded against by rule to 
compel her to do so. An ordinary action must be resorted to. 


PPEAL from the District Court of Jefferson, Clarke, J. .A. Marks, Con- 
A rad and Dugué, for appellees. Elliott, Michel, and Benjamin and Micou, 
for appellants. The judgment of the court was pronounced by 

Surpe.1, J. The appellant, Mrs. Chandler, a married woman, was the 
defendant in arule. A judgment being rendered against her, a motion fora 
suspensive appeal was made in her behalf by her counsel. An appeal was 
ordered, and a bond was given by her, at foot of which bond is an authorization 
to execute it, signed by the husband. Subsequently, a rule was taken to set 
aside the suspensive appeal, upon the ground that the sureties given were insuf- 
ficient and incompetent. Therule was made absolute. Afterwards, on motion 
of Mrs. Chandler's counsel, (stating that she is authorized and assisted by her 
husband,) there was an order for a devolutive appeal. A bond was given. signed 
by the surety, and not by the wife nor husband. 

It would have been more formal if the husband had appeared upon the second 
motion, but as he had clearly authorized her to appeal by signing the first appeal 
bond, we cannot regard her as standing before thi court without the authoriza- 
tion of her husband; and we therefore refused the dismissal prayed for on that 
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ground. The other grounds of dismissal we understand as being waived by Succrsston or 


counsel. We therefure proceed to the consideration of the cause. 

The action commenced by a rale taken in the mortuaria of James McKinney, - 
deceased, by a judgment creditor of said succession. upon Mrs. McKinney 
administratrix of said succession, to show cause why she shonld not inventory 
certain properties set forth in said rule, which it is alleged she has fraudulently 
concealed and withheld with a view to defraud creditors. ‘That she claims the 
property as her own, although the same was placed in her name by her deceased 
husband, James McKinney, with a view to conceal it from and defraud his 
creditors. To this proceeding the defendant pleaded an exception, that she 
could not be thus attacked by a rule, and could only be sued in an ordinary 
action. This exception was overruled by the court; she was compelled to join 
issue, and try the cause on the merits. ; 

In our opinion, the court below erred. Jt is correctly argued by the counsel 
for the defendants, that the proceeding does not seek to render her accountable 
for property which came into her hands as administratrix, but is substantially a 
proceeding in the nature of a revocatory action. The rule itself, as well as the 
evidence, shows that the property was originally acquired in the defendant's 
name. The object is to bring this property into the succession. The contro- 
versy involves the title to property, and questions of fraud and simulation. The 
brief filed by the plaintiff's counsel exhibits the complicated nature of the sub- 
ject to be investigated. Was there a marriage between McKinney and the 
defendant before they came to this State? If not, was there the uninterrupted 
cohabitation; the public acknowledgment as man and wife ; the introduction into 
society, which usually characterize the marriage relation? Was there fraud? 
&c. The defendant had a right to have such issues tried by a jury. That right 
should not have been cut off by the resort to summary process, under the pre- 
text that the proceeding was incident to the administratorship, in which light it 
cannot properly be viewed. 

It is therefore decreed, that the judgment of the district court be reversed, 

and that the rule be dismissed as in case of non-suit; the appellee paying costs 
in both courts. 


A. Detamare v. E. P. Kennepy et al. 


Where the deputy of a notary has made the demand and served the notice of protest, it 
does not disqualify him from being a competent witness to the act of protest. 

The reason for the law requiring two witnesses to notarial acts was to create a check upon 
notaries so as to prevent their ante-dating their acts. 


PPEAL from the Fourth District Court of New Orleans. Sitrawbridge, J. 
F. Buscail, for plaintiff. C. Redmond and J. J. Lugenbuhl, for defen- 
dants. The judgment of the court was pronounced by 
Suet, J. McGinnis and Hynes, two of the defendants, are sued as 
endorsers of a promissory note made by Kennedy. At the trial of the cause the 
plaintiff, in order to prove demand of the maker, offered in evidence a notarial 
protest of the following tenor. ‘ United States of America. State of Louisi- 
ana. By this public instrument of protest, be it known, that, on this thirteenth ; 
day of April, in the year one thousand eight hundred and fifty, at the request 
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of the cashier of, and the holder for the Louisiana State Bank of the original 
note, whereof a true copy is on the reverse hereof written; I, Achille Chiapella, 
notary public, dwelling in the city of New Orleans, duly commissioned, through 
Selim Magner, my lawful and duly sworn deputy, demanded payment for said 
note at the domicil of the maker thereof, corner of Elysian Fields and Morales 
streets; I was answered by his wife, to whom I presented said note, that the 
said maker was not there and had left no funds to pay the same. Whereupon 
I, the said notary, at the request aforesaid, did protest, and by these presents 
do publicly and solemnly protest as well aguinst the drawer or maker of the 
said note as against all others whom it doth or may concern, for all damages, 
costs, charges, and interest, suffered or to be suffered for want of payment of 
the said note. This done and protested in the presence of Selim Magner and 
Edward Gottschalk. In testimony whereof, I grant these presents under may 
signature, and the impress of my seal of office, at the city of New Orleans, 
on the day and year first above written. [1.s.] A. Catapeiia, Notary Pub- 
lic. Witnesses: E.Gorrscnarx; S.Macner.” ‘$400 00. New Orleans, 
January 10th, 1850. Ninety days after date, I promise to pay to the order of 
Mr. John McGinnis, the sum of four hundred dollars, value received. (Signed,) 
Epwarp P. Kennepr. (Endorsed,) Joun McGinnis, Tuomas Haynes, A. 
Deramane.” “I, the undersigned notary, do hereby certify, that the parties 
to the note, whereof a true copy is embodied in the accompanying act of pro- 
test, have been duly notified of the protest thereof by letters to them by me 
written and addressed, dated on the day of said protest, and served on them 
respectively, this day, in the manner following, viz: through Edward Gotts- 
chalk, my lawful and duly sworn deputy, on John McGinnis,- first endorser, 
personally; on Thomas Haynes, second endorser, left at his domicil on the 
levee, with his wife; on A. Delamare, third endorser, personally. In faith 
whereof, I have hereunto signed my name, together with Selim Magner and 
Edward Gottschalk, witnesses, at New Orleans, this 15th day of April, 1850, 
the 14th beinga Sunday. (Signed,) S. Macner; E. Gorrscuatx, A. Cuta- 
PELLA, notary public.” ‘I certify the foregoing to be a true copy of the original 
act on record in my office. New Orleans, this 12th June, 1850. A. CHIAPELLA, 
Notary Public.” 

To the reception of the document in evidence the defendants objected, and 
the district judge received it under reservation, and, eventually, in deciding the 
cause, rejected it, upon the ground ‘‘that the demand was made by Magner, 
the deputy, who was also one of the witness.” The judge’s reasons for so 
ruling are stated as fullows: ‘The first section of the law of 1821, which 
makes the certificate of the notary proof of notice, requires the record to be 
made by the notary and two wi'nesses. In ‘practice it has been considered 
proof of demand as well as of notice. If Chiapelia, the notary, had been one 
of these witnesses, it is very plain such a certificate would not be made by the 
notary and two witnesses. I cannot perceive any difference in principle where 
his deputy is acting. This law has always been strictly construed as derogating 
from the general rules of evidence. 3N.S.444. 4N.S.125. 5 N.S. 65, 
513. 6 N.S. 394,457. The protest must be rejected, and as there is no 
other proof of demand, the endorsers are discharged. There is, therefore, 
judgment in their favor.” 

We do not concur in the opinion of the district judge; and as the matter is 
one of great practical importance, we have thought it proper to give at length 
the reasons for our dissent. 
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For the proper consideration of this subject it is necessary to take a retro- DrLamane 
spective view of the legislation on the subject of protest of bills and notes, and xy. egpy. 


of the reasons which probably influenced the lawgiver in that legislation. In 
doing so we are in a great measure repeating what was said by this court in the 
case of the Citizens’ Bank v. Bry. 3d Aun. 631. As we then observed, the 
rules of evidence had been, in aid of commerce, so far relaxed as to allow a 
protest of a foreign bill of exchange, apparently under the seal of a notary pub- 
lic, and made abroad, to prove itself and establish the dishonor. But a notarial 
protest was not admitted in the case of a foreign bill, where the protest was 
made in the country in which it was offered. See Chesmer v. Noyes, 4 Camp- 
bell, 129, cited by Chitty, Bills, p. 643. But as commerce increased in this 
country, and the great mass of mercantille transactions came to be repre- 
sented by bills of exchange and promissory notes, many of the States of this 
Union, for the purpose of facilitating commerce by rendering the remedy upon 
bills and notes convenient and safe, passed statutes clothing notaries public with 
authority to demand payment and give notice of protest of bills and notes, and 
making their notarial records of their acts, and certified copies of them, authen- 
tic evidence. Such was the spirit and intention of the two statutes of this 
State enacted in 1821 and 1827. 

The first section of the act of 1821 is as follows: ‘ Be it enacted, &c., that 
the notaries and parish judges shall keep a separate book, in which they shall 
transcribe and record, by order of date, all the protests by them made, with 
mention of the notices which they shall have given of the same to the drawers 
or endorsers thereof, together with the names of the said drawers or endorsers, 
the date of the said notices, apd the manner in which they were served or for- 
warded to the said drawers and endorsers; which declarations, duly recorded 
under the signature of the said notary public or parish judge and two witnesses, 
shall be considered and received in all courts of this State as a legal proof of 
the said notices.” 

The first section of the amendatory act of 1827 is as follows: “ Be it enacted, 
&c., that all notaries, or persons acting as such, are authorized in their protests of 
bills of exchange. promissory notes, or orders for the payment of money, to make 
mention of the demand made upon the drawer, acceptor, or person on whom 
such order or bill of exchange is drawn or given, and of the manner and circum- 
stances of such demand; and by certificate added to such protest, to state the 
manner in which any notices of protest to drawers, endorsers, or other persons 
interested, were served or forwarded; and whenever they shall have so done, 
a certified copy of such protest and certificate shall be evidence of all the 
matters therein stated.”” Moreau’s Dig. vol. 1, pp. 93, 96. 

It will be observed, that the amendatory statute of 1827 makes no express 
mention of witnesses; but it has been held that such attestation is necessary 
under both. See Gas Bank v. Nutall.19 L. R. 449. And the practice of 
notaries has, for many years, been in accordance with that interpretation. For 
the purposes of the present inquiry, we will therefore assume that point as 
settled. ; 

Under a fair interpretation of both statutes, it is obvious that these recorded 
declarations and certificates of notaries were efficacious as authentic evidence 
only so faras they declared or certified demands made, and notices given by 
themselves. Consequently, it was held in Raby v. Brown, 14 L. R. 247, that 
a notary’s certificate that notice was delivered by a third person, was insuffi- 
cient to prove the liability of the endorser. ‘ If,” said the court, “the notary 
had certified the manner in which he had served the notices, it would have been 
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— good evidence under the statute; but he cannot certify what was done by 
Kexseny. others out of his presence.” 





Subsequent to these enactments, in consequence partly of the natural enlargé- 
ment of our commerce, and partly of the artificial extension of credit produced 
by the multiplication of banks in this State, there was an enormous increase of 
negotiable paper. It was found that these statutes were inadequate to the full 
accomplishment of the end proposed. It became necessary to relieve notaries 
from the pressure of business, which at certain seasons of the year takes place 
in a great commercial city, where the collection of mercantile obligations is 
accomplished almost entirely through the banks. A bank’s notary would 
frequently find it impossible to make all the presentations and deliver all the 
notices personally. To remedy this inconvenience was unquestionably the 
motive of the statute of 1844, (p. 26,) which enacts as follows: ‘* That it shall 
be lawful for each and every notary public in New Orleans, to appoint one or 
more deputies to assist him in the making of protests and delivery of notices of 
protests of bills of exchange and promissory notes; provided, that ench notary 
shall be personally responsible for the acts of each deputy employed by him ; and 
provided that each deputy shall take an oath fuithfully to perform his duties as 
such before the: judge of the parish in which he may be appointed ; and pro- 
vided the certificate of notice or protest shall state by whom made or served.” 

As we said in Bry’s case, the former statutes were intended to establish a 
convenient and permanent means of proof; end the statute of 1844 was not 
intended to impair the beneficial provisions of the antecedent laws, but, preserv- 
ing them, to facilitate the notaries in the performance of their duties. Why 
direct the form of the certificate, if, when made, it could not be used ? 

It seems to us clear, that, under this statute, it is still the notary, and not his 
deputy, who is to declare, record, and certify how the demand was made and 
notice given ; and that the intention of the lawgiver was, to enable him to do 
what before he could not do, declare and certify what was done by another. To 
say that the certificate of notice or demand was intended to be made by the 
deputy and not by the notary, would conflict with the last clause of the statute, 
which directs that the certificate of notice or protest shall state by whom made 
or served. The obvious meaning is, that the notary shall state the name of the 
deputy by whom the demand was made or notice given. See also Citizens’ 
Bank v. Bry, 3d Ann, 630. 

Such being the intention of the law, we are unable to perceive how the fact 
that an individual has been employed by the notary as his deputy to make a 
demand or deliver a notice, disqualifies him from being an attesting witness to 
the notary’s declaration or certificate that such an act was done by that indi- 
vidual. The error of the counsel for the defendants is in confounding two things 
which are distinct: the act of making a demand or giving notice, and the 
recorded declaration or certificate that such an act has been done. When the 
deputy has made the demand and given the notices his function as deputy is at 
an ehd; and when the notary comes to declare or certify what has been done, 
we see no reason why he may not call the person who had acted as deputy to 
attest the declaration or certificate, as well as any other competent witness. 
The purpose of attestation is fully attained; which purpose, as the court said in | 
The Gas Bank v. Nutall, was to create a check upon the notary, and prevent 
him from ante-dating a certificate. 

In conclusion, it is proper to observe, that we believe the practice of the nota- 
ries under the act of 1844 has, ever since its passage, uniformly been in substan- 
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tial accordance with the form used by the notary in the present case. This DELANEOR 
contemporaneous construction of the statute by public officers acting under it, is Kexwepr. 


Certainly entitled to consideration. 

It is therefore decreed, that the judgment be reversed, and that this cause be 
remanded for further proceedings according to law ; the plaintiff paying the costs 
of the appeal. 





Succession or Fex.imx~ Connouy. 


Where the claim of one as a creditor is denied, he has no right under the act of 13th of 
March, 1837, to have a judgment against an administrator fur damages for not having 
deposited the funds of the succession in bank, and cannot disturb the administration in 
which those who are interested have acquiesced. 


PPEAL from the Second District Court of New Orleans, Lea, J. Hoff- 
man and Halsey, for appellant. C. Roselius, for appelleese The judgment 
of the court was pronounced by 

Eustis, C.J. This is an appeal taken by Miles Judson, administrator of the 
succession of Felix Connolly, from a judgment of the Second District Court 
of New Orleans, by which he was dismissed from the office of administrator, 
and condemned to pay twenty per cent interest per annum on certain sums 
belonging to the succession, and received by him, and which he had not depo- 
sited in bank, according to the provisions of the act of March 13, 1837, requiring 
administrators, executors, curators and syndics to deposit the funds collected by 
them in bank, and to keep a bank book in their official name, &c. 

The proceedings in which this judgment was rendered were at the instance 
of John M. Bach and John Mitchell, as creditors of the succession, and com- 
menced by a rule taken by them on the administrator for his removal, &c. 
under the statute. 

In answer to the rule Judson, the administrator, pleaded by way of exception, 
that he had filed a tableau of distribution of the funds of the succession, and that 
neither Mitchell nor Bach were put down as creditors of the succession; and 
that they had severally filed oppositions to said tableau, claiming to be placed 
thereon as creditors, which oppositions were then pending and at issue. The 
respondent denied that they were creditors, or had any interest in the succes- 
sion ; and averred, that the proceedings thus instituted by Bach and Mitchell 
were taken for the sole purpose of harrassing him and embarrassing the adminis- 
tration of the succession; and concluded by invoking the decision of the court 
on the right of Bach and Mitchell to institute them until they have established 
their rights as creditors, or some definite interest in the succession. 

The district judge overruled the exception ; and directed all the issues to be 
tried with the merits on the rule, considering the matters of the exception apper- 
tained to the merits. The defendant took his bill of exceptions, and reserved 
the questions presented by the exception. We have not been able to find in the 
voluminous record before us any judgment parporting to settle the amount for 
which Bach and Mitchell are creditors of the succession, or that they are at all 

creditors, except the judgment by which Judson, the administrator, has been 
condemned; from which the fact of their being creditors is considered as result- 
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ing. As the matter stands before us, their respective claims are still pending 
and at issue on their oppositions to the tableau of distribution. We think 
those issues ought to have been tried before Bach and Mitchell could be pet* 
mitted to exercise the rights of creditors under the statute. The steps taken 
by them look very much like an attempt to coerce the acknowledgment of their 
claims, and if sanctioned would give to a stranger without interest in a succes- 
sion a vexetious power of disturbing and embarrassing its administration. 

The district judge thought that he had no discretio# under the statute, accord- 
ing to the rules laid down by this court in the cases of Depas v. Riez, 2d Ann. 
30, and of the Succession of Mann, 4th Ann. 28, when it was proved that the 
administration had not complied with its requisitions. The rights of the parties 
instituting the proceedings in those cases were not questioned. We must not 
be understood by this decision as abridging in any manner the control of courts 
over those having charge of successions or estates under administration. The 
appellees are attempting to exercise a remedy under a statute highly penal, 
until their rights as creditors are established ; in the mode of litigation they 
have thonght proper to select, they have no right to disturb the administration 
of the affairs of the succession in which others are interested, and in which the 
parties in interest acquiesce. 

The judgment of the district court is therefore reversed ; and the rule taken 
by the appellees is discharged, with costs in both courts. 





Saran Ann ALLEN v. W. L. CampBELt. 


Where a slave, who has been sold, was afflicted with one disease, and subsequently died of 
another which did not exist at the time of the sale, the warranty against redhibitory vices 
cannot be so extended as toembrace the second disease upon the ground that the first 
predisposed the slave to an attack of the second. 


Samy from the Fourth District Court of New Orleans, Strawbridge, J. 
Wolfe and Singleton, for plaintiff. C. Roselius, for defendant. The judg- 
ment of the court was pronounced by 

Rost, J. We take the facts of this case as found by the district judge. 
Under the evidence and the act of 1834, we are bound to presume that the slave 
was affected with a diarrhea at the time of the sale, but the immediate cause of 
his death was the cholera. The death was caused by a disease which did not 
exist at the time of the sale, and the question is whether the defendant is liable 
on his warranty, because another disease which existed at that time predisposed 
the slave to the epidemic disease of which he died. 

We think that there is nothing in the law which authorizes the warranty to 
be thus extended from one disease to another, and that, as bad faith on the part 
of the defendant is neither alleged nor shown, the question must be answered 
in the negative. 

As diarrhea predisposes to cholera, intemperance predisposes to disease of 
the lungs. 1t would be strange if after a slave died of consumption, the sale 
was rescinded because he was a drunkard when sold. 

The plaintiff’s witnesses have misstated dates and evidently exaggerated the 
facts to her advantage, but even on their evidence, the judgment cannot, iti the 
opinion of a majority of the court, be sustained. 
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ALLEN 


reversed, and that there be judgment in favor of the defendant, with costs in Canbouie. 


both courts. 

Preston, J., dissenting. This isa suit to rescind the sale of aslave on 
account of redhibitery maladies. He was sold on the 15th February, 1849, and 
fully guaranteed against the vices and maladies prescribed by law, and to be 
sound of mind and body. He died six weeks afterwards. 

It is alleged that he died of diarrhcea, and that he was affected with the dis- 
ease at the time of the sale so as to be incurable. He had been brought into 
the State within less than eight months before the sale, and, under the statute of 
2d of January, 1834, if the redhibitory malady discovered itself within fifteen 
days after the sale, it is presumed to have existed at the time of the sale, 

Mr. Archerand Vaught both testify that the slave was severely afflicted with the 
disease in the month of February. The latter says, that having hired him a few 
days, he was sent home ina cart, being unable to work, or probably to walk ; after 
a week he was sent back ; but being unable to do the work of a hand, was again 
senthome. The former says, that in February he wasso debilitated, that he 
could not help himself to his chamber. Dr. Wordan proves that the disease 
was a chronic diarrhea and from the cankerous state of his bowels when he 
visited him in February, he thinks the disease must have lasted for some time. 
Dr. Jones visited him ; was satisfied that the disease wasa diarrhea of long 
standing, and prescribed accordingly. 

Mrs. Morehouse proves that the slave was sick at the plaintiff’s house for 
some time; that to her knowledge he was attended three days by Dr. Preston; 
that she has seen a great many persons sick of the cholera, but never saw any 
one live so long with the cholera to die at last. 

The defence is, that the slave was sound when sold, and died of the cholera. 
Mr. Blakeney, the agent of the defendant in selling the slave, gives it as his 
opinion that he was sound when sold. Dr. Bensadon saw him the day before 
he died in the collapsed state of the cholera, with not more than twelve or 
twenty-four hours of life in him. 

I am of opinion that the weight of the testimony preponderates in favor of the 
plaintiff. The immediate cause of the slave’s death may have been cholera, but 
I think he was afflicted within less than fifteen days after the sale with a 
diarrhea, which probably would have proved fatal under any circumstances, and 
was necessarily so during the prevalence of the cholera to an extent almost 
epidemical. 

The true view of the case is, that the disease existing at the time of the sale 
terminated in cholera, which it produced. Dr. Bensadon, defendant's witness, 
says chronic diarrhea, or any disease of the bowels might terminate in cholera. 
The diarrhea ought not to be considered a cause so remote from the death that 
the law will not join them. 

All proper attendance and medical aid was furnished by the plaintiff to the 
slave; a physician set up with him a whole night. He was afflicted with a dis- 
ease of the bowels from the day of the sale until his dissolution, and with the 
late Supreme Court in the case of Ory’s Syndic v. David, 9 L. R. 59, I con- 
sider a malady incurable, so far as to‘authorize the redhibitory action when it 
baffles the effortsof regular medical aid and death ensues, notwithstanding this 
aid is promptly administered. 

I think the plaintiff should recover the price paid for the slave, and that the 
judgment of the district court, should be affirmed, with costs. 
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Trner & Conrey v. Steamer Brive and Owners. 


A party has no privilege upon a steamboat for the premium of insurance, where the policy 
shows the premium has been paid. 

Where the funds arising from a sale by the sheriff of a steamboat are to be distributed, a 
party who bas not an interest in the fund arising from an attachment, or a privilege, or 
a judgment, has no right to interfere in the distribution. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
R. Mott, for appellant. Elmore, King, Wolfe, Singleton, Stockton and 
Steele, for appellees. The judgment of the court was pronounced by 

Eustis, C.J. This is an appeal taken by John Muir from a jugdment of the 
Fourth District Court, distributing among certain privileged creditors the 
proceeds of the steamer Bride, sold under a fieri facias issued on a judgment in 
favor of the appellees, Tiner & Conrey. 

The appellant alleges that he has a privilege in the proceeds of the steamer 
for the sum of $541, inasmuch as it is due as a premium for the insurance on the 
steamer ; but by the policy of insurance the premium is acknowledged to have 
been paid. There are other objections which would be fatal to this claim for a 
privilege which it becomes not necessary to consider. See Lee v. His Creditors, 
2d Ann. 601. Scott v. His Creditors, 3d Ann. 41. 

The appellant took his remedy by third opposition in the district court. He 
has no right in the fund distributed. He has not proceeded by attachment, nor 
has he a privilege or a judgment against his debtors, and cannot contest its distri- 
bution. Code of Practice, 396 et seg. 

It is therefore ordered, adjudged and decreed, that the appeal taken in this 
case be dismissed, at the costs of the appellants. 


Tue Strate v. Jupce or THE Firta Jupicirat District. 


The act of the ist of June, 1846, providing for the trial of causes in which a district judge 
shall be recused by the district jadge of an adjoining district, is not unconstitutional. 

The Sapreme Court is bound to exercise every power incident to its appellate jurisdiction, 
or which may be necessary to enable it to exercise that jurisdiction ; and for this purpose 
may award writs of mandamus to judges of the district courts to prevent the right of 
appeal being defeated. 

The question whether the Legislative branch of the Government has or has not transcended 
its powers, is the highest and most important act which the judiciary can be called upon 
to perform ; and no law ought to be held unconstitutional, and consequently void, unless 
its opposition to the Constitation be clear and free from doubt. 


N an application for a mandamus to the Judge of the Fifth Judicial District, 
upon the relation of Henry McCall et al. C. A. Johnson for the relators. 
The judgment of the court was pronounced by 
Eustis, C. J. Anact of the Legislature, passed on the Ist of June, 1846, 
provided for the trial of cases in which the judges of the district court in which 
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said causes are pending might be recused. It provides that the district judge 


shall refer such cases to the judge of an adjoining district, to whom the clerk of jypcr a 
the court is bound to give notice that said cases are so referred ; that the judge to . 


whom said cases have been thus referred shall repair to the parish in which 
said cases are pending, and hold a special court for the trial of the same, and the 
judge is bound to order a special jury to be summoned for the trial of such causes 
if it be necessary. This act does not extend tothe parish of New Orleans. 
Henry Mc Call and others have filed a petition in this court, in which they allege 
that they are parties to certain suits now pending, and at issue in the Fourth 
District Court for the parish of Ascension; that Albert Duffield, the judge of 
said district court, had been engaged as counsel in said causes, and had recused 
himselfin each of said causes, and that thereupon an order of court was entered 
referring said causes to the judge of the Sixth District Court—said Sixth District 
being adjacent to said Fourth District; that said judge of the Sixth District 
Court had been duly notified by the clerk of the Fourth District Court of the 
pendency of said suits in the parish of Ascension, of the recusation of said judge, 
and of the reference made of said suits, under the act before recited, to him the 
said judge of the Sixth District. They further allege that it is the duty of the 
said judge to repair to said parish of Ascension, and to hold a session of the 
district court in the said parish for the Trial of said several suits in which the sajd 
judge of the said Fourth District Court has recused himself; but that the said 
judge of the Sixth District refuses to comply with the notice and requi- 
sition thus made, and to hold a court in the said parish of Ascension for the 
trial of suits, by reason of which the petitioners are deprived of all means of 
having their suits adjudicated upon. They asked for a rule on the judge of the 
Court of the Sixth District to show cause why a mandamus should not issue 
commanding him to hold a session of the District Court for the parish of 
Ascension for the trial of the said suits. The rule was granted at the relation 


of the petitioners as prayed for, and an answer has been filed by the district , 


judge, in which his reasons for refusing to try the suits are given at length. 

The first inquiry to be made is, as to the power of this court to issue the 
mandamus commanding the district judge to proceed to try and determine these 
suits. It is conceded that appeals will lie in each of the suits to this court on 
final judgments rendered therein. 

In the system of laws from which most of our remedial writs are derived, the 
writ of procedendo ad judicium issues out.of the court of chancery, where the 
judges of any subordinate court delay the parties, for that they will not give 
judgment either on the one side or on the other, when they ought so todo. In 
such cases the writ of procedendo issues, commanding them in the king’s name 
to proceed to judgment, and upon further neglect or refusal, the judges of the 
inferior court may be punished for their contempt, by writ of attachment 
returnable in the king’s bench or common pleas. 3d. Blackston’s Com. 110. 
To the same end our Code of Practice, art. 837, and 838, provides that where 
the judges of inferior courts are guilty of a denial of justice or unreasonable 


delay in pronouncing judgment on causes before them, and where they refuseor . 


neglect any of the duties required of them by law, or which may enable the 
superior courts to exercise their appellate jurisdiction, a mandamus may be 
issued, commanding said judges to render justice and to perform the duties of 
their office according to law. 

It is obvious, that by the refusal of the district judge to adjudicate upon these 
cases, the parties are subjected to a denial of justice, and consequently this 
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court is ousted of its appeal, which the parties have severally a right to take on 


Jupce ie rue the decision of their cause adverse to them. 


Sru JuDiciaAL 
Distaict. 


The jurisdiction of the Supreme Court under the Constitution of 1812 in eivil 
cases, saving certain excepted cases, was the same as that of this court. The 
jurisdiction of this court over cases of this class, it is conceded, is appellate only ; 
but it by no means follows that the court can only take cognizance of cases on 
formal appeals tuken from final judgments. This court is bound to exercise 
every power incident to the appellate jurisdiction, under the forms established 
by legislative authority, which is necessary to enable it to exercise its appellate 
jurisdiction. In this case it can only be done by securing to the parties their 
right of appeal, which will be defeated unless final judgment be rendered in 
these suits. The State v. Bermudez, 14 L. R. 483. 

In that case, the Supreme Court recommended the judge of the Court of 
Probates of New Orleans to take cognizance of an application for the appoint- 
ment of an under-tutor, and to proceed to adjudicate thereupon. As far as our 
experience goes, we think the action of the Supreme Court in cases of this kind 
has been uniform since its establishment under the Constitution of 1812, as well 
as the acquiescence of the district courts therein, without any exception. 

It is contended that the statute requiring district judges to try cases of this 
class out of their respective districts is in conflict with the Constitution of 1845. 

To determine on the constitutionality of laws, the question whether the 
legislative branch of the Government has or not transcended its powers, is the 
highest and most important act which the judiciary can be called upon to 
perform ; and in the exercise of this responsible and delicate power, courts are 
bound to proceed with the greatest circumspection and deliberation. It has 
always been held that the presumption must always be in favor of the validity of 
laws, and that no law ought to be held unconstitutional, and consequently void 
and of no effect, unless its opposition to the Constitution be clear and free from 
doubt. It must be conceded that there is no article of the Constitution with 
which this statute is clearly or directly in conflict; and its repugnancy to the 
Constitution is supported exclusively by implication. Without answering each 
argument of the respondent in detail, we think they will all he met by giving 
our views as to the judicial power as created by the Constitution. 

The judicial power shall be vested in a Supreme Court, in district courts, and 
in justices of the peace. Art. 63. This certainly means thatthe whole judicial 
power —the power of determining all cases without exception or reserve —is 
vested in these three classes of magistracy, and in establishing- this power to 
provide for the determination of every possible case of injury, the Convention 
which framed the Constitution acted on the elementary principle in the English 
law, in reference to which our Constitutions in the United States have all been 
made, that every right when withheld must have a remedy, and every wrong its 
proper redress. 

The class of cases under consideration cannot be tried in the first instance by 
the Supreme Court nor by justices of the peace, according to express articles of 
the Constitution. Consequently they must be considered by the district court 
or not determined at all. 

Judges of the district courts are selected from among the prominent members 
of the profession in the several districts. Having been actively engaged in 
practice previous to their appointment, the law has not considered it expedient 
that they should determine, as judges, the cases in which they have acted as 
counsel or attorney, and has provided for their trial by another judge. Judges 
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have their private affairs: they are sometimes creditors, sometimes debtors, and State 
are liable to have suits themselves, and to have an interest in matters of jyncr oe THE 
litigation. To deprive judges of all remedy for the enforcement of their rights, ee 
and to exempt them from all recourse by creditors, or by the State in cases of 

offences, would be a strange state of things under a government of laws. We 

do not think the Constitution has created this deplorable condition of the 
administration of justice, but has vested the power of determining this class of 

cases in the district courts. 

The first Legislature which assembled under the Constitution, npon whom the 
duty devolved of carrying into effect its provisions, by making the laws necessary 
for its operation, undertook by this statute to give full effect to the judicial 
power. They considered that the power must be exercised with reference to 
those great principles of common right upon which the Government is based, 
and upon which the security of society itself depends. No man shall be a judge 
in his own cause; and the Legislature provided for the trial of causes in which 
the judge was considered by the laws of the land incapacitated from sitting, by 
directing them to be tried by a judge of the adjoining district, and required him 
to try such causes in the courts in which they were pending. 

We have said there was nothing in the Constitution with which this statute 
conflicts, that is, there is no article in the Constitution which restricts the judicial 
action of a district judge to the district for which he was appointed, or prohibits 
the Legislature from imposing on district judges duties to be performed out of 
their district. The restriction, it is said, results from the articles of the Constitu- 
tion creating the district courts. They are as follows: 

Art. 75. The first Legislature assembled under this Constitution shall divide 
the State into judicial districts, which shall remain unchanged for six years, and 
; be subject to re-organization every sixth year thereafter. The number of 
districts shall not be Jess than twelve nor more than twenty. For each district 
one judge, learned in the law, shall be appointed, except in the districts in which 
the cities of New Orleans and Lafayette are situated, in which the Legislature 
may establish as may district judges as the public interest may require. 

Art. 76. Each of the said judges shall receive a salary to be fixed by law, 
which shall not be increased or diminished during his term of office, and shall 
never be less than two thousand five hundred dollars annually. He must bea 
citizen of the United States, over the age of thirty years. and have resided in the 
State for six "years next preceding his appointment, and have practiced law 
therein for the space of five years. 

Art. 77. The judges of the district courts shall hold their offices for the term 
of six years. The judges first appointed shall be divided by lot into three 
classes, as nearly equal as can be; and the term of office of the judges of the 
first class shall expire at the end of two years, and of the second class at the end 
of four years, and the third class at the end of six years. 

Art. 78. The district courts shall have original jurisdiction in all civil cases 
when the amount in dispute exceeds fifty dollars, exclusive of interest. In all 


criminal cases, and in all matters connected with successions their jurisdiction 
shall be unlimited. 


No such restriction necessarily results from these articles, nor do we think 
any can be inferred from the 95th article, which has also been relied upon as 
creating it. It provides that all civil officers of the State at large shall reside* 
within the State, and all district or parish officers within their districts or 
parishes, and shall keep their offices at such places therein as may be required 
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by law. The article 115 renders it imperative on the Legislature to provide by 


Juber or tne aw for a change of venue in civil and criminal cases. The Legislature accord- 


5ru Jupictat 
District. 


ingly made the requisite law for this purpose. We think this article clearly 
refers to a class of cases other than those in which the judge is recused for one 
of the causes prescribed by law. 

But there is an article of the Constitution which appears to us to remove any 
doubt on this subject. It pre-supposes the very case which is under considera- 
tion: that of additional duties or functions being imposed on the judges of the 
district court ; and virtually recognizes the legislative power so to impose them. 
It provides that “no duties or functions shall ever be attached ‘by law to the 
supreme or district court but such as are judicial. This seems to us to be 
the only restriction on the Legislature in carrying out the judicial power as to 
those courts, except those restrictions created io defining their jurisdiction. 

We are of opinion that the statute under consideration is not unconstitutional ; 
on the contrary, that it is a necessary and proper mode of giving effect to the 
judicial powers vested by the Constitution, in order to secure to the citizen a fair 
and impartial trial before a judge without interest or undue bias; and that it is 
the duty of the judge of the Sixth District to hold the court in the parish of 
Ascension, as required, and to hear and determine the cases of the several 
relators, to the end-that if need there be an appeal may be taken to this court. 
We think the relators have made out cases in which, without the relief by them 
asked, they are left entirely without remedy, by reason of a denial of justice, 
and that it is the duty of this court to command the judge of the Sixth District 
to proceed to the trial of the several causes enumerated in the relators’ petition. 

The rule is therefore made absolute. 


OIE Lr 


Tuomas Haynes v. Municipatity Nemser Two. 


The act of 27th of May, 1846, providing that each of the municipalities should pay the 
expense of repairing, taking care of and guarding the prison of the city of New Orleans, 
is not unconstitutional upon the ground that it impairs the previous contract between the 
Police Jury and the Municipality Number One 


PPEAL from the Second District Court of New Orleans, Lea, J. C. Red- 
mond, for plaintiff. R. Hunt, for defendant. The judgment of the court 
was pronounced by 

Eustis, C.J. This is an appeal from a judgment of the Court of the Second 
District of New Orleans, condemning the Second Municipality to pay a pro 
rata contribution to a bill for repairs of the parish prison. 

The plaintiff made the repairs, and it does not appear to be any objection to 
the amount of his charges. lt is admitted that the repairs are such as it is 
incumbent on an owner to make under the articles of the code. 

This court determined in the case of the Municipality Number One v. The 
General Council of the City of New Orleans, (No. 1822, 1847, not reported,) 
that the defendants as the successors of the late Police Jury of New Orleans, 
were liable to the Municipality Number One for certain arrears of rent of said 
prison, under a certain contract made between the Old Corporation of New 
Orleans and the Police Jury, previous to the construction of the prison; and 
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that by said contract the case presented the relations of Jandlord and tenant 
between the municipality and the police jury : the former being the owner of 
the property,-and the latter having the use and occupation for acertain annual 
rent. a 

We are satisfied that this construction of the contract was correct. It related 
exclusively to the right of the municipality to recover the arrears of rent, but 
did not perport to affect any ultimate rights which the parties might have under 
the contract. 

The act to abolish the Police Jury in the city of New Orleans (Laws of 
1846, No. 130,) provides in the fifth section, among other things, that each of 
the municipalities shall pay the expense of repairing, taking care of and guarding 
the prison of the city of New Orleans, and their respective workhouses ; and it 
is intended that this act is unconstitutional, inasmach as it impairs or changes 
the obligations to the orignal contract under which the prison is now rented atid 
occupied. 

The three municipalities are bound to pay the rent of the prison in the place 
and stead of the police jury, which has ceased to exist. The repairs being such 
as the owner was bound to make, their expediency und the necessity for making 
them eannot be questioned. We do not think the uneonstitationality of the act 
is in question in this suit. The repairs made may be deducted from the annual 
rent, under the 2664 of the code. . 

It is a matter of public interest that prisons should always be kept in proper 
repair. The contract for the repairs was a lawfal one, by which the munici- 
pality was bound. The amount must therefore be paid, and the amount deducted 
or not from the suit, according to the original contract, a matter which we are 
not called upon to determine in this case. We do not consider the law of 1846 
as affecting in any instance this question. 

The judgment of the district court is ‘herefore affirmed, with costs. 





. 
Munictpatiry Numsper One cv. Generat Councit or New 
OrLEANsS.* 


A contract by which a party is to pay an annual rent of six per cent on the cost of a build- 
ing, with the privilege of becoming the owner on paying the price, creates the relation of 
landlord and tenant. 


The parish prison being situated in fhe First Municipality, became the property of thut 
municipality by the act of March 8, 1836. 


PPEAL from the First District Court of New Orleans, McHenry, J. 
C. Roselius, for plaintiff. W. W. King, for defendants. The judgment 
of the court was pronounced by 
Eustis, C. J. This is an action for arrears of retit alleged to be due by the 
defendants, as the successors of the late Police Jury of the parish of Orleans, 
for the use and occupation of the parish prison. 
On the division of the property of the city of New Orleans in 1836, the real 
property, of whatever description or kind, and the revenues arising therefrom, 





* This case was decided in Jane, 1847, and having been omitted in the Reports of that 
year, is inserted here at the request of the Chief Justice. 
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a er then vested in the mayor, aldermen and inhabitants of the city, were vested in 
at ™ te respective municipalities in which the property should be situated. The 


parish prison being in the First Municipality, it and its revenues became vested 


New Orcxans. in that body. And so the respective parties considered it, and actordingly from 





the completion of the prison, which was not finished at the time of the division 
in 1836, the police jury has used the prison under a written contract and has 
made payments on account of the rent even since the institution of the present 
suit. 

It is contended that the rights of the Old Corporation in the prisons and land 
on which they were erected, did not pass absolutely to the First Municipality, 
but were modified by a contract which had been made before the division with 
the police jury in relation to them. 

It was the duty of the police jury to provide a good and sufficient jail for the 
\prisoners of the State, and the former corporation being about to build a prison 
for its purposes, it was agreed with the police jury that another should be built 
adjacent to it for the use of the parish of Orleans, of which the police jury was 
the representative. 

Of the nature of this contract there can be no question ; the police jury was 
to pay an annual rent of six per cent on the cost of the parish jail and the lot, 
with the privilege of becoming the owner on paying the capital. There are pro- 
visions in the contract which are accidental and do not in any respect change its 
character, which is that of letting and hiring, with a privilege of the lessee 
becoming, on a céytain contingency, the owner. 

There have been various payments made in furtherance of the contract ; 
indeed it has been in execution ever since the possession was taken of the jail by 
the parish authorities. It is said that all has been done in error and undera 
mistake of the rights of the parties under the contract. 

In this opinion we have not been able to coneur, and are satisfied that the 
property belongs of right to the First Municipality under the act of 1836, and 
that the contract as it now stands creates the relation of landlord and tenant, 
with the accessory rights of the latter, on the performance of the condition on 
which they depend. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be amended, and that there be judgment in favor of the plaintiff against 
the defendant for the sum of ten thousand five hundred and seventy eight dollars 
and forty-eight cents, with interest from judicial demand, to wit, the 2d day of 
September, 1846, until paid; the plaintiff paying the costs of this appeal. 





Executrors oF Compton v. CompTon.* 


_ In this case, Sxipex1, J. thought that interest could be recovered on the 
interest notes, this being a contract of sale. 





* This case is reported at p. 615 of this volume. Since it was reported the reporter has 
been handed the above opinion of Slidell, J., with a request that it be inserted. This is the 
explanation of its not appearing in its proper place. W. W.K. 
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ABSENTEE. 


1. A curator ad hoc has no right to con- 
sent to submit the case in which he was 
appointed to the court for decision in vaca- 
tion. Clacorv. Lane, 499. 

2. Where a person who is a joint obligor 
removes from the State, he may be sued 
with his codbligor by the appointment of a 
curator ad hoc to represent him. Jelks v. 
Smith et.al. 674. 


ABSENT HEIRS. 


See Successions. 


ACQUETS AND GAINS. 


See Huspanp and WIFE. 


ACTS AUTHENTIC AND SOUS 
SEING PRIVE. 


See EvipENcE. 


ACTION. 


See Practice. 


ADMINISTRATOR. 


See Succession. 


AGENT. 


See ManparTe. 


ANSWER. 


See Practice, PLEADING. 


APPEAL. 


I. Parties. 


1. Unless all the parties interested be 
cited or appear in the appellate court, the 
appeal will be distnissed. Lobdoll, tutriz, 
v. Lobdell et al, 174. 








2. Where three married women were 
appellants, and the appeal bond is signed 
only by the husband of one of them as pria- 
cipul, the appeal will be dismissed upon mo- 
tion. Wood et al. v. Tucker Wall et al. 
179. 


II. Bond and Surety. 


3. When the appeal bond is not sufficient 
in amount to authorize a suspensive appeal, 
but is good for a devolutive appeal, the ap- 
peal will not be dismissed, but the plaintiff 
may take out execution if the bond be not 
sufficient in amount to stay it. Marshall 
v. Grand Gulf Railroad Company, 360. 

4. The surety on an appeal bond is liable 
for whatever judgment may be rendered 
against the principal, although the judgment 
of the court of the first instance may be re- 
versed in part in the Supreme Court; and 
such surety may be proceeded against by 
motion under the act of 20th of March, 
1839, amending the Code of Practice. 
Holmes § Swanwick v. Steamer Belle Air 
and Owner, 523. 


5. The plaintiff in proceeding against a 
surety on an appeal bond, is not obliged to 
have the execution against the principal 
made returnable at the longest period pre- 
scribed by law. It may be returnable in 
the shortest legal delay. Jb. 

6. Sureties on an appeal bond are entitled 
to the benefit of a division, when they have 
specially asked for it in their answer, unless 
the plea be met by proof of the insolvency 
of the co-sureties. Jb. 


7. A person against whom the sheriff 
holds two exécutions, to satisfy which he 
cannot find property, is not a sufficient sure- 


“| ty on an appeal bond. The fact that he is 


named as surety in the order of appeal, 
does not prevent the other party from ob- 
jecting to him. Squier v. Stockton, 741. 


III. Moticn to Dismiss. 


8. The appellant is in time if he file the 
transcript within three days after the return 
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day indicated in the order of appeal. Bou- 
ligny v. White, 31. 

9. In a devolutive appeal, where no in- 
convenience or injury to the appellee is 
alleged from the delay, an a will not 
be dismi on account of the delay in 
giving the appeal bond, if the bond was filed 
before the expiration of the three days al- 
lowed for filing the record of appeal after 
the return day had expired. Jb. 

10. Where the sale of property seized 
on execution is enjoined, the plaintiff in exe- 
eution must be cited, or the suit will be dis- 
missed. 16. 

11. An appellant may be relieved where 
he has been prevented by circumstances 
beyond his control from filing the record in 
the appellate court in due time. 

12. But when his counsel had made an 
arrangement with the clerk of the court ia 
the first instance to file all the appeals taken 
by him, the clerk of that court becomes the 
agent of the appellant, and his neglect is that 
of the a » O.P. art. 585. MeDow- 
ell & Peck v. Read et al. 42. 

13. And if the record of appeal be not 
filed in due time, the appeal must be dis- 
missed. C; P. arts. 589, 590 and 883. Jb. 

14. Where there igs no citation of appeal 
the appeal must be dismissed. Pratt v. 
Erwin, 115. 

15. An appeal made returnable at Ope- 
lousas on the Ist day of March, and not 
filed until the first day of the ensuing term, 
it appearing that the appellee had incurred 
no inconvenience or injury from the delay, 
will not be dismissed on motion. Smith v. 
Foster, 551. 

16. Where the record of appeal is not 
filed until after the return day, and no ap- 
plication for an extension of time has been 
made, the ap will be dismissed upon 
motion. Amisv. Purvis, Wood & Co. 716. 

17. Where an appeal was not filed when 
made returnable, and no application was 
seasonably made for further time, the ap- 
peal will be dismissed. Bonnabel v. Wal- 
ter, 744. 


IV. Appeal Generally. 


18. A judgment of an inferior court upon 
@ question of fact will not be reversed, unless 
clearly unsupported by the evidence. Car- 
lisle v. Steamer Eudora, 15. 

19. A bill of exceptions to the rejection 
of testimony, which does not set forth the 

unds upon which the testimony was re- 
jected, cannot be noticed by the court. 
Bryan v. Dubois, 17. 

20. Judgments of inferior courts will not 
be reversed for slight errors, when there 
’ bas been no attempt made to correct them 
by motion for new trial or otherwise in the 
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court of the first instance. Kohn v. Schooner 
Renaissance, 25. 

21. Where the sale of a slave seized on 
execution was enjoined by a third person 
who claimed the slave as his own, and the 
sum of one hundred and fifty dollars 
damages for the wrongful seizure, in deter- 
mining whether the amount of the contro- 
versy is sufficient to give jurisdiction of the 
case, the value of the slave must be included, 
and the amount mentioned in the act of sale 
as the price is evidence of that value. Bou- 
ligny v. White, 31. 

22. The rejection of testimony which 
does not appear to have been material or 
sufficient to have changed the result is not 
good ground for remanding a cause. Row- 
land v. Jarvis, 43. 

23. Refusing an immaterial charge to the 
jury is no ground for reversal of the judg- 
ment. Ib. 

24. In a contest between-two officers, as 
to which of them is entitled to perform cer- 
tain duties and to receive the fees and emol- 
uments therefor, the plaintiff may lay his 
dumages at a sum over three hundred dol- 
lars ; and the Supreme Court will take 
jurisdiction of the appeal. Prieur and La- 
batut v. Commercial Bank, 7 L.R. 509, 
affirmed. State v. Hackett, 91. 

25. The Supreme Court has not jurisdic- 
tion in an appeal from a judgment on a re- 
conventional demand for twenty-five dollars, 
although the amount of the plaintiff’s claim 
be over three hundred dollars. Dean vy. 
Clark, 105. 

26. A case will not be remunded because 
the court of the first instance did not pass 
upon a plea in reconvention, in support of 
which no evidence had been introduced, 
when the omission was not brought to the 
notice of the judge before the decree became 
final. Bouchereau v. Casson, 119. 

27. A party cannot appeal from a decree 
in his own favor appointing him administra- 
tor when its effect could be avoided by a 
refusal to accept the appointment. Suc- 
cession of Decour, 140. 

28. An appellee who seeks a change of 
the judgment in his favor, must file an 
answer to the appeal. The argument filed 
by counsel is not such an answer as is re- 
quired. C.P/888. Succession of Hilligs- 
berg, 1st Ann. 340, affirmed, Jb. 

29. The court cannot take notice of the 
rejection of testimony, unless bills of excep- 
tion were taken to the rejection. Succes- 
sion of Rivet, 141. 

30. Where an appellant has acquiesced 
in a judgment and satisfied it, the appeal 
will be dismissed. Lanoue v. Bessy, 233. 

31. The question of continuance cannot 
be considered by the Supreme Court where 
there has been no bill of exceptions taken 
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to the ruling of the court of the | first 
instance. Dwightv. Richard, 365. 

32. Where an appeal bas been granted, 
in determining whether it be suspensive or 
not it is the duty of the court so to construe 
it (if susceptible of such a construction, ) 
as not to involve an attempt by the judge in 
granting it to violate the law. State v. 
Second District Court, 518. 


33. Where the record of appeal is com- 
plete, with the exception of the evidence 
which had been lost, so that the clerk could 
not send it up with the record, and the loss 
is in no manner attributable to the appellant, 
the cause will be remanded. Lyons v. 
Andrews, 602. 


34. Where the evidence which has been 
improperly rejected by the lower court 
comes before the Supreme Court annexed 
to a bill of exceptions, it may be received 
and considered by the Supreme Court. 
Copley v. Edwards et al. 647. 


35. Where no bill of exceptions is taken 
to the refusal of the court to grant a con- 
tinuance, the question cannot be examined 
by the Supreme Court. Crain & Jones v. 
Kane, 659. 

36. Where there was no order in the 
court of the first instance granting an appeal, 
the appeal will be dismissed. Cane v. Pol- 
lock, 666. 

37. It is not necessary to make one who 
has not been cited, and who is a mere 
nominal party to the suit, a party to the 
appeal. Francis v. Scott et al. 668. 


ARBITRATORS AND AMICABLE 
COMPOUNDERS. 


A submission to arbitration and the 
award thereon must be proved by evidence 
in writing. C. C. 3067. Raguet v. Car- 
mouche, 133. 


ARREST. 


1. The affidavit. stands as primd facie | Ib 


evidence to sutain an arrest, but this may 
be overthrown by proper evidence. Gard- 
ner, Sager & Co. v. O’ Connell & Gould, 353. 
2. A debtor under arrest has a right to 
have the propriety of the arrest speedily 
determined, and uponarule. Jb. 


ATTACHMENT. 


1. Where an attachment was issued upon 
an affidavit, and the bond given was suf- 
ficient in amount for that sum, but was not 
sufficient to cover interest for several years, 





which was claimed in a supplemental peti- 
tion, the attachment was good for the 
amount claimed in the affidavit, but not for 
a greater amount. Fellowes, Johnson & 
Co. v. Dickens, 131. 

2. An attachment will not lie against the 
property of a partnership, where one of the 
partners resides in the State, and it is not 
shown that the partnership domicil is out of 
the State. Sherley, Escott & Co. v. Owners 
of Steamer Bride, 260. , 

3. The sheriff holds property seized 
under attachment for the benefit of whom 
it may concern. If the attaching creditor 
Psucceeds in his suit, the rents and profits 
during the attachment belong to him to the 
extent of his claim, and he may recover the 
same in a direct action against the tenant if 
he has not paid the rents to the sheriff. 
Stockton v. Hyde, 300. 

4. Where no authority is shown by an 
agent for making the oath and signing the 
bond for the issuing of an attachment, than 
that he was employed as an attorney at law 
in another State to bring suit to collect the 
debt, the attachment will be dismissed. 
Wetmore v. Daffin et al. 496. 


ATTORNEY AT LAW. 


1. An attorney at law who retains a rea- 
sonable amount out of his collections for his 
fee, cannot be compelled to refund the 
amount retained. Mongel, Tutor, v. Tes- 
sier, 165. 

2. Under ordinary circumstances, the 
appearance of a member of the bar as the 
attorney of record to a suit in the place 
where the party resides, would be evidence 
of his having been employed by ‘the party 
in the cause; but this presumption may be 
repelled by evidence. Roselius v. Dela- 
chaise, 482. P 

3. However valuable the services of an 
attorney may have been to a party in a suit, 
in which he represented others having a 
similar interest, he cannot recover a fee 
from a party who has not employed him. 


ATTORNEY IN FACT. 


See Manvarte. 


AUTHENTICATION. 


See Evipence. 


BAIL. 





See Criminat Law. 











m BANKS. 


1. Under the acts of the 14th of March, 
and.5th of April, 1843, the banks of this 
State were obliged to receive their own 
notes.in payment. Walker v. Municipality 
Number One, 10. 

2. Where a bank transferred a promis- 
sory note subsequent to maturity, the holder 
acquired ‘no greater rights than the bank 
itself had, and could be compelled to receive 
in payment the notes of the bank. Jb. 

3. If a eco-defendart paid the debt in 
specie, such co-defendant could not upon 
su recover of the other specie, he 
having the right to pay the debt in depre- 
ciated bank bills. Jb. 

4. The provision in the 7th section of the 
act amending the act for the incorporation 
of the Consolidated Association of the Plan- 
ters of Louisiana, approved 19th of Febru- 
ary, 1828, declaring *‘ That the State shall 
.be and is hereby acknowledged to be a stock- 
holder to the amount of ove million of dol- 
lars as a bonus,” did not make the State 
liable for contributions and losses of the bank 
as ordinary stockholders were. Consoli- 
dated Bank v. State of Louisiana, 44. 


5. A bonus is a premium or consideration 
given to a grantor for what is received. It 
implies an advantage, a benefit given in 
return for the benefit received, or an induce- 
ment to the grantor for conferring that 
benefit. If the» be made liable as 
other stockholders, no advantage was given 
to the State and consequently no bonus. 
But the act expressly gives a bonus to the 
State. _ Jb. 

6. Under the charter of the Citizens’ 
Bank, the court has no control over mort- 

ges given to secure a loan, unless the debt 

as been paid. Duhart v. Citizens’ Bank, 
141, 

7+ One who is sole stockholder of a bank, 
and the recipient of its assets, is bound to 
pay a claim against the bank if the assets 
amount tothesum claimed. Robertson et 
al. v. Conrey, 297. 

8. Where a note is given to a bank fora 
sum of money payable in the notes of the 
bank, it is an obligation to extinguish so 
much of the bank’s liabilities on the matu- 
rity of thé note; in default of which judg- 
ment will be given for the full sum in 
money. Roberts v. Wilkinson et al., 349. 


9. The Commercial Bank suspended spe- 
cie payments in the year 1843, and resumed 
in 1844. A party who had caused notes of 
the bank to be protested on the suspension 
of the bank, can recover the interest im- 
posed by the charter as a penalty for sus- 
pension only during the time of the suspen- 
sion. Commercial Bank v. Foster, 516. 


~ ‘ 
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10. An election of directors of a bank 
will not be set aside because the commis- 
sioners received votes without proper evi- 
dence, when it is subsequently shown that 
the votes so received were legal votes. 
Widow Conant v. Millaudon, 542. 

11. Persons who hold stock as trustees 
~*~ legal voters in an election for directors. 
12. The prohibition against aliens bein 
directors of a bank, contained in the act o 
the Sth February, 1842, does not apply.to 
the Carrollton Railroad Company, that cor- 
poration having surrendered its banking 

Pprivileges. 1b. 

13. The receiver of an insolvent bank 
may sue all the stockholders for contribu- 
tions of stock before the tribunal in which 
the bank is in liquidation, although some of 
them may reside in different parishes. 
Stark, Receiver, v. Burke, Watt § Co. et al. 
740. 


BANKRUPT. 


To render a bankrupt who has been dis- 
charged liable on a new promise to pay & 
debt, the obligation must clearly result from 
the words used in making the new promise; 
and the expressions “I expect to pay you 
as fast as I can in money, not in property,” 
are not sufficient to create a new obligation. 
Bartlett v. Peck et al. 669. 


. 


BILLS OF EXCHANGE AND PRO- 
MISSORY NOTES. 


I. Title to, and Transfer of. 


1. Ina suit by the holder ofa note against 
the maker, where the payee has transferred 
it, the plaintiff is bound to prove the en- 
dorsement of the payee before he can 
recover. Beatty v. Tanner, 147. 


Il. Presentment, Protest, Notice and 
Waiver of Notice. 


2. Where a promissory note is made 
payable at a particular place, in an action 
against the maker it is not necessary to 
allege or prove that a demand of payment 
was made at the place designated in the note 
to enable the pluintiff to recover. The want 
of such demand if any injury to the defen- 
dant has resulted from it, is a matter of de- 
fence for the defendant. Ripka v. Pope, 61. 

3. The statutes of February 14th, 1821, 
and March 13th, 1827, in relation to pro- - 
tests and notices of protest of bills of 





exchange, Xc., were not intended to change 
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the commercial law as it stood before, but 
to afford, in aid of commerce, a new, cun- 
venient and permanent means of proof. 
No one is bound to employ a notary to 
make demand of a note or to give notice to 
an endorser. Lathrop, Administrator, v, 
Lawson et al. 238. 

4. Where the certificate of a notice is in- 
formal, not having been attested by two wit- 
nesses, the notice may be proved by other 
evidence, and the certificate made by the 
parish judge who made the protest and 
gave the notice, but who subsequently 
died, is competent evidence of the protest 
and notice. Jb. 


III. Consideration of. 


5 A note bearing the same date, and for 
the same amount as ove mentioned in the 
act of sale, is sufficient evidence to identify 
it with the act of saleas the consideration, 
unless it is shown that another note was 
given. Bryan v. Dubois, 17. 

6. Where the holder of a note receives 
it from the payee after its maturity, he is 
considered as standing in the place of the 
payee, and it is subject to any defence 
which might have been arged against the 
payee; and if there was a failure of consi- 
deration, he cannot recover on it. Sawyer 
v. Hovey et al. 153. 

7. Conceding that the consideration of a 
negotiable note cunnot be inquired into 
when it is in the hands of an innocent 
endorsee, yet when the objection arises 
from the incapacity of the party to enter 
into the obligation, as that she was a mar- 
ried woman, the endorsement does not give 
any additional effect to the obligation. De 
Gaalon v. Matherne, 495. 

8. The fact that a note shows on its face 
that it was given by a married woman, is 
sufficient notice to any one to put him on 
inquiry as to whether it inured to her 
separate use, before he discounted it. Jb. 

9. Where the consideration of a promis- 
sory note was the sale of improvements 
upon the public lands, it will be presumed, 
unless the contrary be shown, that the 
vendor was a settler to acquire a preémp- 
tion, ‘and not a trespasser upog the public 
lands, and the consideration is good. Price 
v. Curran, 686. 


IV. Bills of Exchange and Promissory, 
~ Notes generally. 

10. A release of the drawer of a note by 
the holder, without the consent of the en- 
dorser, destroys all recourse against the 
endorser. Citizens’ Bank v. Dugué et al. 12. 

1}. The endorser who pays a note in 
ignorance of the fact that the drawer had 





been released by the holder, and that he was 
consequently discharged from all liability, 
can recover back the money so paid. 1b. 

12. The holder of a promissory note re- 
ceived for value in good faith before maturity 
cannot. be affected by any pretended equi- 
ties between the drawer and endorser. 
Kohlman v. Ludwig, 33. 

13. Where a note was given, secured by 
mortgage, which recited that the nete was 
to ‘be signed by A. B. and C., but which 
was never signed by C., and the transaction 
appearing to be still incom and still 
pending before the notary, there being no 
evidence as to the manner in which the 
plaintiff came into possession of the note, 
an action on the note against B. cannot be 
— Syndics of Dunbar v. Woods 
et al. 135. 


14. A mere understanding without any 
substantive agreement between one of two 
syndics, with a surety of a purchaser at 
the sale, that the notes té’be taken by the 
syndics in payment were to be signed by a 
third person also as surety, does not sustain 
the defence that the surety is discharged 
because the third person did not sign. The 
delivery of the notes to the payees, payable 
to order and in complete form, without any 
reservation, is conclusive against the de- 
fence. Jb. 


15. Where a note is given for future 
services to be rendered, the non-payment of 
the note justifies the withholding of those 
services : and where the services rendered 
before the maturity of the note were worth 
the amount of the note, the party render- 
ing them is entitled to recover that sum in 
an action on the note. Cooley v..Doherty 
et al. 163. 


16. Where there are mutual accounts, a 
party who has accepted drafts drawn upon 
him by the other party, has a right to be 
credited with the amount for which he has 
accepted, the drafts being at the time still 
outstanding. Ames v. People's Telegraph, 
183. 

17. Where an endorser pays a note upon 
which judgment had been obtained against 
him, he acquires no greater right against 
prior parties to the note than the judgment 
creditor had ; and if they be discharged by 
prescription, he cannot recover of them. 
Christine v. Chaney, 219. 


18. Where the vendor draws a bill upon 
the vendee’s factor, which is accepted, he 
does not thereby lose recourse upon the 
vendee for the amount of the purchase 
upon the dishonor of the bill; but in so 
doing he should not include in the bill 
amounts due by other vendees; for the 
vendee, upon payment, is entitled to the 
possession of the bill, which could not be 
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given if other vendees were also entitled to 
it. Van Wart, Son & Co. v. Hopkins, 266. 

19. If the vendor who has drawn a bill 
upon vendee’s factor, after acceptance re- 
leases the acceptor, be thereby loses all 
recourse upon the vendee for the amount 
of the purchase. Jb. 

20. A bank check when payable to order 
is negotinble, and the endorser is liable, not 
ag a mere transferee, but as the endorser 
of a bill of exchange. Barbour v. Bayon, 
304. 
21. Bank checks are not entitled to days 
of grace, being payable immediately on 

tment. Jb. 

22. The fact that a bill is dated at New 
Orleans, in tle absence of any proof as to 
the place of acceptance, raises the presump- 
tion that it was accepted in New Orleans. 
Blossman v. Mather, 335. 

23. Where a note is made payable in 
current funds, by the laws of Mississippi 
judgment can only be rendered for the value 
of such funds on the maturity of the note, 
and a case will be remanded to ascertain 
that value. But under the decisions in 
Louisiana, judgment will be rendered in 
contracts governed by our laws for the 
amount of the note. Roberts v. Wilkinson 
et al. 379. 

24. A party receiving a bill of exchange 
after maturity is subject to any equities ex- 
isting, between the original parties. Con- 
nery v. Kendall, 515. 

25. A bill of exchange when once paid 

by the acceptors cannnot be again re- 
issued after maturity so as to bind the 
drawer. Ib. 
26. Where a credit has been placed on 
a note in the handwriting of the drawer, it 
will be presumed to have been placed there 
with the holder’s assent, unless the caqn- 
trary be shown. Mims v. Morrison, 650. 

27. Where an obligation is made payable 
at a particular place, and the obligor is 
proved not to have provided the funds at 
the place to pay it, the holder is dispensed 
from presenting it at that place. Albert & 
Quertier v. Citizens’ Bank of La., 720. 


BOUNDARY. 
See Lanps. 


BUILDER. 
See Lertine anp Hirine or Lazor. 


CESSIO BONORUM. 
See InsoLvency. 


CITATION. 
See Pracrics. 
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IV.—COMMON CARRIER. 


CLERKS OF COURTS. 
Deputy clerks of the district courts are 


not authorized to grant orders of arrest for 
debt. Weingerter v. White, 487. 


CODES, ARTICLES CITED. 








I. Civil Code. 
ART. PAGE.) ART. PAGE.} ART. PAGE. 
17 121/1291 20812450 577 
185 19/1379 199/2451 577 
214 1011380 199]2456 1 
227 250/1393 199/2481 667 
260 260| 1507 476|2497 491 
338 1211571 565|2508 604 
353 567|1604 199}2535 166 
387 122)1606 199] + 741 
455 113/1622 265|2675 712 
457 2295/1775 1/2796 260 
656 424|1794 124/3045 627 
936° 1413/1796 124/3067 133 
940 113/1803 124/3184 646 
981 113)1884 225/3273 123 
982 113)1886 225/3274 123 
988 113|1907 57713275 s- 123 
1037 27/1928 316/3289 225 
1060 35/1980 400|3294 225 
1061 38/2161 569/3314 225 
1114 27/2162 569|3330 225 
1176 38/2205 160/3331 225 
1234 561) + 551/3505 276 
1259 208/2318 142] « 147 
1265 208 |2359 1528/3934 32 154 
1271 561|2421 631 af 3 152 
1272 561/2431 656/353 3 152 

1287 2U8/2437 656 

Il. Code of Practice. 

ART. PAGE.| ART. PAGE.| ART. PAGE. 
35 225) 604 219) 735 737 
301 736| 606 219) 739 634 
375 1} 608 219| 740 634 
“ 150] 644 651) 741 634 
403 736| 654 737| 745 737 
545 225) 658 174| 990 437 
584 42 73611059 518 
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COMMON CARRIER. 


1. Where one of the part owners of a 
steamer contracted in his own name with a 
pilot, the other part owners will be liable to 
the pilot. Carlisle v. Steamer Eudora, 15. 

2. Where sheet iron is stowed in such 
proximity to salt as to be rusted and injured 
thereby, the vessel is responsible for the 
daenege. Marsh & Ranlett v. Ship Switzer- 
and, lll, 
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3. Owners of steamboats are commer- 
cial partners. C, C. 2796. Esvott & Co. 
v. Owners of Steamer Bride, 260. 

4. Ships and owners are liable for loss 
and injury to goods shipped, caused by bad 
stowage and want of care. Hart & Co. v. 
Ship Jane Ross, 264. 

5. Vessels are liable for loss and injury 
to goods shipped occurring from improper 
delay in not sailing at the appointed time; 
but the amount of damage must be shown 
by evidence. Jb. 

6. A privilege follows the object to which 
it is attached, and the creditor may lay hold 
of that object by the proper writ of seizure, 
in whatever part of the State it may be 
found, whether at the owner's domicil or 
not. Henning v. Steamer St. Helena and 
Owners, 349. 

7. In proceedings in rem personal service 
upon the owner of the thing seized dispen- 
ses with the usual publications. Jb. 

8. The owners and masters of steam- 
boats when sued in this State may plead 
their domicil in another parish than the one 
in which the suit is instituted. Jb. 

9. In an action against a vessel and own- 
ers for the non-delivery of freight, the de- 
fendants may, under the general issue, in- 
troduce testimony to show that the identi- 
cal goods delivered by the pluintiff were 
shipped by asother person, who took a bill 
of lading forthem. L£vart v. Brig Lowndes, 
426. 

10. In a collision between a steamboat 
and a flatboat, the presumptions are against 
the steamer. Ruffner v. Belsnyder et al. 
536. 

11. Where a steamboat is in the habit of 
charging freight for carrying remittances of 
money, if a package containing money be 
handed to the captain without ipforming 
him of its contents, there being no charge 
for freight, the owners of the vessel are not 
liable for the money in case of its loss. 
The captain is responsible as depositary 
merely. C.C. 2508. Mechanics & T'ra- 
ders’ Bank v. Gordon, 604. 

12. Where a steamboat loses a portion of 
her cargo in consequence of being snagged, 
the loss is considered as one falling within 
the perils of the river, and the vessel is not 
liable. Boyce v. Welch, 623. 

13. Where a vessel is sued for damage 
done to goods in transportation, the burthen 
of proof is on the defendant, (after the 
damage is proved,) to show it did not hap- 
pen on board the vessel. Holland v. Cam- 
mett et al. 705. 


COMMUNITY. 
See Huspanp anp Wire. 
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COMPENSATION. 


A claim is to be considered as liquidated 
by‘an acknowledgment on the part of the 
debtor of its correctness and a ise to 
pay it. When a claim thus liquidated is 
offered in compensation ofa promissory note, 
it is not required that the liquidation should 
be proved by evidence in writing. C. C. 
2205. Ogden and husband v. Cain, 160. 


COMPROMISE. 


A eompromise cannot be annulled on ac- 
count of lesion. C.-C. 3045. Long v. 
Robinson et al. 627. 


CONFLICT OF LAWS. 


1. Real estate, upon the death of the 
owner, must be distributed according to the 
laws of the country where it is situated. 
Dunbar, Widow, v. Heirs of Dunbar, 158. 

2. The capacity of a married woman, in 
ordinary cases, domiciliated in this State, to 
make contracts to be executed in another 
State, must be determined by the laws of 
this State; the rules governing the capacity 
being personal statutes, especially where 
the married woman is separated in proper- 
ty from her husband. Roberts v. Wilkin- 
son et al. 369. 

3. The court will discountenance the 
practice of bringing slaves to this State for 
the purpose of defeating the rights of 
property existing in them under the laws 
of the State from which they are removed. 
Frierson v. Irwin, 525. > 

4. Where a title to slaves has been ac- 
quired by prescription in another State, that 
title will not be disturbed by the subsequent 
removal of the slaves to this State, and the 
prescription will be determined by the laws 
of,the State from whence they were re- 
moved. Jb. 

5. An assignment made in good faith ac- 
cording to the laws of another State, in fa- 
vor of creditors domiciliated in that State, 
by a party also domiciliated there, will be 
enforced on the property of the debtor in 
Louisiana which has been actually trans- 
ferred to the assignee ; provided no injury 
arises therefrom to our own citizens, and 
not otherwise. Chewning v. Johnson, 678. 

6. Property, in relation to which an order 
of court of a sister State of competent 
jurisdiction has been issued, and which has’ 
been fraudulently or forcibly withdrawn and 
brought to Louisiana, is not liable here to 
attachment by third persons, so as to defeat 
the rights acquired by virtue of the previ- 
ous order. In such a case, a decree will 
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be entered ordering a prompt restitution of 
the property, or such decree as will pre- 
vent any right being acquired by those 
fraudulent attempts. Paradise v. eras 
and Merchants’ Bank of Memphis, 710. 


CONSIGNEE. 
See ManpDare. 


CONSTITUTION. 
I. Of State, 1812. 


Il. Of State, 1845. 


Art. 62, ° - page 242 
“ 679, a ° ss ©6242 
«109, . * 661 
“* 118, - * .9) 
“ 6 ° »— © 04 
* 119, . -* 94 
“126, . “ 155 


III. Interpretation of. 


1. An ordinance of the municipality, pre- 
scribing the place for landing masts, spars, 
&c., on the Canal Carondelet, is not upon 
its face in conflict with the Constitution, 
nor illegal; the power of regulating the 
public ways, and maivtaining order and safe- 

thereon, being in the municipality. 

unicipality No. One v. Kirk, 34, 

2. On the 16th of March, 1848, an act 
was approved entitled an act ‘*to regu- 
late and define the fees to be paid by own- 
ers of ranaway slaves for the taking up and 
confinement of the same,” &c. Under this 
act the custody and management of runa- 
way slaves were changed from the previous- 
ly existing laws: Held by the court, that 
all that part of the act making a change in 
these respects was in violation of art. 118 
of the State Constitution, and consequently 
null. State v. Hackett, 91. 

3. The intention of art. 118 of the Con- 
stitation was to make it obligatory on the 
Legislature to state the object of every law 
in its title according to the understanding of 

ble men. 
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State Constitution. Heirs of Duverge v. 
Salter et al. 94. 

5. The article 126 of the State Constitu- 
tion applies to the holding of two offices 
under the State, and not where one 
of the offices is held under municipal 
authority. Dorsey v. Vaughan et al. 155. 

6. Article 62 of the Constitution, which 
invests the courts with the judicial powers, 
cannot be extended by implication. Gerald 
v. Gerald, 242. 

7. The grant of judicial power, in article 
79 of the Constitution, is an exception to 
article 62. Jb. 

8. The grant of judicial power therein 
conferred upon clerks of court does not ex- 
tend to their deputies. Jb. 

9. The laws of 29th of May, 1846, and 
16th of March, 1848, do not confer on 
deputies the judicial powers vested in 
clerks by the Constitution. Those acts give 
no other powers to deputy clerks than those 
previously vested in them by law. Ib. 

10. The limitation imposed by art. 96 of 
the New Constitution upon the duration of 
offices, applies to offices held under the 
former Constitution and Jaws. State v. 
Percy, 282. 

11. Where the charter of a bank exempts 
the stock and real estate of the bank from 
any tax laid by the State, parish, or any 
body politic or corporate, a tax imposed by 
the Municipality Number One on the real 
estate of the bank is in direct conflict with 
the charter, and illegal. Such an exemp- 
tion is not repealed by the art. 127 of the 
Constitution, Municipality No. One v. 
Louisiana State Bank, 394. 

12. The act of 25th of March, 1813, 
against carrying concealed weapons is not 
unconstitutional. State v. Chandler, 489. 


13. The act of 20th of March, 1839, in- 
corporating the town of Shreveport and 
giving the municipal authorities exclusive 
right to establish ferries across Red River, 
did not create a contract or vested rights 
in that corporation which the Legislature 
could not constitutionally change or annul. 
Police Jury of Bossier v. Corporation of 
| Shreveport, 661. 

14. The act of 16th of March, 1848, 
entitling the Police Jury of the parish of 
Bossier to a participation in the manage- 





An act to regulate and | ment of the ferry established by the town 





define fees appears to exclude the general of Shreveport across Red River, and to 
and sweeping object of the statute of 16th | share in the revenues thereof, is not uncon- 
March, 1848. Jb. stitutional. Jb. 

4, The act approved the 16th of March, | 15. The prohibitions contained in art. 109 
1848, entitled “‘ An act to give jurisdiction | of the Constitution of Louisiana, and in art. 
to the District Courts of New Orleans over 1, sec. 10 of the Constitution of the Uni- 
causes arising under the act of 3d of March. | ted States, apply only to contracts or vested 
1819 respecting landlords and tenants,” is rights of individuals or private corporations, 
unconstitutional; the title not being in con- | and not to municipal corporations estublished 
formity with the articles 118, 119, of the for public purposes, which are entirely sub- 
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ject to the legislative will, except so far as 
the rights of third persons may be affected 
thereby. Jb. . 

16. Prisoners arrested for larceny are 
bailable under the Cvunstitution during the 
pendency of the examination for commit- 
ment by the magistrate. State v. Ozer, 744. 

17. The act of the lst of June, 1846, 
providing for the trial of causes in which a 
district judge shall be recused by the dis- 
trict judge of an adjoining district, is not un- 
constitutional. State v. Judge of Fifth Ju- 
dicial District, 756. 

18. The question whether the legislative 
branch of the Government has or has not 
transcended its powers, is the highest and 
most important act which the judiciary can 
be -called upon to perform; and no law 
ought to be held unconstitutional, and con- 
sequently void, unless its opposition to the 
sarang be clear and free from doubt. 


CONTRACTS. 
See Os ications. 


CORPORATIONS. 


1. The act of April Ist, 1835, extending 
the powers of the Carrollton Railroad 
Company and providing a new mode of 
electing directors, repealed the provisions of 
the act of 9th of February, 1833, upon the 
same subject; and the stockholders having 
voted to reduce the number of directors to 
eight, under the act of the 22d of August, 
1842, that was the number to be elected. 
Conant v. Millaudon, 26. 

2. Our laws secure to the public the use 
of the banks of navigable rivers; and with- 
in the limits of incorporated towns, the mu- 
nicipal governments are authorized to regu- 
late that use, and to cause obstructions to 
be removed ; but they have no right te con- 
vert the batture formed in front of the 
property of individuals to private purposes, 
such as wood yards, saw mill, and the like. 
Carrollton Railroad Company v. Winthrop 
et al. 36. 

3. The liability of municipal corporations 
for the acts of their agents is a general rule 
of law too well settled to be seriously ques- 
tioned. Johnson v. Municipality No. One, 
100. 

4. Proceedings by the city of Lafnyette 
to expropriate property for public use, un- 
der the act of lst of June, 1846, may be 
discontinued at any time before they are 
finally acted upon by the court; and the 
discontinuance of such proceedings, gives 
= cause of action to —_ — property, 

@ expropriation of which was contemp- 
lated. Malard & Armistead v. City of La- 
fayette, 112. 
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5. Until the forfeiture of a charter is ju- 
dicially determined in a suit brought for 
that purpose by the state, no advantuge can 
be taken of any cause of forfeiture in any col- 
lateralaction. Wrightv. Benjamin, et al.179. 

6. A defendant sued on a note given for 
the purchase of certain chartered rights, 
cannot set up as a fuilure of consideration 
causes of forfeiture which existed at the 
date of his purchase. Jb. 

7. Stock mortgage in the Clinton and 
Port Hudson Railroad Company takes pre- 
cedence of a mortgage stock loan made un- 
der the provisions of the charter of said 
company. Langfitt and Perry v. Brown, 
Administrator, 231. 


8. The act of 16th of March, 1848, for 
the purpose of distributing the assets of the 
Mexican Gulf Railroad Company, autho- 
rized an equitable compromise between the 
State and other claimants to the funds, but 
a compromise by which about half the funds 
were relinquished to one of them, whoclaim- 
ed only about $16,000, while the claimofthe 
State was for $100,000, was inequitable. 
The funds should have been divided pro 
rata. State v. Mexican Gulf Railroad 
Company, 333. 

9. Where the debtor of a corporation is 
garnisheed upon a debt which was payuble 
in the notes or obligations of the corporation, 
he cannot be condemned to pay the amount 
of the debt in current funds. The judg- 
ment should be that he pay in the notes or 
obligations of the corporation, within a certain 
specified time, or that he shall, in default, ~ 
pay acertain sum of money. Marshall v. 
Grand Gulf Railroad Company, 360. 


10, Where the charter of a company 
directs the mode in which stock in it shall 
be taken, and stock is issued by the com- 
pany in contravention of the regulations 
imposed by the charter to a purchaser who 
executed his note therefor, when sued on 
the note he cannot set up as a defence the 
violation of the charter in the sale to him. 
If other stockholders do not complain of 
the sale to him he cannot set up his own 
wrong in his defence. Canal Bank v. 
Holland, 363. 


11. The abandonment contemplated by 
the act of 1st of June, 1846, for the opening 
of streets in the city of Lafayette, is one to 
be made by the owner; and where the pro- 
perty belonged to the community, the sur- 
viving husband can only abandon his interest 
in it. Heirs of Guillotte v. City of Lafa- 
yetle, 382. 

12. Where a testator wills that a certain 
plantation shall forever belong to his suc- 
cession, and directs that an act of incorpora- 
tion shall be obtained for the town which 
he expects to be erected thereon, it will be 
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_eonsidered that the act of incorporation re- 
lates merely to the municipal government 
of the town, und that it does not effect any 
change in the title to the property on whic 
the town is to be situated. Heirs of Hen- 
derson v. Rost et al, 441. 

13. A corporation is responsible for exer- 
cising, through its officers, in an unskillful 
and improper manner, powers vested in it 
by its charter. Walling v. Mayor, §c. of 
Shre rt, 660. 

14. The act of 20th of March, 1839, 
incorporating the town of Shreveport and 
giving the municipal authorities exclusive 
right to establish ferries across Red River, 

‘ did not create a contract or vested rights in 
that corporation which the Legislature 
could not constitutionally change or annul. 
Police Jury of Bossier v. Corporation of 
Shreveport, 661. . 

15. The act of 16th of March. 1848, en- 
titling the Police Jury of the parish of 

jer, to a participation in the manage- 
ment of the ferry established by the town 
of Shreveport across Red River, and to 
share in the revenues thereof, is not uncon- 
stitutional. Jb. 

16. The prohibitions contained in art. 
109 of the Constitution of Louisiana, and in 
art. 1, sec. 10 of the Constitution of the 
United States, apply only to contracts or 
vested rights of individuals or private corpo- 
rations, and not to municipa! corporations es- 
tablished for pablic purposes, which are en- 
tirely subject to the Legislative will, except 
so fur as the rights of third persons may be 
affected thereby. Jb. 

17. The courts have the power of ap- 
pointing receivers to liquidate the affairs of 
insolvent corporations, if there be no other 
person provided by law to effect such liqui- 
dation, whenever it is necessary, in order 
to preserve the interests of all parties con- 
cerned. Stark, Receiver v. Burke, Watt 
& Co. et al. 740. 

18. Where an insolvent bank was in 
course of liquidation under the laws of the 
State, and the term of the office of liquida- 
tor expired without there being any legal 
provision for the appointment of another, 
the court properly appointed a receiver. Jb. 


COSTS. 


1. The siyecrigtion applicable to costs of 
court is suspended by an appeal. Copley v. 
Edwards el al. 647. 

2. The 12th section of the act of 26th of 
March, 1842, requiring the oath of the 
clerk, and the approval of the judge, before 
execution can issue against the plaintiff for 
costs, applies only to their collection every 
six months before the termination of the 
suit. Ib. 
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3. Where there are various parties to'a 
suit claiming costs fora sum less than three 
hundred dollars, the appellant cannot give 
the Supreme Court jurisdiction by urging 
an unfounded claim for damages for five 
thousand dollars. Jb. 


COURTS. 
I. Supreme Court. 


1. Where the unconstitutionality or ille- 
gality of a tax is not expressly alleged, the 
Supreme Court has no jurisiiction unless 
the amount in dispute is over three hundred 
dollars. Charity Hospital v. Lammerman, 
380. 

2. The Supreme Court is bound to exer- 
cise every power incident to its appellate 
jurisdiction, or which may be necessary to 
enable it to exercise that jurisdiction; and 
for this purpose may award writs of man- 
damus to judges of the district courts to 
prevent the right of appeal being defeated. 
State v. Judge of Fifth Judicial District, 
756. 


II. District Courts. 


3. The act of 1st June, 1846, providing for 
the trial of causes in which a district judge 
shall be recused by the district judge of an 
adjoining district, is not unconstitutional. 
State v. Judge of Fifth Judicial District, 
756. 


Ill. Courts generally. 


4. Courts of justice are bound to vindicate 
and maintain the sanctity of their judicial 
proceedings before they consider the merits 
of cases. Denton v. Erwin, 18. 

5. Appointments made by decrees of 
courts of competent jurisdiction cannot be 
regarded as absolutely void, and attacked 
collaterally to the detriment of third per- 
sons. Hoover et al. v. Sellers, 180. 


CRIMINAL LAW. 


I. Prosecution and Defence. 


1. In a prosecution for a violation of the 
Act to Prevent Gambling. evidence may be 
introduced showing thut the defendants had 
been engaged in gaming. and playing at 
other times previous to the day charged in 
the information. State v. A gudo et al. 185. 

2. The time of the commission of an 
offence laid in the indictment is not material, 
and does not confine the proofs within the 
limits of that period. The indictment will 
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be satisfied by proof of the offence on any 
day anterior to the finding. Jb. 

3. The first section of the act of March 
14th, 1836, amending the act of 19th of 
March, 1835, to prevent gambling, merely 
changes the destination of the fines when 
collected; and in no manner changes or 
affects the offence, as declared in the act of 
1835. Ao information for that offence 
rightly concluded against the form of the 
statute. Jb. 

4. An indictment under a statute ought 
with certainty and precision to charge the 
defendant with having committed or omitted 
the acts under the circumstances, and with 
the intent mentioned in the statute; and if 
any one of these ingredients be omitted the 
indictment is not good. Statev. Stiles, 324. 

5. The use of general terms in an indict- 
ment under a statute for a specific offence, 
do not cure a detective description in which 
the facts constituting the offence are not set 
forth. If the facts alleged do not make out 
the case, the indictment is defective. Jb. 

6. The prisoner is entitled to the assist- 
ance and benefit of the advice of his coun- 
selin exercising his right of challenge of 
jurors. State v. Cummings, 330. 

7. In prosecutions for homicide, the place 
of the death must be stated in the indict- 
ment; and so even where the mortal blow 
was given in one parish and the deceased 
died in another parish. Jb. 

8. An indictmeut for ‘breaking and 
entering a store,” will justify a conviction 
under a statute against * breaking and en- 
tering a shop.” Slate v. Smith, 340. 

9. If the statement of the reul facts in an 
indictment or infurmation constitutes a sub- 
stantial violation of the statute, it is the duty 
of the court to sustain the indictment or 
information. Jb. 

10. Where the plea of autre fois acquit 
is set up, and the record shows on its face 
that the offence plead to was not the same 
of which the prisoner was before acquitted, 
the plea may be demurred to, and it is not 
necessary to submit it to a jury. Slate v. 
Shaw, 342. 

11. Such allegations as that the whole 
proceedings are * informal, illegal and insuf- 
ficient,” are too general to be noticed by the 
_ court. Ib. 


Il. Jury and Verdict. 


12. Where the foreman of the jury chang- | 1b 


ed the finding of the jury, from guilty as 
an accessory after the fact, to guilty, with- 
out consulting with the other jurors, it is 
such an irregularity as vitiates the verdict, 
and a new trial will be granted. Stale v. 
Levy and Dreyfous, 64. 
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13. In the trial of criminal cases, the State 
should first exercise the right of challenge, 
whether for cause or peremptorily, and can- 
not do so after the prisoner has accepted 
the juror. State v. Cummings, 330. 

14. The objection to any informality in 
drawing the jury should be made on the 
first oe of the term. Slate v. Shaw, 342. 

15. In capital cases, the jury should not 
be permitted to separate after they have 
been sworn, either with or without the con- 
sent of the prisoner. ° The practice is to 
keep the jury in charge of the sheriff, how- 
ever long the trial may last. State v. Des- 
mond 5 O' Connor, 398. 

16. The right of trial by a jury “ de 
mediatate lingue.” if it ever existed in 
Louisiana, was abolished by the statutes 
prescribing the qualifications of jurors, and 
the manner in which juries should be com- 
posed. Staéev. Fuentes, 427. 

17. In exercising the right of a peremp- 
tory challenge toa juror, the better prac- 
tice is, for the State first to decide and to 
present the juror to the prisover as a good 
and lawful juryman. Slate v. Florez, 429. 


Ill. Criminal Law generally. 


18. To support an assignment of errors, 
the errors assigned must appear of record. 
State v. Fretwell, 24. 

19. A bill of exceptions should be pre- 
sented at the trial, or the point should be 
then expressly reserved and noted, and after 
the trial embodied in a bill of exceptions, 
without unnecessary delay, while the facts 
are fresh in the memory of both the judge 
and counsel. A bill of exceptions to a pro- 
ceeding during a trial which took place the 
27th June, but which was not presented 
until the 28th of July following, cannot be 
considered. State v. Romero, 24. 

20. The assignment of a counsel for the 
prisoner as soon as the court is informed 
that he is without counsel, is all that the 
law requires. Jb. 

21. The objection that the judge erred 
in refusing to postpone the trial, to enable 
the accused to confer with his counsel to 
prepure for his defence, will not be sus- 
tained when there was no motion or affida- 
vit for continuance upon that ground. Nor 
will the absence of these be cured by the 
circumstance that the facts appear as one 
of the grounds in a motion for a new trial. 


22. There may be an accessory after the 
fact to the crime of larceny, under the laws 
of Louisiana. State v. Loos & Dreyfous, 
64. 

23. Where a prisoner was indicted for 
murder, and the jury found him guilty of 
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«manslaughter, upon a new trial he cannct 
be again tried bor the crime of murder. 


State v. Desmond and O'Connor, 398. 

24. There can be no accessories to man- 
slaughter before the fact. Aiders and abet- 
tors are principals, and should be tried as 
such. Jb. 

25. No affront by words and gestures 
only is a sufficient provocation to excuse or 
estimate such acts of violeuce as manifestly 
endanger the life of another. In this re- 
spect the law makes no distinction between 
free white persons and free persons of color. 
State v. Fuentes, 427. 

26. A party who has been tried and ac- 
quitted cannot be again tried for the same 
offence. State v. Upton, Carter, et al. 
438. 

27. The only remedy contemplated in 
taking a bill of exceptions to the charge of 
the judge to the jury in crimimal cases, is 
to obtain a new trial, which cannot be 
granted where the accused has been acquit- 
ted, unless the verdict of acquittal was 
obtained by fraud. Jb. 

28. A name so badly spelled as to change 
the sound, may affect an indictment; but, 
where the fureman of the jury mis-spells 
the name of the prisoner in rendering the 
verdict, the name may he regarded as sur- 
plusage, and the verdict is not thereby viti- 
ated. State v. Florez, 429. 

29. In a trial for murder, evidence that 
the deceased was a quarrelsome man, of 
violent temper and dangerous when excited, 
is inadmissible. State v. Chandler, 489. 

30. The act of 25th of March, 1813, 
against carrying concealed weapons is not 
unconstitutional. Jb. 

31, In criminal cases, the judge, in his 
charge to the jury, should omit any strong 
expression of his opinions as to the guilt or 
innocence of the accused. He may, how- 
ever, divest the case of all irrelevant mat- 
ter found in the pleadings or arguments, and 
sum up the evidence for the prosecution 
and defence. Jb. 

32. If there be an actual physical attack 
of such a nature asto afford reasonable 

und to believe that the design is to 
pn life or to commit a felony up- 
on the person assailed, the killing of the 
assailant in such case will be justifiable 

33. Where a prisoner tried for murder 
has been convicted of manslaughter only, 
and upon appeal to the Supreme Court, the 
j ent was reversed and the case re- 
manded, he can only be tried for manslaugh- 
ter on the second trial. Jb. 

34. Prisoners arrested for larceny are 
bailable under the Constitution during the 
pendency of their examination for commit- 








ment by the magistrate. State v. Ozer, 
744, ’ 
35. Bail bonds taken by the committing 
magistrate for the appearance of a prisoner 
during the examination for commitment, if 
forfeited, may be collected by an ordinary 
suit in the district court. e summary 
process provided by law on forfeited bail 
bonds is not applicable to such acase. Jb. 


CURATOR. 
See Succession. 


CURATOR AD HOC. 


See. ABSENTEE. 


DAMAGES. 


I. Ex Contractu. 


1. A demand for the performance of a 
contract, by aclerk who is a competent wit- 
ness for the pluintiff, in the presence of 
another competent witness, is a sufficient 
putting in default to entitle the party making 
the demand to the recovery of damages. 
Price A Frost v. Tucker, 514. 

2. Where the parties have stipulated a 
fixed penalty for the non-performance of a 
contract, the penalty may be recovered. Jb. 


II. Ex Delicto. 


3. Where the damages allowed by the 
jury for the unjustifiable killing of a slave, 
are less than the sum which should have 
been allowed, the court will increase the 
amount. Arnandez v. Lawes, 127. 

4. Where a jury has not awarded such 
damages as the evidence establishes, the 
Supreme Court will increase the amount. 
Dudley v. Canal Bank, 295. 

5. Where a party has made a seizure of 
the property of another, who was protested 
in consequence of his property being thus 
tied up, the party making the seizure ig 
responsible for damages, and in assessing 
the damages, the injury arising from the 
loss of credit, &c., in consequence of the 
protest, are not ‘too remote” to be con- 
sidered. Dyke & Hurlbutt v. Walker, 519. 

6. Lawyers’ fees incurred in recoverit 
property which had been improperly seize 
i & suit against another person, may be 
recovered back in a suit for damages for the 
illegal seizure. Jb. 

7. In an action by the vendee against the 
vendor of a steamboat for damages occa- 
sioned by the bursting of a boiler, the plain- 
































tiff must prove that the boiler was defective 
at the time of the sale, to be entitled to 
recover. Baker v. Irwin et al. 588. 

8. Railroad companies are responsible for 
injuries inflicted upon passengers in conse- 
quence of the negligence, imprudence and 
want of skill of persons in the service of 
those companies; and the injury having 
occurred, it is not necessary that the party 
who sues for damages should allege the par- 
ticular cause of the accident. Carmanty 
and Wife v. Mexican Gulf Railroad Com- 
pany, 702. 

9. To maintain an action for a malicious 
prosecution, want of probuble cause as well 
as malice must have existed in undertaking 
the prosecution. Penny v. Taylor, 713. 


DEPOSIT. 


1. The holder of a tobacco warehouse 
certificate, who has made advances upon it, 
is entitled to retain the tobacco even with- 
out a formal act of pledge as against the 
original vender who delivered the tobacco 
without being paid for it. Lee & Ritchie v. 
Galbraith, et al. 343. 

2. It is more equitable that the vendor 
who delivers possession of his property to 
the vendee without being paid for it, should 
suffer by the acts of the vendee, than that 
third persons who made advances upon the 
faith of the vendee’s possession should lose 
by it. Jb. 


DEFAULT. 


See DamaceEs. 


DOMICIL. 


1. Upon a question of domicil, the decla- 
rations of a party made io authentic acts are 
admissible in evidence against him, but he 
is not concluded by such declarations, and 
may disprove them in all cases where the 
domicil is not one of the causes of the con- 
tract. Davis v. Benion, 248. 

2. One who is a party to a joint and 
several note cannot be compelled to answer 
to a suit brought against his co-obligor and 
himself from another parish than the one 
in which he is domiciled. Seawell v. Key 
& Johnson, 271. 

3. The owners and masters of steamboats 
when sued in this State may plead their 
domicil in another parish than the one in 
which the suit is instituted. Henning v. 
Sleamer St. Helena and Owners, 349. 

4. Where the intentions of a party are 
sought to be established, as upon a question 
of residence, he may show what were his 
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intentions by introducing in evidence his 
own acts and declarations made at a time 
not suspicious. Gardner Sager & Co. Vv. 
O’ Connell & Gould, 353. 


DONATIONS. 


I. Donations, Inier Vivos. 


1. A recommendation by a testator in his 
will ‘* to give from time to time some little 
assistance” to a certain person, does not 
amount to a legacy, for the want of cer- 
tainty; nor does it entitle the person to 
alimony from the estate of the testator 
Succession of Trouard, 390. 

2. A donation, in which the donor re- 
serves the usufruct for life is invalid. C. C 
1520. Hagerty v. Corri, 433. 

3. The purchase of property by the fa- 
ther in the name of his children, is valid as 
to all who were not creditors at the time of 
the purchase. Hopkins v. Buck et al. 487. 

4. The French text of the C. C. 1507, 
evidently expresses the intention of the 
Legislature. The English text, taken lite- 
rally, is without meaning. Beaulieu, f. m. 
c- V. Ternoir, f. m. c., et al. 476. 


Il. Donations, Mortis Causa. 


5. Where a testator institutes certain 
persons as heirs, in general terms, and di- 
rects that they should receive ten per cent 
interest on a certain debt due him, which 
comprised all the property belonging to him 
at the date of the will, and he afterwards 
acquires other property, the heirs thus 
instituted are entitled to the property sub- 
sequently acquired, and the directions given 
in the will do not restrain the effect of the 
institution in general terms. Shaw, T'utor, v. 
York et al. 146. 

6. Until a will has been probated it can 
produce no legal effect, and is not admissible 
in evidence. Marcus, f.w.c., ¥. Barcas, 
Sf. m. ¢., 265. 

7. Where an olographic will was dated 
at the commencement, and after making 
various dispositions was signed by the tes- 
tator, and he subsequently added another 
clause and again signed it, the instrument 
appearing to be congruous and continuous, 
it will be presumed, in the absence of proof 
to the contrary, that it was finished at one 
time, and is clothed with the forms required 
for its validity. Lagravev. Merle, Execu- 
tor, 278. 

8. A recommendation by a testator in his 
will “to give from time to time some little 
assistance” to a certain person, does not 





amount to a legacy, for the want of cer- 
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tainty; nor does it entitle the person to 
ali from the estate of the testator. 
Succession of T'roward, 390. 

9. Where the testator has made a legacy 
to his natural children, the mother will not 
be ed as a person interposed between 
the donor and the children ; nor will the 
children be regarded as interposed in refer- 
ence to the mother, where the testator has 
left her a legacy. Succession of Macar- 
thy, 434. 


10. An attempt by a testator to perpetu- 
ate his succession is in violation of the policy 
of the law. Heirs of Henderson v. Rost 
et al, 441. 

11. The spirit of the laws abolishing sub- 
stitutions and fidei commissa is to prevent 
property from being tied up and out of the 
reach of commerce. Jb. 


12. Where a legacy is so intimately con- 
nected and interwoven with another legacy 
which is the principal one, as to be depen- 
dant upon it and legally indivisible, the 
mullity of the principal legacy necessarily 
carries with it the other. b. 

13. Where a testator wills that a certain 
plantation shall forever belong to his succes- 
sion, and directs that an act of incorporation 
shall be obtained for the town which he ex- 
pects to be erected thereon, it will be 
considered that the act of incorporation 
relates merely to the municipal government 
of the town, and that it does not effect any 
change in the title to the property on which 
the town is to be situated. Jb. 


14. A residuary donation inter vivos, 
made to certain persons therein named, is 
null, because it contains a *fidei commis- 
sum;” but this nullity does not affect the 
title of the original donee, which remains 
good to the property donated. ‘The entire 
donation is null only in cases of substitution. 
Beaulieu v. Ternoir et al. 476. 


15. Where the testator wills property to 
one for his life, directing that in case the 
legatee should die without heirs, the pro- 
perty should return to a third person desig- 
nated, the legacy is a prohibited substitution 
and void. Roy et al. v. Latiolas et al. 552. 


16. Property willed to A. for life, and 
after her death to go to her children, living 
at the opening of the will, it will be consi- 
dered that A. has an usufruct for life, and 
that the naked title to the property vested 
in the children. Ib. 

17. The formalities prescribed by art. 
1571 C. C. for nuncupative testaments 
must be strictly complied with, and although 
the notary’s certificate states that the legal 
formalities were observed, this may be con- 
tradicted by parol proof. Mouton v. Ca- 
meau’s heirs, 565. 








DONATIONS, I.—ELECTIONS.—EVIDENCE, I. 


DOTAL PROPERTY. 


See Huspanp anv Wire. 


ELECTIONS. 


1. In the clause in the sixth section of 
the act of June 1st, 1846, prescribing the 
time when a new election shall be held, the 
phrase term of the court in the parish of Jef- 
ferson, means the monthly terms of the 
court. Borgstede v. Clarke, 291. 

2. After the governor has issued a com- 
mission to an officer whose election was 
contested, upon the party contesting having 
discontinued his suit, it is too late for him 
to renew the contest or dispute the right of 
the officer holding the commission. Jb. 

3. In proceedings under the act of 1st of 
June, 1846, for contesting certain elections, 
there is no appeal. Parties are left to their 
ordinary remedies of guo warranto, or action 
atlaw. Rice v. De Buys 398. 

4. The commissioners of an election who 
act in good faith under an act of the Legis- 
lature prescribing the mode of conducting 
elections, are pot responsible in damages for 
rejecting a vote under that act, although the 
law upon subsequent investigation before 
the courts should be pronounced unconstitu- 
tional. Dwight v. Rice et al. 580. 

5. The general rule prescribed by the 
Code of Practice that the party cast shall be 
condemned to pay the costs, applies to civil 
suits and not to proceedings under the act 
of June Ist, 1846, in reference to contested 
elections. Borgstede v. Clarke, 733. 


ERROR. 


See: OBLIGATIONS. 


EVICTION. 


See Sate, WARRANTY. 


EVIDENCE. 
I. Competency of Witness. 


1. All persons are competent to éestify 
as witnesses in court, both in civil and cri- 
minal matters, except those who are ex- 
pressly excluded. No incompetency has 
been declared by our laws with reference 
to free persons of color. They are compe- 
tent witnesses in civil and criminal matters. 
C. C. 2260. State v. Levy & Dreyfous, 64. 

2. As a general rule the vendor is incom- 
petent on the ground of interest in a suit 


concerning the vendee’s title; but that 




















EVIDENCE, L—IV. 


incompetency may be removed by a proper 
release. Wherever the release can cover 
the interest it is sufficient to remove the 
incompetency of the witness. O° Blennis 
v. Corri, 101. 

3. The testimony of one witness is suffi- 
cient to prove that a note which was secur- 
ed by a mortgage upon the property of a 
married woman, which was given by A.., 
was in fact giver for the benefit of a firm 
composed of A. and her husband, and that 
by the mortgage she was security for her 
husband, and consequently not legally bound. 
Bach v. Cornen et al. 109. 


4. The surety on a bond for the release 
of property provisionally seized, is a good 
witness for the defendant after the substi- 
tution of another surety who had been 
accepted. Courtney v. Hunt, 174. 


5. The payee of a note is a good witness 
for the holder against the drawers, where 
the defence is payment. McCraw, Curator 
v. Tompkins & Larche, 183. 


Il. Judicial Records and other Official 
Instruments. 


6. The records of various suits between 
C. and other persons to which A. was not 
a party, are admissible in evidence to prove 
rem ipsam, and so far as they go to show 
the intentions of the parties as manifested 
by the pleadings; but the oral testimony 
taken in such cases is not evidence unless 
specially offered in the case pending. 

7. Certified abstracts from the office of 
the register of conveyances, made in the 
usual form of such certificates, are admissi- 
ble in evidence to prove the inscription of 
the acts to which they refer. Andrew Er- 
win v. The Bank of Kentucky, 1. 

8. Under the act of 25th of March, 1828, 
a certified copy of a sheriff ’s deed recorded 
in the office of the elerk of the court is ad- 
missible in evidence, without accounting 
for the absence of the original. Davis et al. 
v. Wilcoren, 583. 


Ill. Of Parties. 


9. Where the answers to interrogatories 
propounded to a party in a suit on oath, are 
manifestly evasive, they may be taken as 
confessed against the party answering. 
Graham et al. v. Benjamin et al. 186. 

10. The answer of a party to interrogato- 
ries on facts and articles may be overthrown 
by the testimony of two witnesses, or one 
corroborated by strong circumstantial evi- 
dence, or by written proof. Fletcher v. 
Fletcher, 406. 
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11. The admission of contradictory state- 
ments of a witness made to third persons oD 
some former oecasion, for the p of 
raising suspicions as to the truth of his tes- 
timony, is not allowed, unless the witness 
whose testimony has thus been sought to 
be impeached has been first interrogated as 
to the contradictory statements which are 
adduced against him. This applies with 
double force to a party whose answers on 
oath are sought to be contradicted. Jd. 

12. The court are not aware of any 
means under our practice by which a party 
answering can be thus protected, but it cer- 
tainly is necessary in cases of this kind, for 
the testimony establishing contradictory 
statements by the respondent to be received 
with caution, and examined and weighed 
under the severest scrutiny. Jb. 


IV. Of Evidence generally. 


13. In asuit between A.and B. in which 
A. claims certain property, by virtue of cer- 
tain conveyances which B. alleges to be 
simulated, the acts, sayings and declarations 
of C. who made the conveyances to A., are 
proper evidence. Andrew Erwin v. The 
Bank of Kentueky, 1. 

14. Parol testimony of the freedom of a 
colored person is admissible when the evi- 
cence shows the witness was born free. 
But if the witness had been born a siave 
and afterwards manumitted, the question 
would have been different. Siate v. Levy 
& Dreyfous, 64. 

15. Evidence of the acknowledgment of 
the mother is adntissible to establish the fili- 
ation of the child; and the declaration of 
the mother in relation to the maternity of 
the child, made at a time sot suspicious, 
are admissible in evidence to prove the filia- 
tion of the child. C.C. 214. O’Blennis 
v. Corri, 101. 

16. Where a party uses concealment or 
remains silent when it was his duty to 
speak, and thereby thinks he has acquired 
an advantage which he seeks to enforce, he 
is estopped by the line of conduct he has 
seen fit to pursue from sucreeding in such 
action. Freeman v. Savage, 2d Ann. 269, 
affirmed. Meur v. Martin, 107. 

17. Where a judgment creditor has slept 
on his rights for a long course of time, it is 
a circumstance which corroborates and 
strengthens the testimony of a witness in 
proof of payment. Heirs of Davenport v. 
Labauve §& Landry, 140. 

18. In « suit for rent, where no express 
contract is alleged, the defendant may, under 
the general issue, introduce evidence to 
show that the premises were to be occupied 
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without the payment of rent. Courtney v. 
Hunt, 174. 

19. Where evidence is received in the 
court of the first instance without objection, 
and no motion was made to strike it out, it 
cannot be rejected by the court, upon the 
ground that the witness disclosed the fact 
that the proof rested upon written orders 
and papers which were not produced or 
called for. Ames v. Peoples’ Telegraph, 
183. 

20. There is no other mode provided for 
the service of interrogatories upon a party 
not appearing in court by counsel, than the 
fictitious one of posting. If such service as 
is required on citations be relied upon, it 
must be shown that the service upon an ab- 
sent party was made at the domicil of the 
absentee. Medley v. Wetzler, 217. 

21. Parol testimony will not be received 
to contradict a written release or establish 
title to real estate, as being part of a com- 
munity property. Morgan v. Morgan et 
al. 230. 

22. The consideration of a receipt may 
be explained by testimony. Bass v. Balph 
et al. 235. 

23. Where the act of sale of slaves is 
silent as to the possession, it may be proved 
by parol, Jd. 

24. Entries in books, or memoranda made 
by persons in the discharge of their profes- 
sional duties and who are not interested, 
are admissible in evidence, if made in the 
coarse of their business and contempora- 
neously with the transactions to which they 
relate, where such persons have subse? 

ently died. Lathrop, Administrator, v. 

wson et al. 238. 

25. Parol evidence is imadmissible to es- 
tablish a modification of a written agree- 
ment, or to establish a subsequent. parol 
agreement inconsistent with the written 
one. Barthet v. Estebene, 315. 

26. Where a plat of a survey was an- 
nexed to interrogatories, and filed in the 
clerk’s office, it is not necessury that a copy 
of the plat should also be served on the op- 
posite party to render the evidence taken 
under the interrogatories admissible, Dwight 
v. Richard, 365. 

27. If a man stands by and is silent while 
his own property is being sold, and suffers 
avother to become the purchaser, he is es- 
topped from disputing the title thus aequir- 

, and his heirs and those claiming under 
him are likewise estopped. Blanchard et 
al. v. Allain et al. 367. - 

28. Judgments rendered by the State 
courts are evidence, although the whole re- 
cord be not introduced. Judson, Adminis- 
tralor, v. Connolly and Husband, 400. 

29. A deed made in Mississippi is re- 
garded in Louisiana as a private instrument 














EVIDENCE, IV. 


in writing, which like any other receipt for 
money paid is not conclusive between the 
parties, but is open to explanation by evi- 
dence. Fletcher v. Fletcher, 406. 

30. Irrelevant testimony should not be 
received in evidence. Mayv. Ransom, 424. 

31. An inventory is not such an instru- 
ment as may not be contradicted by parol 
proof, even where the party who seeks to 
contradict it was present at the taking of 
the inventory, and signed it as one of the 
witnesses, ‘The notary who took the inven- 
tory is also a competent witness to prove 
that notes included therein had been pre- 
viously paid. Derouin v. Segura, 550. 

32. The acknowledgment of the correct- 
ness of an account is not conclusive against 
the correction of gross errors in fact, or 
mistakes as to the legal rights of the parties. 
Succession of Key, 567., 

33. Where the plaintiff had alleged a 
contract for making three hundred thou- 
sand bricks, and on the trial offered in evi- 
dence a contract for the making of two 
hundred thousand, and as the defendant 
was not taken by surprise aud could suffer 
no injury from the admission of the contract 
in evidence, it was improperly rejected by 
the lower court. Sillig v. Nash, 575. 

34. The principle that a party is not per- 
mitted to contradict by parol proof a notarial 
act of sale, does not apply to a married wo- 
mun who seeks to set aside an act purport- 
ing to be an act of sale, upon the ground 
that it was in fact a disguised donation to 
her husband. Thibodeaux v. Herpin, 578. 

35. To render a certified copy of a deed 
admissible in evidence under the act of Con- 
gress of 1804, it is not necessary that the 
attesting officer should certify that the in- 
strument so certified would be admissible in 
the State in which the certificate is given. 
Francis v. Scott et al. 668. 

36. Purol evidence is inadmissible to ex- 
plain the intention of a written instrument, 
where the language of the instrument is in- 
telligible. Sewall v. Roach, 683. 

37. Where a note is signed by the mark 
of the drawer, he not being able to write, 
proof of the handwriting of the subscribing 
witness, and that he is dead, is sufficient 
evidence upon which to confirm a judgment 
by default. Chaffe v. Cupp, 684. 

38. Testimony by the pluiotiff’s attorney 
that he presented the account to defendant 
who did not object to the correctness of the 
account, but stated he intended to keep the 
plaintiff out of the bill as long as he could, 
does not amount to an acknowledgment of 
the correctness of the account. Blanc v. 
Forgay, 695. 

39. The court will not heed the opi- 
pion of port wardens as to the cause of dam- 
age, when all the facts are in evidence upon 




















EXECUTION OF JUDGMENTS.—GARNISHMENT. 


which that opinion was founded. Holland 
v. Cammett et al. 705. 


EXECUTION OF JUDGMENTS. 


1. Where the act of mortgage describes 
the land as containing six hundred and forty 
acres, the mortgagee will not be allowed to 
proceed to sell the property under an order 
of seizure and advertisement. describing 
the land as containing six hundred and furty 
superficial arpents. Wright v. Roussell, 
126. 

2. A debt may be seized on execution by 
notice served upon the debtor; and in the 
sume manner a thing not susceptible of cor- 
poreal tradition may be seized by seizure in 
the hands of the keeper thereof, if the in- 
strument evidencing the debt or right be 
not negotiable. Harris v. Bank of Mobile, 
538. 

3. By the charter of the Mechanics and 
Traders’ Bank, all transfers of stock are to 
be made upon the books of the bank. The 
certificates of stock are not, therefore, nego- 
tiable; and a seizure on execution of stock by 
notice to the officers of the bank is valid, and 
+ a subsequent transfer of the stock. 


4. The horse of a physician is liable to 
seizure on execution, aud is not exempted 
by C. P. 644. Hanna v. Bry et al. 651. 

5. The proper mode of seizing on an 
execution a debt existing in the form of a 
judgment is, by a notification of the seizure 
by the sheriff to the judgment debtor; and 
such notification is effected by the process 
of garnishment served upon the judgment 
debtors. Jb. 

5. Where an execution has been return- 
ed satisfied. another execution cannot be 
issued for costs, without taking some pro- 
ceeding contradictorily with the debtor; and 
a sule under an execution so issued will be 
declared null. Brooks v. Hardwick et al. 
675. 


See Suerirr. Also JupemMENT. 


EXCEPTIONS. 


See Practice. 


EXECUTOR. 


See Successions. 


EXECUTORY PROCESS. 
See Practice. 
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EXPERTS. 


See Aupitror, Experts, &c. 


FACTOR. 


See ManpbatTeE. 


FIERI FACIAS. 


See Execution or Jupemenr. 


FIDEI COMMISSUM. 


See Donations. 


FREIGHT. 


See Common CaRRIER. 


FOREIGN LAWS. 


See Law. Also Conruict or Laws. 


FRAUD. 


See Osuieations. Also InsoLvency. 


GARNISHMENT. . 


~ 1. Where the defendants had garnisheed 
the plaintiff in a suit instituted by attach- 
ment against a third person, and in answer 
to the garnishment the plaintiff admitted an 
indebtedness; and the defendants insisted 
upon a stay of judgment until the plaintiff 
had deposited in court the funds garnisheed 
in his hunds: He/d by the court, that these 
circumstances did not authorize the clog- 
ging of the judgment against defendants 
with any such condition. Brown v. Lowe 
§ Pattison, 34. 

2. A party on a negotiable draft originally 
given to the defendant, cannot be held liable 
on a garnishment, when it appears that the 
defendant no longer holds the draft. Ross, 
Tutor, v. Savoy et al. 162. 

3. Where the debtor of a corporation is 
garnisheed upon a debt which was payuble 
in the notes or obligations of the corporation, 
he cannot be condemned to pay the amount 
of the debt in current funds. The judg- 
ment should be that he pay in the notes or 
obligations of the corporation, within a cer- 
tain specified time, or that he shall, in de- 
fault, pay a certain sum of money. Mar- 
shall v. Grand Gulf Railroad Company, 
360. 
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HUSBAND AND WIFE. 


I. Marriage. 

1. Promises of marriage to constitute a 
valid contract need not be in writing. .Mor- 
ganv. Yarborough, 316. 

2. To constitute a contract founded upon 
a promise of marriage there must have been 
an acceptance of the promise, but it is not 
indispensible that the proof of the accep- 
tance be direct; it may be inferred. I. 

3. Marriage, like other facts, may be 
proved by any species of evidence not pro- 
hibited by law, aod which, does not pre- 
suppose a higher species of evidence within 
the power of the party. Beaulieu, f. m. 
c., v. Ternoir, f. m. c., et al. 476. 


II. Separation from Bed and Board. 


4. Where the conduct of the plaintiff 
has been marked by continued exasperation 
and violence towurds the defendant without 
any just cause of provocation, the plaintiff 
cannot obtain a decree of separation from 
bed and board for defamatory language of 
the defendant. 

5 The evil complained of may cease 
with the reformution of the plaintiff. La- 
lande v. Jore, 32. 


III. Dotal and Paraphernal Property. 


6. Where a married woman shows that 
she had the means under her own con- 
trol to purchase a certain property, and the 
property was purchased in her name, the 
act of sale stating it to have been so pur- 
chased by funds inherited by her from her 
father, it is not necessary that she should 
prove the identity of the money paid for the 
property, in order to prevent the creditors 
of her husband from subjecting it to the 
payment of his debts. Ellis, Syndic, v. 
Rush, 116. 

7. The wife is liable for work done on 
her hernal property, which was bene- 
ficial to it Dailey et al. v. Pierson and 
Wife, 125. 

8. Under the Code of 1808, although 
the words, “dowry, settlement, and consti- 
tution de dot,” are not sacramental, or 
essential in the designation of property as 
dotal in marriage coutracts. yet the inten- 
tion to make the property dotal — be 

ex in the instrument. The 
cba chem character of the wife’s proper- 
ty is the general rule ; and dotal the excep- 
tion 


9. The Code of 1825 uses broader lan- 
guage than the Code of 1808, in declaring 
what pro is to be considered. dotal. 


C. C, 2318. Succession of Rivet, 142. 








HUSBAND AND WIFE, I.—IV. 


10. The law forbids the transfer of para- 
phernal property by the wife to pay the 
debts of the husband, or the debts of the 
community which he was bound to pay. 
Provost v. Provost, 572. 


11. A wife who has obtained a separation 
of property from her husband, is entitled to 
a mortgage for her paraphernal — 
only on the real estate of the hu . 
Broussard v. Dugas et al. 585. 


12. The wife is entitled to a mortgage 
upon her husband's real estate for her para- 
phernal property from the time it was re- 
ceived by him. Jb. 

13. A wife may receive a conveyance of 
property to her from her husband in pay- 
ment of dotal and paraphernal funds for 
which he is liable to her. C,. C. 2421. 
Adlé v. Anty, 631. 

14. Where the wife claims property as 
paraphernal, which was purchased in her 
name during the existence of the commu- 
nity, she may show the fact, although the 
notarial act of purchase is silent upon the 
subject. Squire v. Stockton, 741. 

15. Property purchased by the wife in 
her own right and name, and paid for out of 
her paternal inheritance, is paraphernal 
property. It is not changed to community 
property by the circumstance that the heirs, 
in order to affect a partition, agreed toa 
sale of all the property, each one being 
allowed to substitute notes for their pur- 
chases at the sale, with the understanding 
that those notes were to be deducted from 
the share coming to the heir. Jb. 


IV. Community. 


16. The surviving husband has, under 
the act of 25th of March, 1844, the usu- 
fruct of the community property during his 
life, but this does not entitle him to the 
administration which belongs to the tutor of 
the minor children. C. C. 1037, 1114. 
Succession of Brinkman, 27. 


17. Article 338 C. C. is not repealed by 
the act of 26th of March, 1844, allowing 
the surviving husband or wife the usufruct 
of the community property; and the sur- 
viving husband may take the community 
property at its appraised value. upon com- 
plying with the necessary formalities, and 
giving the requisite security. Succession 
of Hebert, 121. 

- 18. Under the Code of 1808, where the 
right to acquire property existed before a 
marriage although it may not have been ac- 
quired until after, the property does not 
enter into the community. But if paid for 
out of community funds. the price must be 
reimbursed to the community. O. C. C. 























HUSBAND AND WIFE, IV. V. 


p. 336, art. 64. Barbet v. Langlois and 
Husband, 212. : 

19. Under the Code of 1808, where the 
husband had a right to enter a back conces- 
sion of land before his marriage. but did not 
do so until after, the land belongs to his in- 
dividual estate and does not enter the com- 
munity. Jb. 

20. The wife is entitled to one-half of 
the community property, aad where, four 
years after her death, the husband surren- 
ders his property under the insolvent laws. 
her heirs may recover from the syndics the 
share of the community to which she was 
entitled. Smith, Tutor, v. Syndics of Dor- 
sey. 381. 

21. The interest of a deceased wife in 
the community is vested in her heirs upon 
her death. Heirs of Guillotte v. City of 
Lafayette, 382. 

22. A married woman who has not re- 
nounced the community is presumed to be 
a partner in the community, and is not per- 
mitted to apply the partnership assets to 
her individual claims, to the prejudice of 
the creditors of the community. Succes- 
ston of Dejean, 593. 

23. Where the wife claims property ac- 
quired after the marriage as her separate 
property, and does not show her right to 
acquire separate property, it will be pre- 
sumed that the property —s to the com- 
munity. Provost et al. v. Delahoussaye 
et al. 610. 

24. Asa general rule, property purchased 
by either husband or wife during the exis- 
tence of the community belongs to the com- 
munity ; and if the price be paid out of the 
separate funds of either, that one becomes 
a creditor of the community for the amount. 
Young v. Young, 611. 

25. Children born of slaves which are 
separate property do not enter into the 
community of acquets. Jb. 

26. Where, upon the death of the hus- 
band, the wife retains possession of the en- 
tire community, (there being po issue of 
the marriage.) she is responsible to the 
heirs of the husband for the rents and 
profits of theirshare of the community from 
the date of his decease. Heirs of Landry 
v. Heirs of Duaron, 612. 

27. The increase of animals inure to the 
benefit of the community of acquets. Bon- 
ner v. Gill et al. 629. 

28. The conversion of property which 
renders a widow liable for the debts of the 
community, must be fraudulent and done 
with the view of appropriating to her own 
use property which she knew belonged to 
the estate of her deceased husband. Jb. 

29. This conversion must have also oc- 
curred prior to her renunciation of the com- 
munity to render her liable for the debts of 








783 


the community; if done after the renun- 
ciation she incurs no greater penalties than 
other persons would who had done the 
same things. Jb. 

30. Property purchased by the husband 
with the wife’s paraphernal funds becomes 
community property, and may be sold for 
the debts of the community. Deas et al. 
v. Seale et al. 688. 

31. Where a wife as one of the heirs of 
a succession, consents toa sale to effect a 
partition, and at the sale the husband pur- 
chases the property, crediting the price on 
the share coming to the wife, the property 
— paraphernal but community property. 


V. Of the Law of Husband and Wife 
generally. 


32. A. executed an obligation payable to 
a married woman in person. Held by the 
court, that from the form of the obligation, 
the thorough knowledge which A. had of 
the husband’s affairs, and by the part be had 
taken in the attempt to conceal the com- 
munity property, he was estopped from 
setting up the defence that the obligation 
was community property, and that he was 
entitled to offset the same with debts due 
to him by the husband. And when he had 
credited the husband’s account with items 
which might have been chargeable to the 
wife, he will not be allowed to cancel 
such credits, and charge them to the wife. 
Freemanv. Savage, 2d Ann. 269—affirmed. 
Florance v. Twichell, 16. 

33. In estimating the necessities of the 
wife so as to determine whether she be en- 
titled to the marital portion, the condition 
of the deceased husband and the habits of 
life engendered by his fortune must be 
taken inte consideration. Dunbar, Widow, 
v. Heirs of Dunbar, 158. 

34. The right to claim the marital portion 
exists as well in those cases where there 
was no marriage contract asin those in 
which no dowry is stipulated in the mar- 
riage contract. C.C. 2359. Jb. 

35. The wife is entitled to the marital 
portion whether the matrimonial domicil 
was in the State or out of it. The right 
results from the marriage, no matter where 
contracted, and the wife takes by inheri- 
tance as other heirs. Jb. 

36..Where a married woman is sought 
to be made liable fora debt which she alleges 
was the debt of her husband, to render her 
liable, it must be shown affirmatively that 
the debt was for her benefit. Her being 
separated of property does not throw the 
burthen of proof on her, nor is she estopped 
from setting up the defence by her ac- 
knowledgment of the indebtedness in an act 
of mortgage. Erwin v. McCalop et al. 173. 





HUSBAND AND WIFE; V.—INJUNCTION. 


37. Where the husband holds funds as 
to his wife, ~ 
wi 


on the part of the 

funds for her, third persons 

@ better right to those funds may 

against the husband, but 

the wife. Graham et al. v. 

al, 186. 

‘nullity of the contract of the 

from the want of authoriza- 

tion on the part of the husband, rests upon 
same, rule as that of other nuliities, 
pure in the interest of persons, and 
strietly relative. Such contracts are ren- 
dered valid by the subsequent ratification of 
both husband and wife. Roberts v. Wii- 

kinson et al. 369. 

39. The concurrence of the husband with 
the wife, in the execution of a mortguge to 
secure the payment of a note signed by her 
without his authority, is a ratification of her 
contract, and renders her liable for the note. 
Ib. 

40. A married woman, authorized by her 
husband, may become surety for a third 
person. Ib. 

41. The doctrine of estoppel by matters 
in pays isseldom, if ever, applied to mar- 
ried women. Heirs of Guillotte v. City of 
Lafayette, 382. 

42. A married woman cannot make a con- 

tract of sale or donation without the autho- 
rization of her husband. Hagerty v. Corri, 
433. 
\ 48. Property transferred by the husband 
to his wife to replace property of hers which 
he had sold, may be conveyed by an ordi- 
nary contract of sale. Rabassa v. Castein 
et al. _493. 

44. Married women who enter into joint 
and several obligations with their husbands 
to the Canal Bank are bound by such obili- 

under the 23d section of the char- 
ter of that bavk. Ledour & Co. v. Rucker 
et al. 500. 

45. Married women are not, as a general 
rule, bound by contracts entered into joint- 
ly and severally with their husbands, unless 
it be shown such contracts inured to 
their benefit. Jb. 

46. A married woman who has given a 
moreree upoo her paraphernal property to 

hich, in the act, she ac- 
Knowledge to have inured to her benefit. 
is not thereby estopped from showing that 
advances were not for her benefit, and 
she is not bound by the act of mort- 
Patterson v. Fraser and Wife, 586. 
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under circumstances ‘a clear in- 

tention to purchase it fur his separate ae 

count, may be regarded as his separate 
Young v. Young. 611. ‘ 

48. When slaves are. purchased bya 

husband in a State where they “ personal 
perty, with the intention of bringing 
Some to Louisiana, where he and his wife 
are domiciliated, their rights must 
be decided by the laws of Louisiana. Jb, 

49. The wife when judicially attacked 
must be aided by her husband, or the pro- 
ceedings are not obligatory upon her. Adié 
v. Anty et al. 631. 

50. Where a married woman brings @ 
suit and obtains a judgment without the 
authorization of her husband, and the defen- 
dant appeals, she cannot have the appeal 
dismissed because her husband was not 
cited with her to answer the appeal. In 
such a case, the cause will be remanded to 
enable the wife to ebtain the authorization 
ot her husband to institute the suit. Stone 
v. Seymour, 647. 

51. Under the act of 28th of March; 
1840, an administratrix may purchase at 
the sale of the effects of the deceased 
whose estate she represents, when she is 
the surviving partner in community, or an 
heir, or legutee of the deceased. Fristoe v. 
Burke, 657. 

52. Where the husband has authorized 
the wife to take a suspensive appeal, which 
was dismissed on account of the insuffici- 
eucy of the surety, and she takes a second 
devulutive appeal without the express au- 
thorization of the husband, the authorization 
for the first appeal will be sufficient to sus- 
tain the second. Succession of McKinney, 
748. 


HYPOTHECARY ACTION. 


See PRACTICE. 


INDICTMENT. 


See Camunat Law, Prosecutions. 


INJUNCTION. 


1. Where the judgment enjoined bears 
the highest rate of conventional interest, no 
other interest will be allowed upon the dis- 
solution of the ——- Andrew Eras 
v. Bank of Kentucky, 1. 

2. The surety for the plaintiff in - 
injunction is a party to the suit, and will 
not afterwards'be permitted to make allega- 
tions inconsistent with his position as"® 
party to that suit. And when it is subse- 
quently ascertained that he was the real 
owner of the execution enjoined, but which 











INJUNCTION.—INSOLVENCY. 


was prosecuted in the name of another per- 
son, for his benefit, the judgment will be 
declared extinguished, and property pre- 
viously suld uuder the ja sangne restored to 
the original owner. v. Erwin, 18. 

3. It is the duty of the courts to, mulct in 
exemplary damages those who wantonly 
abuse the equitable remedy of injunction. 
Dorsey v. Vaughan et al, 155. 

4. a party takes out an injunc- 
tion against a sale under execution, for a 
clerical error in the publication of the adver- 
tisemeut, and the sheriff re-advertises the 
sale properly for a more distant day, and 
the party comes forward and bonds the pro- 
perty, it will be considered as an abandon- 
ment of the injunction. Beard et al. v. 
Gresham et al. 160. 

5. Where the petition for an injunction 
alleges no injury to the petitioner, nor any 
apprehension of injury, there is no equita- 
ble ground for the injunction, and it should 
be dissolved. Beard et al. v. Gresham et 
al, 167. 7 

6. Where the defendant moves to dis- 
solve an injunction for matters appearing ov 
the.face of the record, the court may allow 
damages under the act of March 25th, 
1831. The plaintiff cannot, by submitting 
to a non-suit, avoid the damages which are 
to be regarded as a claim in reconvention. 
Ludwig v. Kohiman, 298. 

7. Where the defendant in an injunction 
prays for the dissolution of the pay % 
for damages, the plaintiff cannot avoid the 
damages by absenting himself, and suffering 
& non-suit as to the injunction. Robertson, 
Trustee, v. Travis, 401, 

8. An agreement between the seizing 
creditor and the debtor as to the terms of 
sale does not exempt the debtor from dam- 
ages, under the act of March 25th, 1831, 
in case he sues out an injunction against 
the sale. Jb. 

9. Where the consideration of a note 

iven by a married woman is not shown by 
evidence to have been employed for her 
separate use, in something which the hus- 
band was not bound to furnish, she ought 
not to be held liable for the note. De Gaa- 
lon v. Matherne, 495. 

10. An execution cannot be enjoined by 
an unliquidated claim for damages. In such 
a case compensation could not take place. 
C. C. 2205. Smith v. Foster, 551. 

11. An affidavit for an injunction, in 
which the affient states that ‘ the allega- 
tions set forth in the foregoing petition are 
substantially true and correct, according to 
the best of his belief,” is sufficient. Haydel 
v. J 558. 

12. The only cases of injunction which 
are to be tried sum are those in 
which no security is C. P. 739, 
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740,741. In all other cases of injunction 
parties are entitled to a triallby jury, if 
y comply with the legal uisites. 
Cummings v. Police Jury of Rapides, 634. 

13. Where an execution has been i 
in one parish, directed to the sheriff of an- 
other, it may be enjoined in the courts of 
Pa parish. Qopley v.“Edwards et 

- 647. - 

14. A judgment cannot be enjoined on 
an unliquidated claim for dam against 
the judgment creditor, where this objection 
to the injunction’ is specially pleaded, and 
the judgment is fur a specific amount. Jb. 

15. execution cannot be enjoined.on 
group which the purty was cognizant 
before judgment was rendered against him. 
Livingston v. Winfree, Sheriff, 670. 

16. Where an execution which has been 
issued in a case entitled to preference is 
enjoined, the preference must be extended 
to the injunction case. Mazwell v. Mal- 
lard, Armistead et al. 702. . 

17. Where the judgment enjoined bears 
five per cent interest, only three per cent 
additional interest should be allowed upon 
the dissolution of the injunction. Ib. 


INSOLVENCY. * 


1. When the syndic sues in affirmance 
of the surrender, he exercises for the bene- 
fit of the creditors all the rights of the in- 
solvent, who so long as his debts are unpaid, 
has no interest in the property surrendered. 
Degruy v. His Creditors, 39. 

2. The State insolvent laws do not ex- 
tend to a contract made in another State, 
and to be there executed between citizens 
of other States; and a discharge under 
those laws does not extinguish the remedy 
ugainst the future property of the debtor 
who has taken the benefit of them. Fisher, 
Burgess & Co. v. Wheeler & Ellis, 271. 

3. The laws of Louisiana relating to the 
voluntary surrender of property by insol- 
vent debtors, date no further back than 
1817. They are consequently controlled 
by the inbibition contained in the Constituy 
tion of the United States against the pas- 
sage of laws by the States impairing the 
obligation of contracts. Jb. 

4. A syndic acquires from an insolvent 
no greater rights than the insolvent himself 
possessed; and where the insolvent had 
surrendered all his interest in certain lots, 
and the syndic sells in conformity with that 
a purchaser cannot claim a 
fourth i which the insolvent had 
previously conveyed, although the title had 
not been recorded in the parish where the 
property was situated. Campbell v. Sli- 
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6. to compel an’ jpsol- 
vent to a surrender of the 

he has since his cession of 


perty, cannot be prosecuted by a rule 
agaiosthim taken io the original insolvent 
proceedings, but must be conducted as an 

it, by petition and citation in the 


6. Under the article 1980 oS we 
,» Yeney may be proved as any ot 

Judson v. Connolly and Husband, 400. 

7. Under the act of 13th of March, 
1837, the functions of a syndic cease 
until the estate is finally woun ; and 
the homologation of a tableau filed by the 
syndic does not operate his discharge so 
long as there are funds which are not dis- 
tributed. Whether or not there be such 
funds in the hands of the syndic, is a matter 
to be determined from the evidence. Wil- 
liams, Syndic v. Heirs of Nicholson, 719. 


INSURANCE. 


1. Where a house is destroyed by a 
riotous blage, and there is a clause in 
the policy éxcepting « loss of that character. 
the insurance company is not liable for the 
loss. It is, in such a case, immaterial that 
the rioters assembled originally for a lawful 
purpose, but afterwards were guilty of a 
riot. inv. Mutual Insurance Co., 482. 

2. It is not necessary, in order to ex- 
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- | 
6. Where an Insurance Company ac- 
a risk, by merely writing on the 
a tion, ‘* Taken at three per cent pre- 
mium,” the company will be held to the 
same liability aa fa formal policy had been 
executed; Jb.. 

7. a policy for tobacco shipped 
states that the insurers shall not be liable 
for damage or injury to goods by dampness, 
change of flavor, or by being spotted, dis- 
colored or mouldy, unless the same be 
caused by actual contact of sea water with 
the articles so damaged, it is incumbent on 
the plaintiff to show that the damage oc- 
curred in that manner. Leftwitch v. St. 
Louis Perpetual Insurance Company, 706, 
. 8. If the underwriters be responsible for 
a partial loss, it is with reference to the 
market value at the port of departure. Jb. 


IMPUTATION OF PAYMENT. 


. See Payment. 


INTEREST. 


1. A factor cannot charge a commission 
of two and one-half per cent for advancing, 
and eight per cent interest on the money 
advanced. The c for the commission 
is usurious. Lallande v. Breaux & Ma- 
therne, 505. 

6. An agreement to pay eight per cent 
interest on a draft from date if not paid at 
maturity, is ha and binding on the party 


empt an insurance company froin liability | promisi 


for loss by a riot, that the guilt of the rioters 
should "have been first established by a eri- 
minal prosecution. Jb. 

3. Ani nee on account of whom it 
may limited to those who have 
an i rest in the property, and 
may insured, and must further 
be restricted to those for whom it was in- 
tended, under their prior authorization, 
or subsequent adoption. Frierson v. Bren- 
flan, 540. 


, 4. Where A. had purchased a steamboat 















3. Bony forfeits the whole interest. Jb. 

4. An agreement to extend a draft for a 
certain time upon usurious interest, does 
not forfeit the right of recovering the lawful 
interest which the draft originally drew. Jb. 

5. A written approval of an account upon 
which interest se shine at eight per cent, 
estops the party from disputing that item ; 
but such an assent does not amount to an 
agreement to interest at the same rate 
thereafter. Ib. . 

‘6. A factor is not allowed to charge two 
and a half per cent for a cash advance, and 
eight per cent interest. Patterson §; Co. v. 
Leake & Tucker, 547. 

7. Where a party sells an interest in a 
plantation for $100,000, payable in twenty 
annual installments, with interest at seven 
per cent, and takes notes for the principal 
and also for the interest, the interest runs 
after the maturity of the notes only on the 

for the principal sym; and does not 
the interest notes. A stipulation 
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interest stipulated upon 
perty is sold and the interest which may 
Be for the money. Jb. 
9. Usury is a violati law is not 
tobe presumed. Wheré an agreement to 
pay interest is subject to two constructions, 
one of which would make it usurious and 
the other not, the court will adopt the 
rena San pes 
10. rule by whi payments 
are to be credited is, tb calculate interest 
on the debt to the date of the partial pay- 
ment, and deduct the payment from the 
egerogate sum, allowing the balance to bear 
stipulated interest. This rule applies 
only when the payment exceeds the inter- 
est due. Estebene v. Estebene, 738. 


INTERROGATORIES ON FACTS 
AND ARTICLES. 


See Eviwence or Panties. 


INTERVENTION. 
See Practice. 


JUDGMENT. 


1. In the absence of any evidense, either 
impeaching a judgment obtained in the 
State of Pennsylvania, or going to. show 
that it had not, under the laws of that State, 
the effect of a final judgment, the court is 

nd to consider it as having the force of 

e ge ae oe Rowland v. Jarvis, 43. 

2. re the judgment of the court 
does not decide certain issues made in the 
. pleadings, it will not support the plea of res 
judicata in relation to the matters embraced 
in those issues. Fink, Executor v. Mar- 
tin et al. 103. 

3. The reasoning and the opinion of a 
court upon a subject on the evidence there 
adduced, does not have the force and effect 
of the thing adjudged, unless the subject 
matter is definitively disposed of by the de- 
cree of the court. Pepper et al. v..Dun- 


, 200. 
‘en If the sheriff ’s return of personal ser- 
vice of citation upon the defendant be proved 
to be untrue, it is sufficient ground for sus- 
taining an action of nullity against the judg- 
ment thus obtained. Sloan v. Menard, 218. 

5. A debtor upon a twelve months’ bond, 
taken at a sheriff's sale, is not a judgment 
debtor. Perkins v. Bank of Louistana, 222. 

6. Where a ju rendered in a 
common law State against two persons does 
Rot state that it is not réndered against 





. of the court 
dissolving an injunction and awarding dam- 


ages is ¥ out with all the necessary 
and the-clerk only records on 
the minutes that the injunction was dis- 
solved with damages, the irregularity of the 
entry on the minutes is. not sufficient to 
annul the judgment. Robertson v. Travis, 
401. 
8. Where an account of a curator has 


been , and he ordered to pro- 
cved the administration, without the 
heirs been cited, the j is 


not final between the heirs and the curator. 
Suecession of McLean, 671. 

9. A judgment in favor of heirs against 
their mother who was also their tutrix, is 
only primd facie evidence of her indebted- 
ness to them, and does not bind her credit- 
ors if they can show the amount was not 
due. Timberlake v. Brand, 715. 


See also Execution or JupGMENTS. 


JURY. 


When a sufficient number of the regu- 
Jar panel of the jury are not present, the 
court is authorized to direct the sheriff to 
summon talesmen and proceed with the 
trial of the case, notwithstanding attach- 
ments are out for the absent jurors. » Bar- 
thet v. Estebene, 315. 





LANDS. . 
1. Congress has the full 
the dignity and effect of 
from United States ; and the whole le- 


ion of the Government io reference to 
public lands declares the patent to be 
the superior and conclusive evidence of le- 
title. Until it issues the fee is in the 
ernment. A State has no power to de- 
clare any title less than a patent valid 
pi ge Bed lle FEF 
against a title held under a pateot granted 
by the United States. Foley v. 
75. 
2. Instructions from commissioners of 
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States, under the preémption laws passed 
by Congress, approved on the 29th of May, 
1830, and revived and continued in force in 
1844. Jb. 

4. The act of the 4th of May, 1847, es- 
tablishing an office for the sale of the State 
lands at Winnsborough, did not authorize 
at that office the sale of any lands which 
had not been previously located by the 
State. Williams v. Robinson and Ran- 
dolph, 110. 

5. An agreement under private signature, 
not recorded, between A. and certain other 
persons, that lands purchased by him in bis 
own name are to be conveyed to » can 
have no effect against third pe The 
apparent title being in A., the property is 
bound for judgments recorded against him. 
Robertson, Trustee, v. Wood et al. 197. 

6. The respective rights of parties claim- 
ing land under the preémption law of Con- 
gress of 4th of September, 1841, must be 
determined by the register and receiver of 
the U.S. land office, subject to an appeal 
to the treasurer of the United States. 
Courtney v. Perkins, 216. 


7. The possession of a party under a cer- 
tificate that he had filed proof of his right to 
preémption with the register and receiver 
of the U. S. land office, is not sufficient to 
maintain the possessory actién against 
another person who holds a similar certifi- 
cate of subsequent date, and who is in ac- 
tual possession of the land. © Jb. 

8. Where one sells any right, title, or in- ; 
terest he may have in a claim of certain 
lands against the United States, without any 
warranty against third persons, the claim 
not being recognized by the United States, 
there is no law requiring the registration of 
such a conveyance in the office of register 
of conveya in the parish where the land 
is sivuntedyg Phe land office of the United 
States for the district is the office in which 
such a claim should be filed or registered. 
Heirs of Bastable v. Curry, 411. 


9. To sever lands from the public domain, 
their specific boundaries must be so desig- 
nated by survey, or otherwise, as to enable 
the court to ascertain them. Ledoux & Co. 
v. Black et al. 510. 


10. Lands in Louisiana not severed from 
the public domaia under the Spanish Gov- 
ernment, may be held by an adverse title. 
derived from the United States. Jb. 


11. Untila patent issues the Government 
never so entirely divests itself of title as to 
be precluded from setting aside’ an entry 
which conflicts with private Chiims; and 
the court cannot revise the decision of the 
commissioner of the general land office can- 











celling a certificate of entry. Haydel v. 
Nixon, 558. 
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LANDS. 


12. Improvements ‘on the public lands 
are not real estate. Broussard v. Dugas 
et al. 585. 

13. A confirmation by act of Congress is 
a title upon which the claimant can main- 
tain a petitory action. Morrough, Adminis- 
trator, v. Moss, 601. 

14. TheGoverument of the United States 
was bound by the treaty of cession of Lou- 
isiana from France, to protect the private 
property of the inhabitants. This obliga- 
tion was recognized by various acts of Con- 
gress. A claim to land held under the grant 
to Bastrop was property which the United 
States, under the treaty and acts of Con- 
gress, could not disregard until the claim 
had been finally disproved of by Congress, 
and a purchaser from the United States 
could acquire no rights by his purchase. 
Morrison v. Whetstone, 636. 

15. Where a party bolds lands under a 
claim confirmed by act of Congress, he will 
be protected from a claim under a certificate 
of the receiver of the land office, showing 
an entry of a date subsequent to the original 
claim; and the party in possession under 
such a claim may plead prescription. Cop- 
ley v. Edwards et al. 647. 

16. Where both parties claim title to 
land from a common author, the only ques- 
tion which can be inquired into is, in which 
of the parties is the title of their author 
vested. Cotton v. Stacker, 677. 

17. Al@efendant in possession, under a 
just title for a valuable consideration, may 
avail himself of any radical defect in the 
title of his adversary. Chewning v. John- 
son, 678. 

18. Where the consideration of a pro- 
missory note was the sale of improvemen® 
upon the public lands, it will be presumed, 
unless the contrary be shown, that the ven- 
dor was a settler to acquire a preémption, 
and not a trespasser upon the public lands, 
and the consideration is good. Price v. 
Curran, 686. 

19. The sale of improvements upon the 
public lands, where the vendor is in a situ- 
ation to acquire a preémption right, is a 
good consideration for a promissory note. 
Norman and Trousdal v. Ellis and 
Wright, 693. 

20. At the period of history when it was 
usual to surround cities with walls and for- 
tifications, to preveot their uses as defences 
from being interfered with, it was custom- 
ary to leave an open space outside of the 
walls, which was not allowed to be granted 
as private property. This custom was ob- 
served in the founding of the city of New 
Orleans. Heirs of Villars v. Kennedy, 724. 

21. The decisions of the Spanish Gover- 
nors of Louisiana upon questions of title, as 
they were vested with judicial as well as 

















executive powers, were final judgments 
which sustained the plea of res judicata. 
1b. 


LAW. 


1. Gourts do not notice the revenue laws 
of foreign countries, and contracts having 
for their object the violation of those laws 
may be enforced. Kohn v. Schooner Re- 
naissance, 25. 

2. Where the English and French texts 
of a law differ, the English text must pre- 
vail. Williams v. Robinson and Ran- 
dolph, 110. 


See Conruict or Laws. 


LEASE. 


1. The taking of a portion of the premi- 
ses leased, for the construction of a levee, 
entitles the tenant to a reduction of the rent. 
David v. Beelman, 545. 

2. The lessor has a privilege as well for 
rent not due as fur rent due, and is entitled 
to that privilege in preference*to a creditor 
who hus made a seizure upon execution. 
C. C. 2675. Robinson v. Staples, 712. 

3. The lessor is entitled to have the lease 


annulled if the lessee does not pay the rent. |. 


Hennen v. Hayden and Kélly, 713. 

4. The lessor is bound for the @xpense of 
such repairs as decay renders necessary ; 
but the lessee has no right to have such 
repairs made at his expense, unless 
the lessee has first put him in default. Jb. 

5. The lessor’s privilege extends to the 
horses and carts kept by the lessee on the 
leused premises. Bazinv. Segura, 718. 

6. A contract by which a party is to pay 
an anoual rent of six per cent on the cost 
of a building, with the privilege of becom- 


ing the owner on paying the price, creates, 


the relation of landlord and tenant. Muni- 
cipality No. One v. General Council, 761. 


LEGACY. 


See SucceEssions. 


LETTING OF LABOR OR 
INDUSTRY. 


1. Where a party takes upon himself the 
selection of a person to do a certain job of 
work, he takes upon himself the risk of 
skill if the contractor employs the person 
thus selected. Le Duff, f.m.c.v. Widow 
Porche and Carmouche, 148. 

2. Under article 2736 C. C. the propri- 
etor has the right to cancel at pleasure the 
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bargain he has made by paying the under- 
taker for the expense and luboralready in- 
curred, and such damages as the nature of 
the case may require. This authorizes the 
allowance of the profits the undertaker 
might have made by completing the work. 
Forrest and Crocker v. Caldwell and 
a 220. 

3. Where the value of the services of 
slaves for a long series of years is claimed, 
the expenses of rearing the children are to 
be considered in reduction of the amount. 
Marcos, f. w. c., v. Bareas, f. m. c., 265. 

4. Where the contractor fuils to complete 
a buildigg within the time specified in the 
contraét the owner, after putting him in 
default, may proceed to finish the building, 
and the money remaining in his hands after 
paying for the completion, is a fund out of 
which the privileged claims of material 
men, &c., may be paid. Jorda v. Gobet, 
431. 

5. The owner of a building being evicted 
under a contract, has no right to pay the 
contractor in anticipation of the term stipu- 
lated in the contract; if he does sé, he 
renders himself liable to the claims of ma- 
terial men, workmen, &c., who have given 
him the requisite notice before the time 
expired. Jb. 


LEVEES AND ROADS. 


Under the act of 7th February, 1829, 
concerning roads and levees, the plgintiff, 
who farnished hands upon the requisition of 
the inspector, is entitled to compensation for 
closing a breach in defendant’s levee. Wil- 
liams and Savage v. LeBlanc, 125. 


LICENSES. 


See Tax. Rt» 


LITIGIOUS RIGHT. 


See Osuieations, 


MANDATE. 


I. Factor. 


1. Where third persons permit an ad- 
vance to be made to A. upon a consignment 
by him of their property, on his own ac- 
count and risk exclusively, and the proceeds 
of the sale of the property have been ap- 
plied by the consignee with the assent of 
A. to his credit, on a previous debt, such 
third persons cannot recover from the con- 
= ~ = of the a upon the 
ground that the property in belonged to 
them. Deitel ele oat 11. _— 
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2. Where a party receives paper which 
it was his duty to collect, pres parton the 
same for suit in the hands of a competent 
attorney at law, he will not be responsible 
for the opinions or directions of the attor- 
ney. Joor, Curator, v. Sullivan, 177. 

3. A charge of two and one-half per cent 
for accepting a draft is consonant to usage 
and is legal. Laliande v. Breaux and 
Matherne, 505. 

4. Where a planter obtains supplies from 
a factor, upon a contract to send the factor 
his crops for sale, and then violates his con- 
tract by sending his crops to another person, 
the factor is entitled to his commissions up- 
on the value of thecrop. Jb. 

5. A planter who orders supplies to be 
shipped to him by a factor, without ordering 
them to be insured, must bear their loss, 
unless he can-show that it was customary 
for factors to insure goods so shipped. 
Patterson & Co. v. Leake and Tucker, 547. 

6. A factor who receives a promissory 
note in settlement of a debt due to him, 
will not be allowed to charge a commission 
for endorsing the same. But if the note 
had been negotiated for the drawer’s benefit 
through the factor’s credit, a commission 
would be allowed for the endorsement. Jb. 

7. A factor, under the act of 23d March, 


1843, amending C. C. 3184, has a privilege | g00d 


upon the crop of « planter for supplies fur- 
nished to him; and this privilege takes pre- 
cedence of a seizure by a creditor on an 
execugion. Richardson v. Weiner & Co. 
et al. 646. 

8. It is not of the essence of mandate 
that it be gratuitous. The right of an agent 
to. receive compensation may be inferred 
from the nature of the services, without 
any proof of an express agreement to that 
effect. Waterman v. Gibson, 672. 


II. Mandate Generally. 


9. Although a contract be made with one 
in his own name, if it be afterwards dis- 
covered that he acted as agent for another, 
the principal wil] be held responsible. Car- 
lisle v. Steamer Eudora, 15. 

10. The liability of municipal corporations 
for the acts of their agents is a general rule 
of law too well settled to be seriously ques- 
tioned. Johnson v. Municipality No. 1. 100. 

11. A power of attorney authorizing an 
agent to bring and carry on a certain suit, 
does not give that agent the power to repre- 
sent the principal in a suit against him for 
damages for the wrongful issuance of an at- 
tachment in the first suit. Barnes v. Pro- 

117. , 
22. Anagentcannottake property in pay- 
ment of a debt due to his principal, without 
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a special authority ; and a payment so made, 
is no bar to the principal’s right to recover 
the amount from the debtor. Carter § Co. 
v. Wade, 157. 

13. A public notice in the newspapers di- 
recting ‘* Any person having business with 
me during my absence will call on Mr. A. 
who is authorized to attend to my business 
during my absence,”’ does not authorize the 
agent to bring the principal into court as 
defendant, and a judgment obtained by ser- 
vice of citation upon such agent may be 
annulled. The principal will not be con- 
sidered as having acquiesced, even if he 
neglects to appeal after being notified of the 
judgment, but may resort to the action of 
nullity. C. P. 608, 606,604. Christine 
v. Chaney, 219. 

14. Where the cashier of a bank grants 
an extension of time to the principal debter, 
upon the payment of a portion of the debt, 
and thereby discharges a surety, the bank, 
having received the money and the benefits 
of the acts of the agent, will be considered 
as having ratified them. Perkins v. Bank 
of Louisiana, 222. 

15. Where the principal was present and 
acquainted with the acts of an agent, and a 
sale was made with the knowledge and con- 
sent of the principal, the agent who acted in 
faith is not responsible to the principal 
for damages resulting from the transaction. 
Barrett, Administrator, v. Zacharie & Co. 
253. & 

16. Itis requiringtoo much of an agent 
who has acted in good faith to oblige him 
to determine, at his peril, difficult questions 
of law which have not been adjudicated in 
this State, and upon customs not judicially 
recognized. Jb. 

17. Principals are responsible for the dam- 
ages caused by the neglect and misfeasance 
of their agents, Courmes v. Cavelier, 276. 


MARSHALL OF THE UNITED 
STATES. 


1. No sheriff or United States marshal 
has the right, on an execution in favor of a 
third person, of taking away property on 
which the landlord has a privilege for rent, 
and selling the same, pending ao injunction 
taken out by the landlord, without paying 
the rent for which the privilege exists. 
Robb v. Wagner, 111. 

2. When the United States marshal has 
seized property, upon which a landlord has 
a privilege for rent, in a suit by a third per- 
son, and the United States Court has ne 
jurisdiction of a third opposition of the case, 
on account of the citizenship of the parties, 
the landlord may proceed — the mar- 
shal in the State courts. Jb. 
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MARRIAGE. 


See Hussanp AND WIFE. 


MINORS. 


I. Tutors and Curators of. 


1. The surviving husband has, under the 
act of 25th of March, 1844, the usufruct 
of the community property during his life, 
but this does not entitle him to the adminis- 
tration which belongs to the tutor of the 
minor children. C. C. 1037, 1114. Suc- 
cession of Brinkman, 27. 


2. The court isnot prepared to say that 
a tutor may not lawfully disclaim a title for 
his ward, when the claim is utterly without 
foundation, and the prosecution of it would 
involve the minor in expensive and fruitless 
litigation. Degruyv. His Creditors, 39. 

3. As a general rule under-tutors are 
without authority to receive and control 
the assets of minors; but they have the 
right to employ counsel, and stipulate the 
necessary fee; to institute proceedings 
against tutors to deprive them of their tutor- 
ship and to protect the property of minors 
from waste. Monget, Tutor, v. Tessier, 
165. 

4. A succession inherited by minors may 
be administered by tutors, and a tutor may 
relieve an administrator from. the further 
administration of the estate. Hoover et al. 
v. Sellers, 180. 

5. Where a person has acted as tutor, 
and has been recognized as such by the pro- 
bate judge, and where it is shown that the 
records of the court are in a state of great 
confusion and dilapidation, it will be pre- 
sumed that he was properly quulified al- 
though the usual oath and bond cannot be 
found. Jb. 

6. A mere intermeddler with minors’ 
property is liable for the damages he causes 
the estate. But if his administration has 
been beneficial, and he has fairly accounted, 
he is not liable. Bird, Wife of Laycock v. 
Black et al. 189. 

7. The mode of calculating interest on 
the capital to a payment, and then deduct- 
ing the payment on the aggregate of princi- 
pal and interest until the next payment, 
however small the payments, or short the 
intervals between them, is not admissible 
in a tutor’s account. 1b. 

8. If a tutor invests the minor’s reve- 
nues once a year, and only when the sur- 
plus exceeds five hundred dollars, he com- 
plies with the law. Jb. . 

9. The code expressly provides that the 
expenses of a minor shall never exceed his 
revenues, Without the authority of the court 








upon the advice of a family meeting. Hub- 
bell v. Hubbell, 524. 

10. He who pleads minority must estab- 
lish the fact affirmatively. Frierson v. Er- 
win, 525. 

11. Where a-tutor neglects to give bond, 
it is his own fault, and cannot exempt him or 
his property from liability for his administra#® 
tion as tutor. Gonsoulin et al. v. Migues et 
al. 565. . 

12. A tutor owes interest on the balance 
due to minors from the day his accounts 
were closed. ©. C.353. Ib. 

13. A mother whois turix of her children 
does not,not owe interest on -their shares, 
when same is Jess than the value of the 
support and education of the children. 
Timberlake v. Brand, 715. 


— 


II. Of Minors generally. 


14. Where a mother of minor children 
deals with a person as tutrix in matters re- 
lating to the estate, signs a receipt in her . 
own name simply without adding as tutrix, 
it will be presumed that she acted as tutrix 
in signing the receipt. Dickason and Hus- 

v. Smith, Administratriz, 196. 

15. Where a family meeting is held un- 
der the act of 18th of March, 1847, for the 
emancipation of a mitor, the tutor must be 
cited before the meeting is held. Gerald 
v. Gerald, 242. 

16. Where a sale from a natural tutor to 
a minor child in payment of the amount due 
to the Minor is annulled, the minor is enti- 
tled to interest on the sum from the time it 
became due, unless it is shown by the ad- 
verse party that the fruits received from the 
property before the sale was annulled were 
equivalent to interest. Succession of Des- 
trehan, 483. . 

17. Where a family meeting convened 
after the second marriage of the mother of 
minor children, recommend her as tutrix, 
it is for the court and not the family meet- 
ing to prescribe the security to be given. 
Webb, Under-tutor, v. Webb, 595. 

18. The mother should be trusted with 
the tutorship of her children if it be pos- 
sible. Ib. 

19. A woman who marries a second time 
without the consent of a family meeting, 
loses all right to the natural tutorship of her 
children. Jb. : 

20. A sale under execution does not af- 
fect a prior legal mortgage in favor of a 
miner. Terriov. Guidry, 598. 

21. The prescription of five years pos- 
session of a slave under ae title, is not 
applicable to a case in which a minor® 
a to exercise upon the said re 4 
legal mortgage in favor of said minor. Jb. 


. 
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22. The emancipation effected by the 
marriage of a. minor does not qualify her to 
receive the appointment of administratrix. 
During minority she cannot bied herself for 
an amount exceeding her income. Briscoe 
and Wife v. Tarkington, 692. 


& 
MORTGAGE. . 


1. Where it is proved that the mortgage 
debts have been paid, it is not necessary to 
make the mortgagees parties to a proceed- 
ing for the erasure ofthe mortgages. An- 

ew Erwinv. Bank of Kentucky, 1. 

2. Where the endorser of a promissory 
note hus possession of it, notwithstanding 
there may be on it subsequent endorse- 
ments, it is grimd facie evidence that he is 
the true and lawful owner‘thereof; and _ if 
the note be secured to him by mortgage, he 
may proceed on it by executory process, 
without accounting for the manner in which 
he re-acquired possession of it. Squier v. 

. Stockton, 120. 

3. A party who purchasers certain lots 
of ground from one representing himself as 
the agent of A., and who executes his notes 
secured by mortgage upon the property 


in payment therefor, when sued by A. on | Jb 


the notes and mortgage, is estopped from 
setting up the defence that the agent was 
not x to accept the mortgage for 
A. . 

4. A mortgage given on all the property 
held in common appertaining to thesucces- 
sion of a deceased person, is invalidyfor the 
want of a proper description of the property 
subjected to it. C.C. 3273, 3274, 3275. 
Edwards v. Caulk et al. 123. 

5, An order of seizure and sale by exe- 
cutory process, cannot issue upon a mort- 
guge uuless there be authentic evidence of 
the acceptance of the mortgage by the 
mortgagee, C. C. 1794, 1796, 1803. Yates 
v. Phipps, 124. 

6. ere the act of mortgage describes 
the land as containing six hundred and forty 
acres, the mortgagee will not be allowed to 
proceed to sell the property under an order 
of seizire and advertisement, describing the 
land as containing six hundred and forty 
su ial arpent. Wright v. Roussel, 126. 

7. Where a bond in favor of a bank, se- 
cured by mortgage, was taken payable at 
the bank, it is not nécessury that there 
should be authentic evidence of present- 
ment and demand of payment at the bank, 
to entitle the bank to executory process. 
Posey et al. v. Bank of Louisiana, 187. 

8. Recording a twelve months’ bond in 


aa office does not create a judi- 
none Perkins v. Bank of Louisi- 
ana, 222. ~ 
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MORTGAGE. 


9. A mortgage bears on the estate but 
not on the gathered cyops, unless the cre- 
ditor has made a seizure hefore the crop is 
gathered. C.C. 457. Bonaffe & Co. v. 
Lane, 225. 

10. The recordation of a decree rendering 
a foreign judgment executory in the office 
of recorder of mortgages crextes a judicial 
mortgage. C.C. 3289, 3294, 3314, 3330, 
3331. C.P. 545. Ib. 

11. In.a sale upon a first mortgage the 
purchaser holds the balance of the price 
subject to the subsequent mortgage. Scolt 
& Dunbar v. Featherston & Amis, 306. 

12. A-sale under a concurrent mortgage 
does not extinguish the other concurrent 
mortgages. The sheriff has no right to re- 
ceive the amount due on them, but only 
the pro rata share coming to the seizing 
creditor, leaving the balance in the hands of 
the purchaser subject to the other concur- 
rent mortgages. Jb. 

13. Where A. sells a plantation to B., 
who assumes to pay certain debts due by 
A., and gives a mortgage upon the property 
purchased, the mortgage is binding upon 
B. without any acceptance on the part of 
the creditors of A., so long as another ar- 
rangement between A. and B. be not made. 


14. Where an order of seizure and sale 
issued for the payment in cash of one of 
the installments past due, and for the in- 
stallments to become due, and before the 
sale a second installment fell due, for the 
payment of which a second order of sei- 
zure and sale was issued upon both orders 
being enjoined, the court dissolved the in- 
junction, and decreed that the property 
should be sold for cash, all the installments 
having in the meantime fallen due. Wright 
v. Richard, 365. 

15. Thearticle 990 C. P., which requires 
that property of a succession which is sold 
to pay debts should bring its appraised va- 
lue, does not apply to a sale of property on 
which there is a mortgage for Citizens’ 
Bank stock. In such case, the sale, if made 
fairly, will be maintained when adjudicated 
to the highest bidder. Succession of Haner. 
437. 

16. A sale made under a consent decree 
has not the effect of a judicial partition and 
does not affect the rights of mortgage credi- 
tors. LeCarpentier v. LeCarpentier, 497. 

17. Where the prayer af the petition 
asks that the property be sold for cash to 
pay one instullment, and the balance of the 
price on acredit to meet another installment 
not due at the time, and the last install- 
ment falls due before the case is disposed 
of, the court may order the sale to be made 
= cash altogether. Cleland v. Bideman, 
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MORTGAGE.—NEW ORLEANS. * 


18. The principle that there can be no 
sale on a fi. fa. unless the price bid exceeds 
the amount of prior mortgages, dees not 
apply to judicial mortgages. Settig v. 
Morgan. 574. 

19. Our wee contains no express pro- 
vision upon the prescription of legal mort- 
gages. Terrio : Guidry, 589. ~ 

20. Mortgages must be reinscribed with- 
in ten years, or parties who have in the 
meantime acquired rights upon the proper- 
ty mortgaged will be protected against the 
mortguge; and the pendency of an hypo- 
thecary action to subject the property to the 
mortgage, does not exempt the mortgage 
from the necessity of reinscription. Adlé 
v. Anty et al. 631. 

21. A creditor who has a judicial mort- 
gage upon property cannot prevent the sale 
of the property upon a subsequent judg- 
ment. C. P. 301, 403,710. Nor can the 
purchaser refuse to pay the price until the 
prior general mortgage is cancelled, espe- 
cially when it appears the judgment debtor 
has other property sufficient to pay the debt. 
Young v. Municipality Number One, 736. 


NEW ORLEANS. 


1. An ordinance of the municipality, pre- 
scribing the place for landing masts, spars. 
&c., on the Canal Carondelet, is not upon 
its face in conflict with the Constitution, nor 
illegal ; the power of regulating the public 
ways, and maintaining order and safety 
thereon, being in the municipality. Muni- 
cipality Number One v. Kirk, 34. 

2. The ordinance of the Municipality 
Number Two of New Orleans of the 12th 
of March, 1839, authorizing the treasurer 
to employ collectors of taxes, did uot entitle 
the treasurer to the commissions allowed 
for amounts collected. They belonged to 
the persons employed. Thomas v. Muni- 
cipality Number T'wo, 233. 

3. The collectors of taxes cannot claim 
commissions for sums collected and paid 
over to the treasurer by the attorneys for the 
municipality, nor‘for sums paid directly by 
tax payers to the treasurer. Jb. 

4. Where the municipality had agreed 
with a contractor to make certain banquettes 
at a fixed price, one-third to be paid by the 
municipality and the other two-thirds by 
the front proprietors, and it having been set- 
tled by a suit that the front proprietors 
were liable for only one-third, the munici- 
pality will be considered as a warraofor for 
the remaining third of the price, and held 
liable for that sum. Tourniér v. Munici- 
pality Number One, 298. 

5. The act of 3d of April, 1832, for the 
opening of streets, authorized the expropri- 
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certain circumstances, but in order to do so 
the power to carry out the guaranties and 
requisitions of the Jaw must be complete in 
the corporation seeking to enfore the right. 
Municipality Number One v. Young, 362. 

6. By the act of 8th of March, 1836, for 
the division of the city of New Orleans, the 
centre of Esplanade street was made the 
boundary between the First and Third Mu- 
nicipalities. The First Municipality bas 
not the right alone to expropriate private 
property for the opening of Esplanade 
street. Jb. 

7. Where, under thevact of 3d of April 
1832, for the opening of streets, &c., t 
owner abandons a lot and claims the assess- 
ed value, and the proceedings are after- 
wards homologated, the propegly belongs to 
the corporation, which has a Fight to take 
possession of it, and the former owner is a 
judgment creditor for the value a > 
Boulat v. Municipality Number One, 363. 

8.. Where the Mayor of the city of New 
Orleans drew a warrant upon the Munici- 
pality Number Three, for the quota of said 
municipality, due upon iuterest coupons 
owed by the Old Corporation of the Mayor, 
Aldermen and Inhabitants of the city of 
New Orleans, and the warrant was pro- 
tested for non-payment, it was not a nova- 
tion of the original debt, and the Old Cor- 
poration remained liable. Goldschmidt v. 
Mayor, Aldermen, §c., of New Orleans, 
436. 

9. Where a municipality of the city of 
New ns commences proceedings un- 
der the act of 1832, for the opening of 
streets, &c., and the commissioners warn 
a proprietor of a lot against continuing im- 
provements which he had begun, and he is 
thereby delayed and damaged by the of 
rents he would have received had be been 
permitted to finish bis buildings, the muni- 
cipality is responsible to him for the damage 
sustained, in case the preceedings for open- 
ing the street be discontinued. McLaugh- 
lin v. Municipality Number Two, 504. 

10. Where the Municipality Number 
One contracts with a paver, that he shall be 
paid a portion of the price by the proprie- 
tors of the property fronting on the pave- 
ment, and those proprietors refuse 4 ne- 
glect to muke the payment, the municipa- 
lity is bound for the amount stipulated to be 
puid by the contract. Cronan v. Munici- 
pality Number One, 537. 

11. The municipalities of the city of New, 
Orleans have the power of enacting ordi- 
nances to prevent nuisances, and to provide 
for the security of public decency. Muni- 
cipality Number One v. Wilson, 747. 

- 12. The ordinance of the Munici 
Number One of August 6, 1 to prevent 
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nui 3, is not identical with the act 
of the Legislature of Marth 19, 1818, 

inst persons keeping a disorderly inn, 
gaming house, &c. Ib. 

13. act of 27th May, 1846, providing 
that each of the municipalities should pay the 
expense of repairing, taking care of and 

arding the prison of the city of New Or- 

leans, is not unconstitutional upon the 
und that it impairs the previous contract 
tween the Police Jury and the Munici- 
pality Number One. Haynes v. Munici- 
pality Number Two, 760. 

14. The parish prison being situated in 
the First Municipality, became the ' pro- 
ary of that municipality by the act of 

arch 8, 1836. Municipality Number 
One v. General Council of New Orleans, 
761. 


- 


NEW TRIAL. 
See Practice. 


NON-SUIT. 


See JupemMEnNT. 


NOTARY. 


1. Where a notary has received money 
and notes deposited with him as the price 
of a sale by the purchaser, he cannot be 
compelled to return them unless the vendor 
be made a party to the suit. Dean v. 
Clark, 105. 5 

2. Where an act of mortgage is passed 
before a notary acting instead of another 
who was absent, and the copy on which the 
suit is brought is certified by the latter who 
bh rned, in the absence of evidence to 
the contrary, it is to be presumed that 
these officers have properly discharged their 
official duty in the matter. Squier v. 
Stockton, 120. 

3. The term of office of a notary appoint- 

ed before the adoption of the New Consti- 
tution is limited to four years after its adop- 
tion. State v. Percy, 282. 
4, Under the Constitution and laws of 
the State, the appointment of a notary is 
for fr years, and the person appointed 
has the right to hold the office for that term. 
Kelly v. Gilly, 534. 

5. Where the deputy of a notary has 

made the demand and served the notice of 

est, it does not disqualify him from 

ing 8 competent witness to the act of pro- 
test. Delamare v. Kennedy, 749. 

6. The reason for the law requiring two 
witnesses to potariul acts was, to create a 
chéeck u otaries so as to prevent their 
ante-dating Meir acts, 1b. 





NW ORLEANS.—NOTARY.—OBLIGATIONS. 


NOVATION. 


Novation is not to be presumed. Lal- 
lande v. Breaux and Matherne, 505. 


NUISANCE. 


Gutters and drains in the city are intend- 
ed to carry off the water which falls from 
rains, or percolates through the ground, 
and they can be used by manufacturers as 
drains only when that use does not result 
in a nuisance. Municipality Number One 
v. Gas Light Company, 439. 


OBLIGATIONS. 


1. Where a note is given for future ‘ser- 
vices to be rendered, the non-payment of 
the note justifies the withholding of those 
services ; and where the services rendered 
before the maturity of the note were worth 
the umount of the note, the party render- 
ing them is entitled to recover that sum in 
an action on the note. Cooley v. Doherty 
et al. 163. 

2. Under article 2736 C. C. the proprie- 
tor has the right-to cancel at pleasure the 
bargain he has made by paying the under- 
taker for the expense and lubor already in- 
curred, and such damages as the nature of 
the case may require. This authorizes the 
allowance of the profits the undertaker 
might have made by completing the work. 
Forrest & Crocker v. Caldwell § Hickey, 
220. 


3. A stipulation between A. and B. for 
the benefit of third persons, even before 
their acceptance, cannot be annulled with- 
out the consent of A. and B.; and at any 
time before it is annulled, those third persons 
may signify their acceptance, and avail 
themselves of it. C. C. 1884, 1886. C. 
P. 35. Bonaffe & Co. v. Lane, 225. 


4. Where a stipulation has been made 
for the benefit of several third persons, it 
creates on the part of the debtor a joint 
obligation to them, and no one of them can 
avail himself of it without making the 
others parties, so that they may signify their 
acceptance or refusal. The stipulation is 
for the benefit of those who do accept. Jb. 


5. A man who had made a promise of 
marriage to a woman, would be excused 
from a performance of his promise, if she 
was of unchaste character, or if her gene- 
ral reputation was bad, even without prov- 
ing that such reputation was well founded, 
where he made the promise in ignorance of - 
- reputation. Morgan v. Yarborough, 











OBLIGATIONS.—PARTITION. ™ 


6. Reciprocal promises of marriage con- 
stitute a legal contract, and the party vio- 
lating the contract is liable indamages. C. 
C. 1928. Jd. 

7. Where several persons have signed an 
obligation in solido, they are, inler se, deb- 
tors each one for his share. Upon the pay- 
ment of the whole debt by ove of them, 
that one is entitled to be subrogated to the 
rights of the creditor against the others ; 
aud so far as the creditor has impaired this 
right of subrogation he is barred from re- 
covering. Ledoux & Co. v. Rucker et al. 
500 


8. The time for completing commerciul 
contracts is not limited to banking hours. 
A party has the whole business day to deli- 
verorto pay. Price & Frost v. Tucker, 
514. 

9. Where obligations are made payable 
in Amsterdam in guilders, and the obligor 
fails to meet those obligations, the holder, 
who is compelled to exercise his recourse 
upon the obligor in this State, is entitled to 
recover the value of guilders in our money. 
Albert & Quertier v. Citizens’ Bank of 
New Orleans, 720. 


OFFENCES & QUASI-OFFENCES. 


See Damaces, Ex Denicro. 


OPPOSITION OF THIRD PERSONS. 


See Practice. 


PARAPHERNAL PROPERTY. 


See Hussans AND WIFE. 


PARENT AND CHILD. 


1. Evidence of the acknowledgment of 
the mother is admissible to establish the fili- 
ation of the child; and the declarations of 
the mother, in relation.to the maternity of 
the child, ma'le at a time not suspicious, 
are admissible in evidence to prove the fili- 
ation of the child. C.C. 214. O’Blennis 
v. Corri, 101.  * 

2. Suits of children against parents are 
not to be encouraged, unless to redress clear 
and palpable injustice. There are services 
which parents render to their children, and 
which it is presumed they perform, until 
tho cuntrary appears, that money cannot 
repay. Filial duty should restrain the child 
from exposing the faults of its parents, or 
worrying them with litigation, unless com- 
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pelled by extreme necessity. “Bird, Wife 
of Lacock, v. Black et al. 189. 

3. The father of a natural child acknow- 
ledged by him, is liable for alimony for the 
support of the child at the suit of the 
.mother. C. C. 227. Gibney v. Fitzsim- 
mons, 250. in 

4. It is not necessary that the time during * 
which alimony should be paid for the sup- 
port of a natural child should be stated in 
the judgment allowing the alimony. The 
time is fixed by law. C.C. 260. Jb. 


PARTITION. 
1. The proceedipgs to effect a partition 


are not evidence against a married woman 
who was absent, and not a party to those 
proceedings. Fuselier v. Fuselier, 132. 

2. Partitions between minors to be valid 
must be made in conformity to the order of 
court, and in the manoer advised by the 
family meeting. Succession of Story, 208. 

3. The heir who purchases property at 
a succession sale, has a right :to keep it as 
a portion of the share coming +o that beir ; 
and it is legal in effecting aeubsequent par- 
tition, to form a lot for that heir in which 
the indebtedness is included. C. C. 1265. 1b. 

4. In effecting partitions the law forbids 
the cantling of tenements, where it can be 
avoided. C. €. 1287. Fb. 


5. There is no exception to the rule, 
that in effecting a partition where ‘there are 
more than one minor interested, and all 
represented by the same tutor, a special 
tutor must be appointed for each minor. 
C.C. 1291. Ib. 

6. A judge in ordering a partition, before 
referring the parties to a notary, shauld re- 
gulate it in the manner which shall appear 
to him most convenient and most advanta- 

eous to the interests of the co-heirs. C. 

- 1259. Ib. 

7. The rule to be deduced, from the 
conflicting articles of the .code for conduct- 
ing partitions, is, that the lots should be 
drawn, so far as it is practicable, without 
depriving any of the heirs of their legal 
rights, or affecting injuriously the value of 
the property. Succession of Slory, B09. 

8. In all judicial partitions, the fact that 
the property cannot be divided in kind, must 
be made to appear by a report of experts. 
But a sale made under a consent decree 
has not the effect of a judicial partition, and 
does not affect the rights of mortgage cre- 
ditors. Le Carpentier v. Le Carpentier, 497. 


9. Where lands have been held in com- 





mon, the action for partition is barred onl 
by thirty years prescripti vie Sal. 
v. Wilcoren, 583. ’ 


> 
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ec , PARTNERSHIP. 


J. A partnership may be formed, which 
will be valid between the parties inter se, 
where one of the partners is exempted from 
losses, provided the exemption be based 

‘a fair and just equivalentggiven to 
the associates by the purtner hose 
favor the exemption is stipulated. Consoli- 
dated Bank v. State of Louisiana, 44. 

2. A dormant partner may retire from a 
firm, and not be liable fer subsequent con- 
tracts ot his former partners, without giving 
notice of his withdrawal ; provided that the 
persons affected by his withdrawal were 
without knowledge of his having been once 
in the partnership, Bgwards v. McFall 
et al. 167. 

3. Where business is transacted by A. 
and. B., under the firm of A. & Co., B. 
cannot be cunsidered as a dormant partoer; 
and if he retires from the firm is bound to 
give notice of his retiring, or he will remain 
liable for the contracts subsequently made 
in the name of the firm. Jb. 

4. A deception practised by one partner 
upon another has nothing to do with their 
obligations to third persons who are not 
ied to it. Seawelly. Payne & Harrison, 
5. A mortgage given by one partner upon 
the partoership property under a power of 
attorney. which was ample, is valid. Jb. 

6. Where one joint owner of a plantation 
agrees with the other to receive a fixed 
compensation per annum for his interest in 
the plantation, such an agreement does not 
constitute a partnership. It is merely a 
lease of the joint interest. Mcllraine & 
Hayden v. Armfield, Executor, 302. 

7. The rule that one partner cannot, 
without an express authorization, alienate 


the reul property of the firm, does not ap-. 


ply where the partner who has signed the 
act of alienation, or his heirs, seek to reco- 
ver it back. Lee et al. v. Ferguson et al. 
532. 

8. The receiving, by a partner, of a part 
or the whole of the proceeds of property 
alienated without authority by another co- 
partner, is a ratifieation of the sale. Jb. 

9. Where a mother and son verbally 
con a partnership for planting, and they 
live together a long time until the death of 
the mother, it will not be presumed that 
they kept regular books of account, nor 
will the son or his heirs be held liatle for 
not having done so. Theall v. Lacy, Tu- 
tor. 548. 

10. Where a single individual carries on 
business in the style of a commercial firm 
using afier his name the words “ & Com- 
pany,” a ings suit upon an obligation 
made payable to himself and company, he 





must allege and prove that he alone is inter- 
ested in the business, or he will be non- 
suited. Ferguson, Administratriz v. King, 
Curator, 642. 

11. As a general rule, the right of a 
partner to bind the firm by new contracts 
ceases with the dissolution of the partoer- 
ship; but where a liquidating partner has 
horrowed money to pay the debts of the 
firm, the partnership is liuble so fur as the 
evidence shows the money was used for 
the benefit of the firm. Prudhomme et al. 
v. Henry & Laurans, 700. 


PATENT. 
See Lanps. 


PAYMENT, AND IMPUTATION OF. 


1. In the absence of any proof of an 
agreement as tothe manner of imputation, 
a payment must be imputed to the debt 
which the debtor has the greatest interest 
in discharging at the time. C. C. 2161, 
2162. Dunlop, Moncure & Co. v. Tarking- 
ton, 569. 

2. Payments are to be imputed to the 
debts which the debtor had the greutest in- 
terest in discharging, and to those which 
bear interest in peiconsk to those which 
donot. Executors of Compton v. Complon. 
615. 


PEDLARS AND HAWKERS. 


See Tax. 


PETITORY ACTION, 


See Practice. 


PLEADING. 


See Practice. 


POLICE JURY. 


1. Where an ordinance of a police jury, 
imposing a certain tax for the construction 
of levees, ig preceded by a preamble in 
which the police jury assert the unlimited 
right of imposing such taxes, hus been ap- 
proved by the Legislature, and the taxde- 
clared legal, this action of the Legislature 
does not prevent the police jury from Jevy- 
ing such other taxes as muy be’ deemed 





necessary for the above purpose. Gilles- 
pie v. Police Jury of Concordia, 403. 

















2. Where the necessity of a special tax 
for the construction of levees is alleged to 
have heen produced by the mal-administra- 
tion of the police jury: This is a question 
of administration of which the courts can- 
not take cognizance. Jb. 


POSSESSORY ACTION. 


See Practice. 


PRACTICE. 
I. Pleadings. 


1. A prayer for general relief does not 
authorize the annulment of fraudulent sales, 
which are not specially attacked in the 
pleadings. Andrew Erwin v. Bank of 
Kentucky, i. . 

2. Parties who join in judicial proceedings 
are held bound by their joiut pleadings; and 
where the power given is joint, as in the 
case of joint executors, it is indispensable 
that they should.agree in the mode of con- 
ducting the litigation, and they can never 
be permitted to file separate pleas, which 
place them ina hostile attitude to each 
other. Succegmion of Hilligsberg, 118. 

3. Where te capacity of an administra- 
tor is not put specially at issue by the plead- 
ings, he is not bound to prove it. Heirs of 
Guillotte v. City of Lafayette, 382. 

4. The object of pleading is notice to the 
opposite party; and when the defendant is 
a by the proceedings and evidence, 

at the plaintiff relies upon prescription to 
establish his-right to a slave, which he al- 
leges had been feloniously taken from him, 
the defendant cannot object that the plea of 
prescription has not been specially pleaded. 
Frierson v. Irwin, 531. 

5. Amendments to pleadings should be 
permitted where they cause no injury to 
the opposite party, and tend to prevent a 
-~ eed of suits. Jelks v. Smith et al. 

4. 


II. Possessory and Petitory Action. 


6. In a possessory action, it is incumbent 
on the plaintiff to prove his possession of 
the premises at the time of the disturbance, 
and within one year from the day on which 
his petition was filed. Besse v. Aycock et 
al. 134. 

7. The plaintiff in a ry action 
may recover the value of the hire of the 
slaves during the pendency of the suit. 
Sears, Administratriz, v. Wilson et al. 689. 
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Il. Of Practice generally, oy 


8. It is settled rule of practice, that no 
answer is necessary to ordinury demands 
in re-convention. Andrew Erwin vy. Bank 


of Kentucky, 1. 
f re-conventional demand, baned 
on thé amendment to art. 375, C. P., the 


going to trial on the merits of the demand, 
without urgiug the objection that no answer 
had been filed, or judgment by defuult ta- 
ken, is a waiver of the ubjection. Jb. 

10. If courts are authorized in certain 
cases to relieve municipal corporations from 
the bad pleading or ill advised admissions 
of their counsel, the necessity fur such 
interference must be apparent. Livauduis 
et al. v. Municipality Number T'wo, 8. 

11. A party will not be permitted to deny 
what he has sulemnly acknowledged in a 
judicial proceeding, nor to shift his position 
ut will to a contradictory ove iu relation to 
the subject matter of litigation in order to 
frustrate and defeat the action of the law 
upon it. Gridley and Whitehead v. Con- 
nor, 4 Ann. 416, and Freeman v. Savage, 2 
Ann. 269—affirmed. Denton v. Erwin, 18. 

12. A bill of exceptions should be pre- 
sented at the trial, or the point should be 
then expressly reserved and noted, and af- 
ter the trial embodied in a bill of exceptions, 
without unnecessary delay, while the facts 
are fresh in the memory of both the judge 
and counsel. A bill of exceptions to a pro- 
ceeding during a trial which took place the 
27th of June, but which was not presented 
until the 28th of July following, cannot be 
considered. State v. Romero, 24. 

13. Where after judgment by default, 
the defendant comes in and moves to set it 
aside upon filing what he styles a peremp- 
tory exception, he will not be allowed after- 
wards to contend that his exception was 
merely a dilatory exception, and that the 
case was notat issue upon the merits. 
The plaintiff may fix the cause for trial, and 
the judgment obtained is final upon the 
merits. Citizens’ Bank v. Beard et al. 41. 

14. Where the endorser of a promissory 
note has possession of it, notwithstanding . 
there may be on it subsequent endorse- 
ments, it is primd facie evidence that he is 
the true and lawful owner thereof; and if the 
note be secured to him by mortgage he may 
proceed on it by executory process, without 
accounting for the manner in which he re- 
acquired possession of it. Squier v. Stock- 
ton, 120. 

15. A party who purchases certain lots 
of ground from one representing himself 
as the agent of A., and who executes his 
notes secured by mortgage u the pro- 
perty in payment therefor, vibe sued by 
A. on the notes and mortgage, is estopped 
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, 

triistting up os defence = the agent 
authorized to accept the mortyage 

“for A. Ib. r “ ‘ 

16. Where the report and procés verbal 
of a surveyor have been admitted in evi- 
dence in the lower court without objection, 
and the surveyor was sworn and pve evi- 
dence in the case, and the were 
preseat at the survey, it is too late to object 
to the evidence in the Supreme Court, 
upon the ground that the surveyor had uot 
been duly appéinted and sworn under 
“article 837, C. C.. Tucker, Executor, v. 
Lefebre et al. 122. 

17. Where the proceedings are in rem, 
the property to be seized and sold must be 
designated by some aeitive description : 
otherwise there can seizure effected. 
Edwards v. Caulk et al. 123. 

18. An order of ‘seizure and sale by 
executory process, cannot issue upon a 
mortgage unless there be authentic evi- 
dence of the acceptunce of the mortgage by 
the mortgagee. C. C. 1794, 1796, 1803. 
Yates v. Phipps. 124. 

19. Where in a succession sale the pro- 
perty is’ described as containing three lots 
of four arpents front each, and a remaining 
dot; all of which are sold, and it turns out 
upon examination that there are but two 
four arpent lots, the court cannot pass upon 
the rights of the purchaser of the third lot, 
and the purchaser of the remainder, with- 
out all the purchasers are parties to the 
suit. Sigler v. Gauthier et al. 138. 

20. The service of citation upon a free 
white person, above the age of fourteen, 
living and residing at the domicil of the de- 
fendant, she being absent, is not sufficient. 
The return must show that the service was 
made at the domicil. C. P. 201. Lancas- 
ter v. Carriel, 147. 


21. Where the plaintiff resides in a dif- 
ferent parish from the one in which he sues 
the defendant, the latter may, under the 
act of 1839 amending art. 375 C. P., recon- 
vene against the plaintiff fur any cause of 
action. Hamiltonv. Hurst et al. 150. 


22. In an ex parte proceeding wherein a 
judgment by default is sought to be con- 
firmed, a decision of the court in the first 
instance, rejecting the evidence because the 
interrogatories Were not properly served 
upon the defendant, will be sustained. 
Medley v. Wetzlar, 217. 


23. In a suit brought by attachment the 
defendant cannot reconvene and claim dam- 
ages for the wrongful issuance of the attach- 
mént, unless the plaintiff resided ina differ- 
ent parish from that in which the suit is 
brought. vis v. Binion, 248. 


24. W the petition does not show 
an interest in the plaintiff which he is pro- 
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secuting, the suit will be dismissed. Seg- 
hers, Administrator, v. Lemaitre et al. 263. 

25. Vague and general allegations are 
insufficient to maintain a suit. Jb. 

26. Where the defendant pleads his do- 
micil in another parish, and the plea is 
sustuined, the plaintiff cannot, after appeal- 
ing the case, have the appeal dismissed at 
the defendant’s costs, because the defen- 
dant has subsequently voluntarily answered 
to the merits in the case. Seawell v. Key 
& Johnson, 271. 

27. It is not necessary to traverse the 
return to a mandamus betore going to trial 
on the merits. Borgstede v. Clark, 291. 

28. In an action on a promissory note, 
evidence will not be received in support of 
a plea in reconvention not necessarily con- 
nected with the original demand, or ‘in 
support of a plea in compensation where the 
sum is not alleged to have been liquidated. 
Piv. Vidal, 303. 

29. In proceedings in rem personal ser- 
vice upon the owner of the thing seized 
dispenses with the usual publications. Hen- 
ning v. Sleamer St. Helena & Owners, 349. 

30. Where public officers have published, 
as their own, writings in which interlinea- 
tions occur, entire confidence is to be 
placed in such writings, until they are for- 
mully attacked supported by a proof of 
multeasance. State v. Flor 

31. Where a party bolded property 
which had been provisionally seized for 
rent. he is responsible on his bond only for 
the amount claimed in the suit at the time 
the bond was given, although subsequently 
the plaintiff filed a supplemental petition 


claiming a larger amount. De Egana v., 


Jackson, 430. 

32. Where the defendant, after being 
arrested for debt, has given bail and absconds 
from the States before the service of the 
petition and citation, the plaintiff may pro- 
ceed with the suit by having a curator ad 
hoc appointed, upon whom service of peti- 
tion and citation can be made. Loughery 
v. Crooks, 486. 

33. Where a general rule of practice 
has been established by the Code of Prac- 
tice, it applies to cases which may arise 
under statutes enacted subsequent to that 
code, unless the statute repeals the rule 
prescribed. Slate v. Judge of Second Dis- 
trict Court, 518. 

34. Where the opposite party is not 
taken by surprise, a correction in the plead- 
ings of the date of a note annexed, or in the 
name of a purty, or the errors of an attor- 
ney, may be corrected on the trial. Smith 
v. Nash, 575. 


35. A party cannot get a new trial, upon 
the ground of newly discovered evidence 
which would prove a fuct not alleged by 
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him in his pleadings, and of which he must 
have been aware before the trial. Long v. 
Robinson et al. 627. 

36. Where the prayer does not ask for 
the amount claimed to be due in the peti- 
tion, the court muy, under the prayer for 
general relief, give judgment for the sum 
really due. Police Jury of Bossier v. Cor- 
poration of Shreveport, 661. 

37. Where the records of a court have 
been destroyed by fire, a rule against the 
clerk of the court to show cause why the 
case shotild not be placed on the docket to 
be proceeded with, is not the proper reme- 
dy. The proceedings should bé taken con- 
tradictorily with the opposing party to the 
suit. Synder v. Copes, 666. 

38. Where a person who is a joint obli- 
gor removes from the State, he may be 
sued with his codbligor by the appointment 
of a curator ad hoc to represent him. Jelks 
v. Smith et al. 674. 

39. In executory proceedings notice of 
the seizure must be served upon the debt- 
or. C. P. 654, 735, 745. Andrews v. Cily 
Bank of New Orleans, 737. 

40. Where the funds arising from a sale 
by the sheriff of a steamboat are to be dis- 
tributed, a party who has not an interest in 
the fund arising from an attachment, or a 
privilege, or a judgment, no right to 
interfere in the distribution.” Tiner & Con- 
nery v. Steamer Bride & Owners, 756. 


PRESCRIPTION. 


1. A defendant will not be allowed the 
benefit of the presumption of a dedication 
of property to public use, from long posses- 
sion and the perfection of the title by pre- 
scription, ha such pretensions are incon- 
sistent with the answer filed, and in direct 
violation of the admissions of that party in 
the record., Livaudais et al. v. Munici- 
pality Number Two, 8. 

2. A judgment rendered in 1825 is not 
barred by prescription in 1848. Heirs of 
we v. Labauve & Landry, 140. 

3. The prescription of five years, under 
C. ©. 3505, does not apply to notes not ne- 
gotiable. Lancaster v. Carriel, 147. 

4. Suit against one endorser does not in- 
terrupt prescription with regard to other 
ee to the note. Christine v. Chaney, 

5. The prescription of one year does not 
apply to an action of nullity of judgment 
founded upon the waut of citation. C. P. 
612, 613. Jb. 

6.*Promissory notes are barred by five 
yeurs prescription. C.C. 3505. Courmes 
v. Cavelier, 276. ’ 

7. Where a debt has been due for the 
lapse of time necessary to bur it by pre- 








scription, and there is no evidence j 


the presumption of the o vidence juaiing 





acquired to plead prescription, that plea» 


must prevail. Blossman v. Mather, 335. 

8. If a debtor abandons his residence for 
the purpose of avoiding the pursuit of his 
creditorg, prescription does not run in his 
favor. Mee 

9. The occasional cutting of wood on 
uncultivated land does not constitute such 
a possession as can be the basis of the pre- 
scription of thirty years. Gardner v. Leger, 
594. 

10. The rule which suspends prescrip-_ 
tions during minority, is exclusively for 
the benefit of minors, and does not prevent 
them from. gg, Nagy ay against 
persons of age. v. Harman, 603. 

11. The only debts for which the pre- 
scription which has commenced to run is 
suspended by the death of the debtor, are 
those due to the beneficiary heirs. Jb. 

12. The actions of attorneys at luw for 
their fees is prescribed by three years. 1b. 

13. The prescription which bars actions of 
damages against sheriffs for making wrong- 
ful seizure istwo years. Brice v. Jones, 
635. 
14. The prescription of one year pro- 
vided for by art. 3499, C. C., applies only 
to the wages of workmen, laborers and ser- 
vants who are employed by the day or by 
the month, and not to claims for the value 
of the work done by the job, and for ma- 
terials furnished fur the work. Gallaspy 
v. Livingston, Administrator, 671. 


PRIVILEGE. 


1. No sheriff or United States marshal 
has the right, on an execution in favor of a 
third person, of tuking away property on 
which the landlord has a privilege for rent, 
and selling the same, pending an injunction 
taken out by the landlord, without paying 
the rent for which the privilege exists. 
Robb v. Wagner, 111. 

2. Where property on which a landlord 
has a privilege for rent, has been seized on 
execution, at the suit of a third’ person, the 
landlord has two remedies, either by way 
of third opposition, or by injunction. Jb. 

3. When the United States marshal has 
seized property, upon which a landlord has 
a privilege for rent, in a suit by a third per- 
son, and the United States Court has no 
jurisdiction of a third opposition of the case, 
on account of the citigenship of the parties, 
the landlord may proceed against the mar- 
shal in the State courts. J). 

4. Where a party claims a privilege for 
materials furnished which @xceeds five 
hundred dollars in amount, to maintain his 





—" 











he must show that his claim was , 


rded. Cc. Cc. 3239. Stale v. Mexi- 
@ean Gulf Railroad Companyy333._ 
5. The vendor's, privilege is lost by the 
property passing out of the possession of 
the vendee. C,C. 3194. Lee and Ritchie 
v. Galbraith et al. 343. 

6. A privilege fullows the object's which 
it is attached, and the creditoy may lay hold 
of thatbject by the proper writ of seizure, 
in whatever part of the State it may be 
found, whether at the owner’s domicil or 

Henning v. Steamer St. Helena and 
Owners, 349. 

7. Where the defendant purchased a 
plantation at sheriff’s sale, and suffered the 
original owner to remain on it apd cultivate 
it fur his own benefit, fed motives of friend- 
ship, be will not be liable for a lot of mules 
purchased by the tenant to cultivate the 
plantation, the latter having made the pur- 
chase not as agent but on his own credit. 
Rankin v. Stewart, 357. 

8. Under the prayer for general relief a 
judgment may be rendered allowing a pri- 
vilege upon property which was claimed by 
the plaintiff as owner, if evidence to estab- 
lish the privilege has been introduced with- 
out objection. Richardson v. Weiner & Co. 
et al. 646. 

9. A party has no privilege upon a steam- 
boat for the premium of insurance, where 
the policy shows the premium has been 
paid. Tner and Connery v. Steamer Bride 
and Owners, 756. 


PROCURATION. 
See ManparTeE. 


PROMISSORY NOTES. 
See Butts or Excuanee. 


PUBLIC THINGS. 


1. Places of public worship as well as 
laces of public amusement are, in this 
tate, invariably private property; and no 

dedication to the public can be predicated 
upon the designation of such places in the 

ns of division of towns. Livaudais v. 
Municipality Némber Two, 16 L. R. 509, 
affirmed. Livaudais et al. v. Municipality 
Number Two, 8. 

2. Our laws secure to the public the use 
ef the banks of navigable rivers; and within 
the limits uf incorporated towns, the muni- 
cipal governments ar@authorized to regulate 
that use, and to cause obstructions to be re- 
moved ; but they have no right to convert 
the batture formed in front of the property 


of individuals to private purposes, such as 
wood yards, saw mills, and the like. Car- 


« 





PRIVILEGE.—RECORDER OF MORTGAGES, &c. 


—_ Railroad Company v. Winthrop et 
al. 36. 


PUBLIC WAYS. 
See Levess, Roaps, &c. 


RECONVENTION. 
See Practice, PLEApING. 


RECORDER AND REGISTER OF 
MORTGAGES & CONVEYANCES. 


1. The artieles 3352, 3353. 3354, requir- 
ing separate books to be kept hy the recorder 
of mortgages, are directory only. Robert- 
son, Trustee, v. Brown, 154. 

2. Where there are no other books kept 
by the recorders of mortgages im the coun- 
try than a registry of conveyances, iv which 
all mortgages are recorded, this recordation 
is sufficient. But if there be a separate re- 
gistry of mortgages, all mortgages must be 
recorded in that book. Jb. 

3. The object of registration is public no- 
tice, with reasonable certainty of the sub- 
stantial particulars of the mortgage; and 
when this is done the purposes of the law 
are satisfied. is not required that the 
judgment or mortgage should be recorded 
at full length in the mortgage office. Bo- 
naffe _— v. Lane, 225. 

4. The registry Jaws do not require the 
recording of titles by descent. Heirs of 
Guillotte v. City of Lafayette, 382. 

5. Judicial proceedings carry with them 
notice, and an assignment made in court to 
the syndic has the same effect as if record- 
ed in the parish where the 


is situated; 
there being no law requiring Such assign- 


ments to be recorded. Heirs of Bastable 
v. Curry, 411. , 

6. A title derived from a judgment of 
court is not required to be registered under 
the act of 20th March, 1827, creating t 
office of register of conveyances tor Ne 
Orleans. Pedesclaur v. Diennis, 507. 

7. A claim to land founded upon a judi- 
cial sale duly recorded, will defeat a claim 
founded upon a prior judicial sale which 
was vot recorded. Cotton v. Stacker, 677: 


REDHIBITION. 
See Saute. 


REMISSION OF DEBT. 


The acceptatite of a release of a debt is 
by law presumed. Lee et al. v. Ferguson 
et al. 532. 
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SALE, 1.—IIl. 801 
ROADS. « 7. Where the thing sold remains, imthe 
See L R possession of the seller, there is reason to 
eT re presume the gale is simulated; and the par-» 
m ties must adduce proof of .the reality of the 
SALE. sale. C. C. 2456. Ib. . 


1. Form and Validity of the Contract. 


1. An agreement with A. that he might 
have a fourth interest in a stranded vessel 
which B. had purchased, and which had to 
be gotten,off, did not vest in A. an interest 
which he could transfer to a third person 
without the consent of B. It was an agree; 
ment to take in A. as a partner, and gave 
no right to impose an unknown partner on 
B. Peter B. Taylor v. Henry Penny, 7. 

2. A contract of sale in which there is a 
stipulation, that the vendor may redeem the 
property by returning the price within a 
certain time. where,the vendor remains in 
possession of the property and the price is 
inadequate, will be regarded not as a sale 
with the equity of redemption, but merely 
as a security for the return of the money 
paid to the vendee, unless sufficient evi- 
dence to the contrary be produced. Col- 
lins v. Pellerin, 99. 

_ 3. The want of delivery of the thing sold 
by the vendor is a badge of simulation, and 
deprives a contract of the essential charac- 
teristics of redeemable sales. Jb. 

4. Where the parties to a sale of land 
have agreed iu writing upon the price and 
terms of sale and the description of the land 
sold, it will be regarded not as an agree- 
ment to sell, but as a sale, although there 
may be a stipulation that the vendor is to 
make a formal title. If the vendee desires 
a formal ae must demand it/*and until 
he does'so, eipnot object to the payment of 
the price upon the ground that the vendor 
has not tendered him a formal title. C. C. 
2431, 2437. “Stephens v. Chamberlin, 656. 


Il. Causes of Nullity and Rescission of 
the Contract. 
5. Sales of property made without any 


intention of the parties to bind themselves, 
are not contracts. There isa distinction 


4 ; 
¥ Ml. Warranty. 


8. The purchaser who is apprised of the 
danger of eviction before the sale, cannot 
suspend the payment of the price on ac- 


until he is evicted. C, C. 2585. Bonnecaze 
v. Grannery, 166. 

9. Where a party has been evicted froth 
the land purchased, he is not bound to pay 
a note givep for the price. But if the evic- 
tion be only of a portion of the land, he 
may be bound ratably for the land of which 
he was not evicted. Courmes v. Cavelier, 
276. 

10. The: knowledge which purchasers 
may have of the danger of eviction does not 
deprive them of claiming the return of the 
price after the eviction does take place. 
Scott & Dunbar v., Featherston & Amis, 
306. 

11. A purchaser who knew, at the time 
of the purchase, of the existencé of out- 
standing conflicting clainis, cannot refuse 
payment of the price on account of those 
claims. C. C. 2535. Dwight v. Richard, 
365. 

12. The possessor in good faith, who is 
evicted by judgment of a court, is eutitled 
to the increased value given to the property 


bridge v. Tibbitts, 380. 

13. Where the property has been sold 
under an execution against the purchaser so 
that he can no longer return it, he cannot 
demand a rescission of the sale upon the 
ground of eviction from the greater portion 
of the property ; his only remedy is for a 





reduction of the price. Clark, Adminis- 
trator, v. Succession of Briggs, 624. 

14. A claim for the diminution of the 
price cannot give rise to the action of war- 
ranty, for in such a case it is the vendor 
who is evicted of a portion of the price. Jb. 

15. Even where there is a stipulation ot 
/no warranty, the vendor is bound to restore 


count of that danger. He has no actions 


by improvements which he has made, El- * 





between the contract, and the instrument | the price, unless the purchaser was aware 
of writing which may purport to witness it. | at the time of the danger of eviction, and 
C. C. 1755. Andrew Erwin v. Bank of took the property at his peril or risk. C. 
Kentucky, 1. /C. 2481. Bowles v. Alfred, 667. 

6. The chapter of the Civil Code, regu- 16. Even where there is an exclusion 0 
lating the revocatory action, is not applica- | warranty in a deed ofsgale of land, the sel- 
ble to cases of simulation. In those cases | ler is responsible in tase of the eviction o, 
creditors may seize notwithstanding the ap- | the purchaser, unless he was aware at the 
parent transfer, and if enjoined may plead time of the purchase of the danger of evic 
and show the simulation on the trial of the _ tion, and took the property at his risk an. 
injunction. Jd. peril. C.C. 2481. Sewall v. Roach, 683 
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~ 17; Where a suit for eviction is still pend- 
~“ing against the purchaser in possession of 


. lands-the seller may recover the price upon 
ering security to yadowanify the purthaser. 


18. The purchaser cannot refuse to pay 
the price upon’ the grougd of an appre- 
hended eviction, when a bond @f ifdemnity 
is tendered hi 
2535. * Squire'V. Stockton, 741: 


. IV. Redhibition and Action Quanti 
. ae Mingris. 


#19. Where the seller states in an act for 


the sale of a slave, that she is and has beeh, | 4 


so far as know to him;*in good bealth, and 
also her parénts before her, and the pur- 
chaser agrees to run the risk of her health, 
and the slave‘dies of consumption, the sel- 
ler is not bound to return the price, unless 
he knew at the time of the sale of the ex- 
isterice of the diseases White v. Slatter, 


20. At the time the plaintiff purchased a 
slave he understood the state of the slave’s 
health, he cannot, therefore, recover the 
price of the slave in a redhibitory action. 
Jourdain v. Virgil, 40. 

21., Where the’ seller of a slave made 
known to the buyer that theslave was an 

bitual runaway, before the sale, the buy- 

cannot maintain a redhibitory action for 
that vice, notwithstanding the act of sale 
contained the usual warranty against vices 
and defects. C. C. 2488. Cumpbell v. 
Botts, 106. 

22.° Even where the act of sale of a slave 
contains a general warranty, parol evidence 
is admissible to prove that the seller made 
known to the buyer certain vices before the 
sule. Ib. 

23..Where a redhibitory vice appears in 
a slave within three days after a sale, the 
presumption that it existed before does not 
apply to vices of character, such as being 
arunaway. Dugas v. Estiletts, Adminis- 
trator, 559. 

24. The legal presumption, that where a 
vice has made its appearance in a slave 
within a certain time, it existed before, may 
be rebutted by testinfony. The only legal 
presumptions which cannot thus be rebut- 
ted, are those which annul certain acts or 
refuse a judicial action. Jb. 

25. The speculative opinions of physi- 
éians derived from a post mortem examina- 
tion are not. by themselves, full proof of the 
length of time during»which a redhibitory 
disease existed in a slave before his death. 
Dupre et al. v. Desmaret, 591. 

26. In a redhibitory action for the price 
of a slave, the party cannot recover unless 








in confdtmity with C.'C. | 
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a physician begealled in within a reasonable 
time, althotgh the slave may have been af- 
flicted with a redhibitory disease. Dupré 
et al. v. Prescott, 592. * 

27. The speculative opinions of a physi- 
cian founded upon a post mortem examina- 
tion, as‘tg the time of the inception of a 
redhibitury disease, should not be received 
as full proof of the fact. Roca v. Slawson, 
708. 

28. To entitle a party to recover the price 
of a slave who has died of a ‘redhibitory 
disease, the slave must have received suit- 
able attention after the disease made its 
appearance, and medical attendance, if pos- 
sible, must have been seasonably procured. 


29. Where a redhibitory disease mani- 
fests itself within fifteen days after the sale 
of a slave, it will be presumed to have ex- 
isted at the time of the sale, unless the de- 
fendant shows that thé#slave had been in 
the State more than eight months previous 
to the sale. Kock and McCall v. Stephens, 
739. . 

30. Where a slave, who has been sold, 
was afflicted with one disease and subse- 
quently died of another, which did not exist 
at the time of the sale, the warranty against 
redhibitory vices cannot be so extended as to 
embrace the second disease upon the ground 
that the first predisposed the slave to an at- 
tack of the second. Allen v. Campbell, 
754. 


V. Judicial and Forced Sales. 


31. A sale under execution of all the 
surplus funds in the hands of a certain per- 
son after the payment of a prior attachment, 
has no validity for want of asufficient de- 
scription, and a monition to confirm such 
a sale will be dismissed. Marini v. Mou- 
rain, 133. 

32. Where the sheriff advertises a sale 
of property between the hours of 10 A. M. 
and 4 P. M. it is not good cause for an in- 
junetion, under the act of 5th March, 1842, 
fixing the time of making sheriff’s sales, 
and requiring them to commence their sales 
at 11 o’elock ; especially when there is no 
allegation that the sheriff intended commen- 
cing the sale at a different hour from the 
one prescribed by the law. Dorsey v. 
Vaughan et al. 155. = 

33. A purchaser of property at sheriff’s 
sale under a valid judgment will acquire a 
good title, although in a subsequent litiga- 
tion between the same parties for the same 
cause of action, the plaintiff obtains a second 
judgment for a less amount than the first. 
Bemiss et al. v... Dwight and Hartman, ¥70. 

34. Where property was sold on twelve 
month’s bond by the sheriff, for less than 


* 
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the amount of a prior moripree, it was no 
sale; and the surety on thé twelve months’ 
bond is not bound = Langfitt and Perry v. 
Brown, Administrator, 231. 

35. Whére forty-three slaves are sold by 
the sheriff under no other description than 
as the increase of female slaves in the mort- 
gage, the description is insufficient. Sea- 
well v. Payne and Harrison, 255. 

36. A party who was aware of the de- 
scription given by thé sheriff in the adver- 
tisement of a judicial sale, who treated with 
the plaintiffs for the purchase of the proper- 
ty, and who from the facts can be presuntfed 
to have assented to the sale, is estopped 
from contesting its validity on account of the 
insufficiency of the description. Jb. 

37. Courts of justice should not overturn 
judicial sales at the suit of third persons, 


without securing the rights of those who | 


were parties and. who hold to them, 
by adequate securify furnished by the party 
seeking to set aside such sale. Jb. 

38. The purchaser at a sheriff's sale un- 
der a mortgage is not concluded by a lease 
which existed on the property, because it 
was mentioned in the certificate of the 
recorder of mortgage when the sale was 
not made subject to the lease, and the cer- 
tificate was given without authority. Seg- 
hers, Administrator, v. 
263. 

39. The 30th section of the insolvent law 
of 1808 requires that the syndic must pre- 
sent a petition for an order of sale before 
selling the insolvent’s property; but where 
the sale has been made, the non-exhibition 
of an order Of sale does not invalidate the 
purchaser's title. Heirs of Bastablev. Cur- 
ry. 411. 

40. Where a person having a mere equit- 
able claim to lands permits another to sue 
the United States for them, and recover 
judgment, and the lands are sold under an 
execution against the person having thus 
acquired a judgment, the original claimant 
is estopped from recovering the lands from 
the bond fide purchaser at the sale. Jb. 
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44. Where a sheriff has made a seizute 
on two executions, and there was a prior 
judicial, morygtee to which he applied a por- 
tion of the proceeds, the property seized not 
having sold for enough to satisfy the writs, 
the only interest the judgment debtor has 
is to see,that the _proceeds of the sale be 
applied to the executions. He cannot sue 
for the money. Sittig v. Morgan, $74. 

45. Where a party to a sale of land - 
bound to furnish a right of way, he cannot 
enforce the payment of the price until he 
has complied with that obligation. Rucker 
et al.v. Liddell, 57% =* 

46. A judgment, execution, and sheriff’s 
return showing «sale and sheriff’s deed, 
afe evidence of a forced alienation of pro- 
perty, and impose on those who attack them 
the necessity of showing that the forms of 
law have not been complied with. Davis 
et al. v. Wilcoren, 583. 

47. Where the probate judge in making 
a sale of succession property, got one of his 
clerks to act as crier ‘at the sule, and after- 
wards made the adjudication and passed the 
acts of sale in his own name, it does not 
amount to such an ipformality as to annul 
the sale; especially as the administrator had 
received the proceeds, partitioned them 





amongst the heirs and had his account ho- 


Lemaitre et al. | mologated five years previous to the institu- 


tion of the suit. Anty v. Anty, 622. 

48. Where the defendant has acquiesced 
in a sale of his property for more than thir- 
ty years, it is not for others who do not set 

up his title, but repudiate it, to complain of 
| the want of the legal formalities in the she- 
| riff’s sale. Morrissan v. Whetstone, 636. 

49. Although a deputy sheriff cannot buy 
property at a sale made by himself, there 
is no law which prohibits him from buying 
ata sale made by the sheriff. Hewitt v. 
Stephens, 640. 

50. It is sufficient if a party claiming un- 
der a sheriff’s sale shows a substantial 
compliance with the requisites of the law 
in making the sale; and what is necessarily 





| or reasonably to be inferred from the she- 


41. The statute of 6th of April, 1843, riff’s return may be presumed until the 


directing the mode of publishing advertise- 
ments of sheriff’s sales, is sufficiently com- 
plied with by posting one advertisement at 
the court-house door, and two other notices 
in two public places in the same village. 
Vincent v. Sandford, 560. 

42. Where the plaintiff in execution ap- 
points an appraiser of the property to be 
sold under it, this amounts to a waiver on 


contrary isshown. Jb. 

51. Where the defendant in execution 
points out property to be seized on execu- 
tion, a notice of seizure is unnecessary, 
and the three days notice before advertising 
is waived. Jb. 

52. If asheriff’s return shows that pro- 
perty was sold, * after having the same ap- 
praised,” it will be presumed there was &@ 


his part of any error in the advertisement. | legal appraisement, unless the contrary be 


Lewis v. Gordy et al. 570. 

43. The rule that the formalities in 
forced alienations are to be strictly observed, 
is intended rather for the benefit of the de- 
fendant and purchaser. 1b. 





proved. Jb. 
53. The act of 8th of March, 1841, di- 
recting sheriffs to advertise their sales in a 





newspaper, if any were published in the 
parish, superseded the acts requiring the 
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advertisements to be posted at two other 
public places in the parish, besides at the 
court-house. Jb. ' 

54. The act of 10th of March, 1834, de- 
clares that the fact of the sale being made, 
is primd facie evidence that the sheriff 
made the required advertiséfhents. Ib. 

55. Where a person buys a promissory 

te sold under execution, he acquires no 
Doser rights than the judgment debtor 

d, and is subjected to every equi 
table defence which the drawer of the note 
had against the judgment debtor. Mims v. 
Morrisson, 6504 

56. A claim to land founded upon a judicial 
sale duly recorded, will defeat a claim 
founded upon a prior judicial sale which 
was notrecorded. Colton v. Stacker, 677. 


VI. Sales at Auction. 


57. Where real property and slaves are 
adjudicated to a purchaser at a public sale, 
and the titles made in the name of that pur- 
chaser, parol evidenée is not admissible to 
show simulation in the fifle, or an agency to 
make the purchase for the’ benefit of other 
co-heirs of the purchaser. Fuselier v. 
Fuselier, 132. 


’ 


* VII. Of Sales generally. 


58. In a sale of corn for 68 cents per 
bushel, when prime corn was selling at 75 
cents per bushel, the purchaser is not pre- 
sumed'to have inferred from the price paid 
that the corn was damaged. He paid a 
sound price for an article of secondary quali- 
ty; but was entitled to a sound article. 
Hosmer v. Baer & Fox, 35. 

59. As a general rule, no man can be di- 
vested of his property without his consent, 
and even an honest purchaser, under a de- 
fective title, cannot hold against the true 
proprietor. Moore v. Lambeth et al. 66. 

60. Where the owner stands by and per- 
mits his property to be sold as the property 
of another, without objection, or where he 
has fraudulently conveyed his property to 
one, who has sold it to a bond fide purcha- 
ser, or where he has entrusted it to a gene- 
gal agent, as a factor or consignee in the 
habit of selling such property, he is estop- 
ped from claiming the property in the hands 
of ap innocent purchaser. Jb. 

61. The plaintiff had entrusted her ne- 
grees te an azent to bring from North Caro- 
fina to Louisiana to carry on the business of 
planting ia Louisiana, and the agent mort- 

ed the gegroes to pay his own ‘debts. 
eld by the eourt, that the purchaser at 
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the. sale under the mortgage, although an 
innocent purchaser, acquired no title to the 
plaintiff’s property. Jb. 

62. The circumstance that the person 
making a purchase which is atta@ked as be- 
ing simulated and fraudulent, had been the 
attorney at law of the vendor, does not war- 
rant the court in setting aside the verdict of 
a jury sustaining the validity of the sale. 
White & Co. v. Slaughter et al. 136. 

63. Where the vendee claims property 
under an act of private sale, which was not 
recorded until after a seizure by a creditor 
of the vendor, and the possession at the 
time of the trial is shown to have been in a 
third person, between Whom and the ven- 
dee no privity or connection is shown, it 
will not be regarded as the possession of the 
vendee under the act of sale. Wade v. 
Marshall § James, 157. 

64. The receipts pf receivers of public 
moneys for the price of public lands, are 
sufficient basis for a petitory action, and 
vest such a title in the owner to subject the 
lands to the mortgage resulting from the 
recordation of a judgment against him. 
Roberison, Trustee, v. Wood et al. 197. 

65. If the vendee buys up a better title 
than that of the vendor, and the vendor 
was guilty of no fraud, he can only be com- 
pelled to refund to the vendee the amount 
of money he paid for the better title. 
Equity treats the purchaser as a trustee for 
the vendor, and acts done to perfect the 
title by the vendee in possession inure to 
the benefit of the vendor. Pepper et al. v. 
Dunlap, 200. 

66. No other evidence is @dmissible to 


establish the simulation of a sale of immov- 


ables or slaves between the parties to the act 
of sale than a counter letter, or evidence in 
writing, equivalent to a counter letter. 
Ranaldson v. Hamilton, 203. - 

67. Where a curator sues to set aside 
sales made by judicial authority, upon the 
ground of collusion and fraud in the sales, 
he ought to allege that the creditors have 
been injured by the sales; and if there be 
but one heir, and that one an universal le- 
gatee, who was also executor, who must 
have been a party to the collusion and fraud, 
and the estate not alleged to be insolvent, 
these circumstances will have great weight 
with the court in maintaining the validity of 
the sales. Lowry v. Erwin, 205. 

68. Where the defendant purchased a 
plantation at sheriff’s sale, and suffered the 
original owner to remain on it and cultivate 
it for his own benefit, from motive of friend- 
ship, he will not be liable for a lot of mules 
purchased by the tenant to cultivate the 
plantation, the latter having made the pur- 
chase not as agent but on his own credit. 
Rankin v. Stewart, 357. 
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69. Ifa stands by and is silent while 
his own property is being sold, and suffers 
another to become the purchaser, he is 
estopped from disputing the title thus ac- 
quired; and his heirs and those claiming 
under him are likewise estopped. Blan- 
chard et al. v. Allain et al. 367. 

70. An instrument which purports to be 
a sale, but in which there is no price stated, 
will not be regarded as a sale, but as a do-' 
nation. Hagerty v. Corri, 433. 

71. Where the defect in an article sold 
is upparent upon inspection, it affords no | 
ground for an action in warranty. C. C.| 
2497. Szymanski v. Urquhart, 491. 

72. The principle that no one ought to 
enrich himself at the expense of another, 
is not applicable to a case of the purchase 
of a defective article where the parties 
acted in good fuith, the price was not half 
the value of a good article, and there was 
no warranty. Jb 

732 Where the vendee sues to annul a, 
sale, on account of fr ud, and to recover | 
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| it appears from the face of the petition that 


the vendee has never paid the price, or put 
the vendor in default, and when the delivery 
had never been made to’ the vendee. Farr 
v. Davis, 28. 

2. Where property seized on sequestra- 
tion has been lost by the negligence of the 
sheriff, the plaintiff is liable if the seques- 
tration was illegally issued; and it is not 
“necessary to make the sheriff a party, when 
the defendant seeks to recover his damages, 
of the plaintiff. Hamilton v. Hurst et al. 
150. 

3. An affidavit for the sequestration of a 
crop and certain slaves, stating that the 
plaintiff has reason to believe and fear 
that the defendant will sell or dispose of 


| said crop, or cause to be removed said slaves 


from the State, during the pendency of the 
suit,” is defective, because the plaintiff 
| does not swear to the ownership of the pro- 
| perty, and also for uncertainty. Ranaldson 
v. oe 203. 

. To entitle a party to recover damages 





back the price, when sued by the vendor Pt the wrongful sequestration of a vessel, 
upon one of the notes given in payment of he must prove that he suffered damage 
the price, he may set up in his defence the from the consequent detention of the vessel 
pendency of the first suit, which bars the to entitle him to recover on that account. 





second. Kline v. Freret, 494. 

74. A judgment creditor may disregard | 
a simulated sale, and seize on execution the 
property covered by the simulation. Hughes | 
v. Winfree, Sheriff, 668. 

75. Where a party is bound to execute 
titles to land upon the payment of the price, | 
he is entitled to a judgment for the price | 
without previously tendering a title. Water- | 
man v. Gibson, 672. | 

76. A contract purporting to sell a slave, | 
in which the vendor has the privilege of | 
redeeming the slave upon paying a certain 
sum and interest, the vendee agreeing to | 
pay a certuin stipulated hire for the slave 
during the time, but if the slave is not re- 
deemed, the vendee is to become the abso- | 
lute owner upon paying an additional sum. | 
will be regarded as a security for money | 
lent, and not asa sale. Until the vendee | 
has paid the additional sum, he does not 
become the owner of the slave and the ven- 
dor may redeem, and may deduct the hire 
of the negro from the amount loaned. 
Matthews v. Wilson, 691. 

77. A plaintiff may seize on execution 
property which his debtor has transferred 
by a simulated sale. Maxwell v. Mallard 
§ Armistead et al. 702. 


- 


SEQUESTRATION. 





1. A sequestration in a suit by vendee to 
recover slaves alleged to have been sold to 
him, will be set aside upon motion, where 





| Penny v. Taylor, 713. 


5. The fees paid counsel for defending a 
sequestration wrongfully issued should be 
reimbursed, and will be allowed in a suit 
' for damages for the issuance of the seques- 
tration. Jb. 


SHERIFF. 


. Where the sheriff without any legal 
=a of commitment imprisons a slave, and 
the death of the slave ensues in consequence 
| of the irbprisonment, the sheriff is liable for 
|the value of the slave. But where the 
\death is not attributable to the imprison- 
ment the sheriff is not liable for the slave. 
He may, however, be held accountable for 
the value of the slave’s services during the 
detention. McCarthy v. Lewis, Sheriff, 115. 

2. To make the public the victim, be- 
cause the sheriff had omitted to be sworn 
according to the Constitution, by declaring 
his acts null, would be repugnant to justice 
and the well settled doctrine of the law. 
Dorsey v. Vaughan et al. 155. 

3. The right of a sheriff de facto to per- 
form the duties of his office, cannot be liti- 
gated collaterally in a suit between two 
other persons. Dorsey v. Vaughan, ante 
p- 155, affirmed. Beard et al. v. Gresham 
et al. 160. 

4. Where property is seized by the she- 
riff under one writ, if the sheriff receive a 
second writ, the first levy is sufficient for 
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both, and the receipt of the second is a con- 
structivé levy. If the party suing out the 
second writ be sued for damages for a 
wrongtul seizure, only such damages can 
be recovered as were sustained from the 
detention of the property under the second 
writ, after it was released from the first 
seizure. Patterson v. Spaulding et al. 171. 

5. Where the sheriff makes a seizure of | 
a house, under an order of seizure and sale 
or aoe facias, he may lease the premises, | 
and collect the rent. C. P. 658. Courtney | 
v. Hunt, 174. 

6. The sheriff who has made a seizure 
may proceed to sell, after the return day of | 
the writ has expired, where the failure to | 
sell has not been attributable to the plain- 
tiff. Dorsey v. Carrollton Bank, 237. 

7. A sheriff is not responsible for dam- | 
ages which are the remote consequence of 
his making a wrongful seizure. Brice v. 





Jones, 635. 

“OA sheriff has no right to seize and take 
into his possession the records in the custo- 
dy of the clerk of the court. Hannav. Bry 
etal. 651. 

9 Where the sheriff's return does not 
mention that service of citation was made 
in the parish of which he is sheriff, it will | 
be presumed that the service was made in 
that parish, unless the contrary be proved. 
It will also be presumed that he knew the 
person on whom he returns that he made 
service. 
al. 686. 


See also Sate, Jupic1an and Forcep. 


Also, Execution or JuDGMENTS. 


SERVITUDE. , 


1. Where, under art. 656 C.C., ina 
matter of natural servitude it is not possible 
to do justice to both parties, recourse should 
be had to the police jury which under the 
act of 1813 has ample power. May v. 
Ransom, 424. 

2. Where a party sells land to another, 
a right of way being reserved to the vendee, 
the vendor, within a reasonable time, is 
bound to point out the place where the 
right of way is to be exercised. C. C. 1907, 
2450, 2451. Rucker et al. v. Liddell, 577. 

3. Where a party owning an entire tract 
of land cuts certain canals for draining the 
land, and afterwards sells the entire tract, 
upon re-acquiring a portion of it, his vendee 
cannot, by erecting levees, Xc., interfere 
with the drains previously established. 
They are servitudes which cannot be inter- 


Whiting §& Wife v. Hagerty et |. 





fered with. Roy et at. v. Roy et al. 590. 








SHERIFF.—SLAVES.—STATUTES, I. 


SHIPS AND SHIPPING. 


See Common CarRIER. 


SLAVES. 


1. The only issue which a slave who sues 
for ‘his freedom can make, is that of ** Liber 
vel non.” He has no right to contest the 
title by which the defendant asserts domin- 
ion over him. Dolliole v. White, 98. 


2. No one can emancipate a slave before 
he is thirty years of age. C.C.185. Act 
8th of March, 1807. Act 31st of January, 
1827. Jb. 


3. Whether a party be justified by the 32d 
article of the Black Code ‘in the use of fire- 
arms to prevent the escape of a slave ar- 
rested by him at an unseasonable hour, is 
a question with the decision of which juries 
may safely be trusted. Arnandé v. 
Lawes, 127. 


4. A. being domiciliated in the State of 
Mississippi took one of his slaves to Ohio, 
and after having there emancipated her, 
returned with her to his domicil in the State 
of Mississippi. Held: That the status of 
the slave must be determined by the laws 
of Mississippi, under which the emancipa- 
tion was invalid. Mary, f. w. c. v. Brown, 
264. 


5. Since the act of the 30th of May, 
1846, a slave carried by her master to a free 
State upon returning to Louisiana cannot 
claim her freedom on account of having 
been carried to such free State. Conant, 
Tutor, v. Guesnard & Wife, 696. 


6. An action will lie by a free person 
against one who claimed that person as a 
slave, for damages incurred during the pen- 
dency of the suit for freedom; and an ad- 
mission that the defendant had acted in 
good faith, is no defence against an action 
for damages incurred subsequent to the 
institution of the suit for freedom. Arbuc- 
kle v. Bouny, 699. 


See also Sate, REpDHIBITION. 
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—, Januiry ist - = (238 SUCCESSIONS. 
1828, February 19th, - 44 ' 7 
1829, February 7th, e ~ 125/ 1. Appointment of Administrators, Cura- 
1832. April 3d, - + 362 tors and Executors. 
3d, —« wae 
1833, .February 9th, . - 26 | 


1. An executor who is also an attorney at 


1834, March 10th, . g 640 jaw will not be allowed to charge for his 






































1835, 19th, ° . 185 | services as attorney, nor can he obviate this 
1836, 8th, : ’ 761 | by charging the fees as due to other law- 
—, —— ith, - ©- 185) vers who never in fact attended to the busi- 
1837, ——— = : ; a |uess. Succession of Key, 567. 
—>, - -————— ly ° ° 
a ee ee | 
7 —— => a oan II. The Administration of Successions. 
16 a. = . d rom 2. Where an executor has been dismiss- 
1840, —_ oath, a a 65 ed from office and condemned to pay twenty 
cot, sth. ie . 640 | Per cent damages, under the act of 13th of 
— o5th a 9 | March, 1837, upon certain funds which he 
1968. pigemcad 5th, 7 155 had not deposited in bank; and an executor 
a 14th. . X 10 subsequently appointed has, in a proceeding 
ee ae Bs F 304 | Bsainst him to account for his administra- 
i —- 26th. " i tion, recovered a judgment for a smaller 
— pone ood. i y og | Bmount than he had been condemned to pay 
2 Minch 93d “ c 646 the twenty per cent upon, the per cent is 
oo Beh * ~ 860 | t@ be calculated on the amount found to be 
—— Apri Beh 560 due by _ in the last suit. Fink Exrecu- 
mamta ag id ~ tor. v. Martin et al. 103. 
1844, March = x - 4 3. Parties who join in judicial proceed- 
— a, B 7 121 ings are held bound by their joint pleadings; 
er —— ro a ; 380 and where the power given is joint, as in 
oom oa Ps a 675 the case of joint executors, it is indispen- ~ 
onan eae, ‘ 698 sable that they should agree in the mode of 
aie oth, v 750 conducting the litigation, and they can never 
’ y onth. 2 : 949 be permitted to file separate pleas, which 
_—s ad gy 5 . 756 place them in a hostile attitude to each 
a eee be ‘ S 119 other. Succession of Hilligsberg, 118. 
Se oe aan : x 329 | 4. The defence by the surety on an ad- 
em, aon ° 29] ministrator’s bond, that at the time of the 
ma May “ : : 110 filing of the petition against him, execution 
ly March 16th i 7 9] | Bgainst the principal had not been returned, 
peta aa ; i 133 should have been pleaded as an exception 
ee 16th, : 049 | in limine Titis, and could not be gone into 
ae —— 16th, : m 261 after an answer on the merits; the execu- 


tion having been returved, no property 
| fuund, before the answer was filed. Ross, 
Tutor, v. Chambliss, 158. 
II. Construction of. 5. A widow may be appointed adminis- 
tratrix of her deceased husband. Sears, 
1. The law does not favor repeals by im- Administrator, v. Wilson et al. 689. 
plication. When laws in pari-materia are | 6. An administratrix may maintain a pos- 
to be interpreted, that construction is to be | sessory action for property which had been 


preferred which will give effect to all their | ™ the possession of the deceased. 1b. 
provisions. C.C. 17. Succession of He- | 
bert, 121. 

2. A statute must be construed with re- Ill. Of Successions generally. 
ference to its object, and if this be inconsis- 
tent with the precise words of the statute,| 7. One joint administrator is not liable to 
the latter must yield to the controlling in- | the succession of the other for acts of mal- 
fluence of the will of the Legislature result- | administration committed by the latter. 
from the whole. Commercial Bank v. Fos- Succession of Jordy, 37. 
ter, 516. | 8. Walker et al. v. Duverger et al. 4th 

‘ Ann. 569, affirmed. Jb. 
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9. Where property was left by will to 
the surviving wife and minor children during 
her natural life, “ unless she should change 
her situation,” one of the children, so long 
as the will was not set aside, has no claim 
on the fruits of the property, before the 
marriage of the mother. Jb. 

10. Where a creditor of a succession 
who had received no dividend on the tableau 
and made no opposition, had taken a rule 
upon the administrator to compel the sale 
of the property of the estate to pay the 
debts, such creditor will be considered as 
one who had made herself known at the 


time the tableau of distribution was filed, | 


and cannot maintain an action under C. C. 
articles 1060, 1061, and 1176, to compel a 
creditor who had received a dividend to re- 
fund the portion which should have been 
allowed to the plaintiff on the tableau. Du- 
rand v. De la Pacquerie, 38. 

11. The concluding part of art. 1176, C. 
C., does not change the rule established by 
that and the other articles of the code upon 
the same subject. Jb. 

12. A dividend on a tableau may be 
opened if creditors have not been paid and 
there has been no negligence. But where 
the omission to prove the debt proceeds 
from the creditors’ own laches the court will 
not disturb a distribution. Jb. 

13. The impression has generally been 
that the maxim of the French law Le mort 
saisit le vif, is a rule of our jurisprudence, 
and that the seizin of executors or admiuis- 
trators was a fiction of law which did not 
prevent that of the heir. C.C. 435, 936, 
940.” Frasier and Adams, Receivers, v. 
Hills, 113. 

14. Even where the heir originally ac- 
cepted the succession with benefit of inven- 
tory, if she afterwards assumed the quality 
of heir in an unqualified manner, she will 
be considered as seized as heir ab initio, 
and entitled to the advantages and disadvan- 
tages, incident upon it. C.C. 981, 982, 
988. Ib. 

15. Legatees under an universal title are 
bound for the debts and charges of the suc- 
cession. C.C. 1604, 1606. Succession of 
Langley, 199. 

16. Legatees under a particular title are 
not liable for the debts and charges against 
a succession, unless made so expressly by 
the will. C.C. 1379, 1380, 1393. Jb. 

17. Where a mother claims as forced 
heir of a deceased child, it is not necessary 
to prove that the deceased left neither de- 
scendants nor collaterals, these being nega- 
tive prepositions ; but she must show that 
the father is dead, or that one hundred 
years has elapsed from the date ef his birth, 
to entitle her to recover one-half of the es- 
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tate. 
265. 

18. A legatee who takes possession of 
his legacy without any authority for so 
doing, is bound to restore the fruits he has 
received. C. C.1622, Jb. 

19. By the act of 26th of March, 1842, 
an executor is bound to pay over to the 
Treasurer of the State the amount of the 
tax imposed on foreign heirs, legatees, &c., 
and will not be discharged from so doing by 
showing that he has appropriated the money 
to other purposes. Execution may issue 
against him on a judgment upon a rule 
taken against him in behalf of the State 
Treasurer. Succession of Pehan, 304. 

20. Where the succession is insolvent 
the administrator represents the creditors, 
and may attack conveyances of the property 
made by the deceased before his death, up- 
on the ground of simulation, although the 
'deceased could not himself have disputed 
the reality of those conveyances. Judson, 
Administrator, v. Connolly -§° Husband, 
400. 

21. Itis not necessary that the insolven- 
cy of a succession should be proved by a 
tableau of the debts exhibited in court 
and homologated. The insclvency may be 
ge by judgments against the deceased. 
| 22. On an opposition to an account filed 
_by two executors, the universal legatee 
_cunnot litigate the legality of the title of ane 
| of the executors to property which he had re- 
ceived trom the testator before his decease, 

upon the ground that it was a fidei commis- 
|sum, or un invalid donation These are 
| matters in pays which the executor has a 
|right to have tried by a jury. Succession 
\of McCarthy, 434. * 

| 23. Executors cannot claim their com- 
Missions on property of which they never 
had the seizin, aud which was not included 
in the inventory. Jb. 

24. Where a testator directs that the 
interest of his co-partner in a plantation 
shall be purchased, and reserves a fund for 
that purpose, upon the refusal of the co- 
partner to sell, the executors are bound to 
distribute the funds which had been re- 
served to effect the purchase. Heirs of 
Henderson v. Rost et al. 441. 

25. Where an administrator has been 
dismissed, under the act of 13th of March, 
1837, he cannot take a suspensive appeal 
from the order of dismissal, although he may 
from such part of the judgment as condemns 
him in pecuniary damages. C. P. 1059. 
State v. Judge Second District Court, 518. 

26. The heir who owes a debt to a suc- 
cession is entitled to collate it, and cannot 
be sued for the debt without proof of the 
insolvency or indebtedness of the succession 


Marcus, f.w.c. v. Barcas, f. m. c. 
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_ his capacity 
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and the necessity age ot c.C. 
1214, 1271, 1272, 1265. vis et al. v. 
Davis eal. 561. 

27. The forfeiture of the right to act as 
administrator, contemplated by the act of 
13th of March, 1837, does not take place 
ipso facto by the omission to file an account. 
ic is 6 insite Soc nterd epee te thio tnet- 
ter of the succession, and cannot be inquir- 


ed into in a suit by the 
administrator a debtor of the suc- 
cession. McCleland, Administrator, v 
Bideman, 563. 


28. The heirs cannot release a debt due 
to the succession so long as there are debts 
due by it and the estate is in a course of 
administration in the hands of an adminis- 
trator. Clark, Administrator, v. Succession 
of Briggs, 624. 

29. Where one who is executor and 
also universal Jegatee under a will, takes 

jon of the estate as executor, he 


led as having possession in 
legatee, nor can he, without 


will not be 


horizution, change the nature of 


Se eae. Bird v. Succession of 


Jones, 643. , 

30. The action for separation of patri- 
mony supposes the case of jon taken 
by the heir, and where the possession of 
the estate is in the hands of the executor, 
the prescription of three months aguinst 
that action does not run. 1b. 

31. Where the executor has filed a final 
account, eae eeeeres ty sen of Se 
heirs on a claim he against the suc- 
session, the opposition should not be dis- 
missed upon the ground that the opposing 
heir should resort to an ordinary suit against 
the other heirs. It is a succession case to 
which the jes are not entiled to a trial 
by jury. ion of Bozant, 709. 

32. The sale by executory process of the 
property of a succession before any one was 
authorized to represent the succession, is 
null. Andrews v. City Bank of New Or- 
leans, 737... 

33. Where a wife, acting as edministra- 
trix, refuses to have placed on the inventory 
“ae me property which she claims 
as her own, she cannot be proceeded against 
by rule to compel her to do so. An ordi- 
nary action must be resorted to. Sueces- 
sion of McKinney, 748. 

34. Where the claim of one as a creditor 
is denied, he has no right under the act of 
13th of March, 1837, to have a judgment 
against an administration for damages for 
not having deposited the funds of the suc- 
cession in bank, and cannot disturb the ad- 
ministration in which those who are inte- 
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SURETY. Z 
1. who has paid a debt, for 
which subsequently to the 


1 The act of 10th of March, 1845, an- 
thorizing the sale of property for the pay- 
ment of taxes, was ive in its cha- 
racter, and did not authorize the summary 
proceedings therein provided fur the collec- 
tion of taxes due in 1844. Elbridge v. 
Tibbitts, 380. 

2. Where the charter of a bank exempts 
the stock and real estate of the bank from 
any tax laid by the State, parish, or any 
body politic or corporate, a tax imposed by 
Municipality Number One on the real es- 
tate of the bank is in direct conflict with the 
charter, and illegal. Such an exemption is 
cation” Munitpatity Nusher One Lov 
tution. unicipali ¥ - 

3. A special tax levied by the police j 
for the levees upon the lands of f4 
the district, is not unconstitutional because 
ri its ut as = ot Oana tax. Gil- 
espie v. Police Jury of Concordia, 403. 

4. Where lands have been sold under the 
act of 10th March, 1845, to pay taxes, the 
owner half’ Hight te baddies the dane © n 
offering to pay to the purchaser the . 
costs, improvements and interest, and is not 
compelled to make a tender of the money 
unless the purchaser has rendered an ac- 
count of those items. Brooks v. Hardwick 
et al. 675. 


TESTAMENTS. 


See Donations, Mortis Causa. 


TRESPASS. 
See Damaces, Ex Denicro. 





TUTORSHIP.—WIFE.—WILLS.— WORKMEN. 


TUTORSHIP. 
See Muxors. 


USUFRUCT. 
See Donations, Mortis Causa. 


USURY. 
See InrTEREST. 


WARRANTY. 
See Sate. 





WIFE. 


See Huszanp anp Wirt. 


WILLS. 


See Donations, Mortis Causa. 


WORKMEN. 
See Letrine or Laspor, &c. 

















